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(Acts whose publication is obligatory)

COMMISSION REGULATION (EC) No 2218/94
of 13 September 1994

establishing temporary arrangements for retrospective Community surveillance
in respect of imports of Atlantic salmon

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 3759/92
of 17 December 1992 on the common organization of the
market in fishery and aquaculture products ('), as last
amended by Regulation (EEC) No 1891/93 (), and in
particular Article 24 (2) thereof,

Whereas the Community salmon market suffers from
serious difficulties in the last quarter of the year ; whereas
this situation may cause serious disturbances likely to
endanger the objectives of Article 39 of the Treaty;
whereas in such circumstances it should be possible for
the necessary measures to be adopted without delay;

Whereas temporary arrangements therefore need to be
established for retrospective Community surveillance of
imports of Atlantic salmon covered by CN codes ex
03021200, ex 03032200, ex 03041013 and ex
0304 20 13,

HAS ADOPTED THIS REGULATION :

Article 1

This Regulation establishes temporary arrangements for
retrospective  Community surveillance of imports of
Atlantic salmon classified within CN codes ex
03021200, ex 03032200, ex 03041013 and ex
03042013

Article 2

1.  The Member States shall notify the Commission
every week of quantities and free-at-frontier prices for
each type of commercial presentation of products
imported into the customs territory of the Community, in
accordance with the particulars set out in the -Annex.
2. The free-at-frontier price shall for the purposes of
this Regulation be the customs value.

Article 3

This Regulation shall enter into force on 15 September
1994.

It shall apply until 31 December 1994.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 13 September 1994.

() OJ No L 388, 31. 12. 1992, p. 1.
@ OJ No L 172, 15. 7. 1993, p. 1.

For the Commission

Yannis PALEOKRASSAS

Member of the Commission



No L 239/2

Official Journal of the European Communities

14. 9. 94

ANNEX

Species : Atlantic salmon (Salmo salar)

CN codes: ex 03021200
ex 0303 2200
ex 03041013
ex 03042013

Quality : Superior or ordinary

Member State :

Country of origin :

-Date of import :

Quantity imported

Description of product (in kg)

Unit price
(ECU/kg)

Whole

Gutted

Gutted without head

Fillets
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COMMISSION REGULATION (EC) No 2219/94
of 13 September 1994

determining the overrun in the Community maximum guaranteed area under
cotton and the reduced aid for small cotton producers for the 1993/94 marketing

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1152/90
of 27 April 1990 instituting a system of aid in favour of
small cotton producers ('), as amended by Regulation
(EEC) No 2054/92 (), and in particular Article 7 (2)
thereof,

Whereas, pursuant to Article 7 (2) of the abovementioned
Regulation, the Commission is to record any overrun in
the Community maximum guaranteed area and is to
determine the resulting reduction in the aid ; whereas, on
the basis of information received from the producer
Member States, the Commission has recorded an overrun
for the 1993/94 marketing year in the maximum guaran-
teed area determined by Commission Regulation (EEC)
No 2048/90 of 18 July 1990 laying down detailed rules
for the application of the system of aid in favour of small
cotton producers (°), as last amended by Regulation (EC)
No 1908/94 (%) ; whereas that overrun should therefore be
determined and, using the formula laid down in Article 9
(2) of Regulation (EEC) No 2048/90, the reduced aid for
that marketing year should be determined as indicated
below ;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee for Flax and Hemp,

HAS ADOPTED THIS REGULATION :

Article 1

For the 1993/94 marketing year, the overrun in the
Community maximum guaranteed area under cotton
referred to in Article 7 (2) of Regulation (EEC)
No 1152/90 shall be 120 651 hectares.

Article 2

For the 1993/94 marketing year, the aid reduced pursuant
to Article 7 (2) of Regulation (EEC) No 1152/90 shall be
ECU 93,10 per hectare.

Article 3

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 13 September 1994.

() OJ No L 116, 8. 5. 1990, p. 1.

() O] No L 215, 30. 7. 1992, p. 13.
() OJ No L 187, 19. 7. 1990, p. 29.
() OJ No L 194, 29. 7. 1994, p. 32.

For the Commission
René STEICHEN

Member of the Commission
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COMMISSION REGULATION (EC) No 2220/94
of 13 September 1994

enabling Member States to authorize preventive withdrawals of apples and pears

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1035/72
of 18 May 1972 on the common organization of the
market in fruit and vegetables (*), as last amended by
Regulation (EC) No 3669/93 (3, and in particular Article
15a (2) thereof,

Whereas Commission Regulation (EEC) No 1596/79 of
26 July 1979 on preventive withdrawals of apples and
pears (°), as last amended by Regulation (EC) No
3451/93 (%), lays down the circumstances under which
preventive withdrawals may be authorized ;

Whereas, for the 1994/95 marketing year, apple produc-
tion is estimated at 8 997 300 tonnes ; whereas expected
surpluses in relation to production of 7 660 000 tonnes
amount to 1337 300 tonnes; whereas preventive with-
drawals may relate to no more than 50 % of this quantity,
that is, 668 650 tonnes;

Whereas, for the 1994/95 marketing year, pear production
is estimated at 2781 600 tonnes; whereas expected
surpluses in relation to production of 2 360 000 tonnes
amount to 421 600 tonnes; whereas preventive with-
drawals may relate to no more than 50 % of this quantity,
that is 210 800 tonnes ;

Whereas these quantities should be distributed among the
various Member States in proportion to the surpluses anti-
cipated in each one of them in respect of varieties subject
to withdrawals ;

Whereas the prices communicated in accordance with the
provisions of the first subparagraph of Article 17 (1) of
Regulation (EEC) No 1053/72 have stood on several
representative markets of the Community below the basic
price ;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee for Fruit and Vegetables,

HAS ADOPTED THIS REGULATION :

Article 1

Member States may authorize producer organizations
established on their territory to undertake preventive
withdrawals of apples and pears during the 1994/95
marketing year.

Article 2

1. Preventive withdrawals may not relate to more than
668 650 tonnes of apples and 210 800 tonnes of pears
distributed by Member States in the following manner, in
tonnes :

Apples Pears
Belgium : 39 900 20 400
Denmark : 1 400 300
Germany : 87 900 21 600
Greece : 20 800 7 400
France : 196 200 2] 600
Ireland : 600 —
Italy : 177 600 84 060
Luxembourg : 200 40
Netherlands : 45850 23200
United Kingdom : 16 200 3800
Spain : 65 500 14 600
Portugal : 16 500 13 800

2. Preventive withdrawals may relate only to varieties
referred to in the Annex.

Article 3

This Regulation shall enter into force on the day of its
publication in the Official Journal of the European
Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 13 September 1994.

() OJ No L 118, 20. 5. 1972, p. 1.

() OJ No L 338, 31. 12. 1993, p. 26.
() OJ No L 189, 27. 7. 1979, p. 47.
() OJ No L 316, 17. 12. 1993, p. 9.

For the Commission
René STEICHEN

Member of the Commission
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ANNEX

List of varieties of apples which may be the subject of preventive withdrawals

Golden Delicious and mutations
Imperatore

Red Delicious and mutations
Stark Delicious
Starkcrimson

Black Stayman

Staymanred

Stayman Winesap

Richared

Macintosh Red

Belle de Boskoop
Delicious Pilafa

Granny Smith

Bramley’s Seedling

Ingrid Marie

Glocken Apfel

Jonagold and mutations
Bravo de Esmolfe

Casa nova de Alcobaga
Riscadinha

Gala and mutations
Gloster

Elstar

Idared

Spartan

Cox Orange and mutations

List of varieties of pears which may be the subject of preventive withdrawals

Passe Crassane
Conférence

Doyenné du Comice
Empereur Alexandre
Crystalli

Alexandre Lucas
Rocha
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COMMISSION REGULATION (EC) No 2221/94
of 13 September 1994

amending Regulation (EC) No 1550/94 laying down detailed rules of application

for the management of a quota of preparations of a kind used in animal feeding

falling within CN codes 2309 90 31 and 2309 90 41 provided for in the Interim
Agreement on trade and trade-related matters concluded with Bulgaria

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 3641/93 of
20 December 1993 on certain procedures for applying the
Interim Agreement on trade and trade-related matters
between the European Economic Community and the
European Coal and Steel Community of the one part, and
the Republic of Bulgaria of the other part ('), and in par-
ticular Article 1 thereof,

Whereas Commission Regulation (EC) No 1550/94 (?) lays
down detailed rules on the import of certain quantities of
preparations intended for animal feeding which are speci-
fied in the Annex thereto, under the Interim Agreement
concluded with Bulgaria;

Whereas on 30 June 1994 the Community concluded an
agreement in the form of an exchange of letters with
Bulgaria (}), which amends the Interim Agreement with
that country and provides for certain compensatory
measures which take effect on 1 July 1994; whereas
Regulation (EC) No 1550/94 should therefore be

amended by adding to the quantities indicated in the
Annex thereto, for each of the three years between 1 July
1994 and 30 June 1997, an annual quantity of 398,6
tonnes by way of compensation ;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee for Cereals,

HAS ADOPTED THIS REGULATION :

Article 1
The Annex to Regulation (EC) No 1550/94 is hereby
replaced by the Annex to this Regulation.

Article 2

This Regulation shall enter into force on the day of its
publication in the Official Journal of the European
Communities.

It shall apply with effect from 1 July 1994.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 13 September 1994.

() OJ No L 333, 31. 12. 1993, p. 16.
() OJ No L 166, 1. 7. 1994, p. 43.
() O] No L 178, 12. 7. 1994, p. 71.

For the Commission
René STEICHEN

Member of the Commission
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ANNEX
The quantities imported under the CN codes referred to in this Annex benefit from a 60 % reduc-
tion in the duty and levy during the period 1 July 1994 to 30 June 1997.
Total quantities which may be imported
during the following periods
CN code Description .
1 July 1994 to 1 July 1995 to 1 July 1996 to
30 June 1995 30 June 1996 30 June 1997
2309 90 31 Preparations of a kind used in animal 2 828,6 tonnes 3018,6 tonnes 3198,6 tonnes
2309 90 41 feeding
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COMMISSION REGULATION (EC) No 2222/94
of 13 September 1994

laying down general rules for aid for stocks of rice in Portugal on 31 March 1993

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 738/93 of
17 March 1993 amending the transitional measures gover-
ning common organization of the market as provided for
by Regulation (EEC) No 3653/90 ('), and in particular
Article 2 thereof,

Whereas, from 1 April 1993, the intervention price for
rice in Portugal will be aligned on the price applicable in
the Community ; whereas the latter price is lower than
that applicable in Portugal ; whereas alignment entails the
abolition of accession compensatory amounts in trade;
whereas, in order to ensure a harmonious transition from
the national scheme to the Community scheme, provision
should be made for compensation in respect of the quan-
tities of rice from the national harvest still in stock in
Portugal on 31 March 1993;

Whereas the level of this compensation must reflect the
level of the accession compensatory amounts in Portugal
which were valid for the 1992/93 marketing year set by
Commission Regulation (EEC) No 1842/92(%);

Whereas the proper functioning of the scheme makes it
necessary for Portugal to carry out administrative checks,
ensuring that aid is granted in accordance with the
prescribed conditions; whereas aid applications must
include a minimum amount of information for the
purposes of the checks to be carried out by Portugal ;

Whereas, in the interests of efficiency, provision should
be made for on-the-spot checks of the accuracy of appli-
cations submitted ; whereas these checks must be made
on the accuracy of all applications presented ;

Whereas provision should be made for the recovery of aid
in cases of undue payment as well as appropriate penalties
for false declarations;

Whereas the measures provided for in this Regulation are
in accordance with the opinion of the Management
Committee for Cereals,

HAS ADOPTED THIS REGULATION :

Article 1

Aid may be granted to enterprises located in Portugal for
the stocks of rice specified in the Annex hereto belonging
to them on 31 March 1993.

() OJ No L 77, 31. 3. 1993, p. 1.
() OJ No L 187, 7. 7. 1992, p. 32.

The amounts of aid for the different categories of rice
shall be as set out in the said Annex.

Article 2

1. To qualify for the aid referred to in Article 1, appli-
cants must have lodged an application with INGA (Insti-
tuto Nacional de Garantia Agricola) by registered mail or
by any other form of written telecommunication by 1
November 1994 at the latest.

2. Applications must include the following information
at least :

— name and address of applicant,
— quantity,
— place of storage,

— a declaration certifying that the rice belonged to the
applicant on 31 March 1993,

— an undertaking by the applicant to submit to any
checks made to verify the accuracy of the application.

Article 3

1. The Portuguese authorities shall institute an admi-
nistrative control scheme ensuring that the conditions for
the grant of aid are satisfied. They shall make on-the-spot
checks on the accuracy of all applications presented.

2. A report must be made out on each on-the-spot
check.

Article 4

For the purposes of entitlement to the aid the operative
event as referred to in Article 6 of Council Regulation
(EEC) No 3813/92 (%), shall be deemed to have occurred
on the day of entry into force of this Regulation.

Article 5

1. If control reveals a discrepancy in aid applications of
up to 10 % or 10 tonnes at a maximum between the
quantity applied for and that measured, the aid shall be
calculated on the basis of the quantity measured less the
excess found.

() OJ No L 387, 31. 12. 1992, p. 1.
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2. If the said excess is greater than the limits laid down
in paragraph 1, the application shall be rejected.

3. In the event of undue payment of aid, the amount
concerned shall be recovered plus interest of 15 % calcu-
lated on the basis of the time elapsing between payment
of the aid and its reimbursement by the beneficiary.
Amounts recovered shall be paid to the disbursing agency

and shall be deducted from the expenditure financed by
the Guarantee Section of the EAGGF.

Article 6

This Regulation shall enter into force on the seventh day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 13 September 1994.

For the Commission
René STEICHEN

Member of the Commission

ANNEX
t ECU/t
Paddy rice 26 608 17,45
Husked rice 917§ 21,81
Medium and long grain semi-milled rice 7523 29,49
Round grain milled rice 120 28,14
Medium and long grain milled rice 3041 31,61
Total 46 467
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COMMISSION REGULATION (EC) No 2223/94
of 13 September 1994

fixing the import levies on white sugar and raw sugar

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
markets in the sugar sector ('), as last amended by Regula-
tion (EC) No 133/94 (3, and in particular Article 16 (8)
thereof,

Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of -the
common agricultural policy (%), as amended by Regulation
(EC) No 3528/93 (*), and in particular Article 5 thereof,

Whereas the import levies on white sugar and raw sugar
were fixed by Commission Regulation (EC)
No 1957/94 (), as last amended by Regulation (EC)
No 2197/94 () ;

Whereas it follows from applying the detailed rules
contained in Commission Regulation (EC) No 1957/94 to
the information known to the Commission that the levies

at present in force should be altered to the amounts set
out in the Annex hereto;

Whereas, in order to make it possible for the levy arrange-
ments to function normally, the representative market
rate established during the reference period from 12
September 1994, as regards floating currencies, should be
used to calculate the levies,

HAS ADOPTED THIS REGULATION :

Article 1

The import levies referred to in Article 16 (1) of Regula-
tion (EEC) No 1785/81 shall be, in respect of white sugar
and standard quality raw sugar, as set out in the Annex
hereto.

Article 2

This Regulation shall enter into force on 14 September
1994.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 13 September 1994.

() OJ No L 177, 1. 7. 1981, p. 4.
() O] No L 22, 27. 1. 1994, p. 7.
() OJ No L 387, 31. 12. 1992, p. 1.
() OJ No L 320, 22. 12. 1993, p. 32.
() OJ No L 198, 30. 7. 1994, p. 88.
(9 OF No L 235, 9. 9. 1994, p. 43.

For the Commission
René STEICHEN

Member of the Commission
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to the Commission Regulation of 13 September 1994 fixing the import levies on white

sugar and raw sugar

(ECU/100 kg)

CN code Levy ()
1701 11 10 33,57 ()
1701 11 90 33,57 ()
1701 12 10 33,57 ()
1701 12 90 33,57 ()
1701 91 00 40,30
1701 99 10 40,30
1701 99 90 40,309

(") The levy applicable is calculated in accordance with the provisions of Article 2 or 3 of Commission Regulation
(EEC) No 837/68 (O] No L 151, 30. 6. 1968, p. 42), as last amended by Regulation (EEC) No 1428/78 (OJ No L

171, 28. 6. 1978, p. 34).

() In accordance with Article 16 (2) of Regulation (EEC) No 1785/81 this amount is also applicable to sugar
obtained from white and raw sugar containing added substances other than flavouring or colouring matter.

() No import levy applies to OCT originating products according to Article 101 (1) of Decision 91/482/EEC.
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COMMISSION REGULATION (EC) No 2224/9%4
of 13 September 1994

fixing the import levies on cereals and on wheat or rye flour, groats and meal

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 1766/92
of 30 June 1992 on the common organization of the
market in cereals ('), as last amended by Regulation (EC)
No 1866/94 (3, and in particular Article 10 (5) and Article
11 (3) thereof,

Having regard to Council Regulation (EEC) No 3813/92
of 28 December 1992 on the unit of account and the
conversion rates to be applied for the purposes of the
common agricultural policy (%), as amended by Regulation

(EC) No 3528/93 (%),

Whereas the import levies on cereals, wheat and rye flour,
and wheat groats and meal were fixed by Commission
Regulation (EC) No 1937/94 (%) and subsequent amending
Regulations ;

Whereas, in order to make it possible for the levy arrange-
ments to function normally, the representative market
rate established during the reference period from 12

September 1994, as regards floating currencies, should be
used to calculate the levies ;

Whereas it follows from applying the detailed rules
contained in Regulation (EC) No 1937/94 to today’s offer
prices and quotations known to the Commission that the
levies at present in force should be altered to the amounts
set out in the Annex hereto,

HAS ADOPTED THIS REGULATION :

Article 1
The import levies to be charged on products listed in
Article 1 (1) (a), (b) and (c) of Regulation (EEC) No
1766/92 shall be as set out in the Annex hereto.

Article 2

This Regulation shall enter into force on 14 September
1994,

This Reguiation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 13 September 1994.

() OJ No L 181, 1. 7. 1992, p. 21.
() OJ No L 197, 30. 7. 1994, p. 1.
() OJ No L 387, 31. 12. 1992, p. 1.
() OJ No L 320, 22. 12. 1993, p. 32.
() OF No L 198, 30. 7. 1994, p. 36.

For the Commission
René STEICHEN

Member of the Commission
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ANNEX

to the Commission Regulation of 13 September 1994 fixing the import levies on cereals
and on wheat or rye flour, groats and meal

(ECU/tonne)

CN code Third countries (*)
0709 90 60 113,26 () ()
071290 19 113,26 ) ()
1001 10 00 42,79 (O ()
1001 90 91 65,92
1001 90 99 6592 () (")
1002 00 00 104,78 (&)
1003 00 10 96,57
1003 00 90 96,57 ()
1004 00 00 91,89
100510 90 113,26 () ()
1005 90 00 113,26 (3 ()
1007 00 90 115,25 (%
1008 10 00 30,04 ()
1008 20 00 38,01 () ()
1008 30 00 009
1008 50 10 0
1008 90 90 0
1101 00 00 130,33 ()
11021000 185,03
110311 10 101,18
110311 90 151,93
1107 10 11 128,22
1107 10 19 98,55
1107 10 91 182,77 (19
1107 10 99 139,32 ()
1107 20 00 160,56 (%)

(') Where durum wheat originating in Morocco is transported directly from that country to the Community, the
levy is reduced by ECU 0,60/tonne.

(3 In accordance with Regulation (EEC) No 715/90 the levies are not applied to products imported directly into
the French overseas departments, originating in the African, Caribbean and Pacific States.

() Where maize originating in the ACP is imported into the Community the levy is reduced by ECU 1,81/tonne.

() Where millet and sorghum originating in the ACP is imported into the Community the levy is applied in
accordance with Regulation (EEC) No 715/90.

() Where durum wheat and canary seed produced in Turkey are transported directly from that country to the
Community, the levy is reduced by ECU 0,60/tonne.

(%) The import levy charged on rye produced in Turkey and transported directly from that country to the Commu-
nity is laid down in Council Regulation (EEC) No 1180/77 (O] No L 142, 9. 6. 1977, p. 10), as last amended by
Regulation (EEC) No 1902/92 (OJ No L 192, 11. 7. 1992, p. 3), and Commission Regulation (EEC) No 2622/71
(OJ No L 271, 10. 12. 1971, p. 22), as amended by Regulation (EEC) No 560/91 (O] No L 62, 8. 3. 1991, p. 26).

() The levy applicable to rye shall be charged on imports of the product falling within CN code 1008 90 10
(triticale).

(*) No levy applies to OCT originating products according to Article 101 (1) of Decision 91/482/EEC.

(°) Products falling within this code, imported from Poland or Hungary under the Agreements concluded between
those countries and the Community and under the Interim Agreement between the Czech Republic, the Slovak
Republic, Bulgaria and Romania and the Community and in respect of which EUR.1 certificates issued in accor-
dance with Regulation (EC) No 121/94 or (EC) No 335/94 have been presented, are subject to the levies set out
in the Annex to that Regulation.

(") In accordance with Council Regulation (EEC) No 1180/77 this levy is reduced by ECU 5,44 per tonne for
products originating in Turkey.

(") The levy for the products falling within this code in accordance with Regulation (EC) No 774/94 is restricted
under the conditions of this Regulation.
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(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION
of 27 July 1994
relating to a proceeding pursuant to Article 85 of the EC Treaty
(IV/31.865 — PVC)

(Only the German, English, French, Italian and Dutch texts are authentic)

(94/599/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation No 17 of 6 February
1962, First Regulation implementing Articles 85 and 86
of the Treaty (), as last amended by the Act of Accession
of Spain and Portugal,

Having regard to the Commission Decision of 24 March
1988 to initiate a proceeding on its own initiative,

Having given the parties concerned the opportunity to
make known their views on the objections raised by the
Commission, pursuant to Article 19 (1) of Regulation No
17 and Regulation No 99/63/EEC of the Commission of
25 July 1963 on the hearings provided for in Article 19
(1) and (2) of Council Regulation No 17 (3,

After consulting the Advisory Committee on Restrictive
Practices and Dominant Positions,

Whereas :

I. THE FACTS

(1)  This Decision concerns the application of Article
85 of the EC Treaty to collusive arrangements
amounting to a cartel involving the producers
supplying the bulk thermoplastic PVC in the
Community in pursuance of which they held
regular secret meetings in order to coordinate their
commercial behaviour, plan concerted price initia-

() OJ No 13, 21. 2. 1962, p. 204/62.
() OJ No 127, 20. 8. 1963, p. 2268/63.

tives, fix target and/or minimum prices, agree target
sales quotas for each producer and monitor the
progress of the said collusive arrangements.

A. Introduction
1. The undertakings

(2 The undertakings to which this Decision is
addressed are all major petrochemical producers. 17
undertakings participated in the infringement
during the period covered by this Decision.

As a result of significant reorganization of the
industry, some of the undertakings have been
merged with others. Other producers have left the
PVC sector but still continue in existence as under-
takings. This Decision is addressed to the following
undertakings (%) :

BASF,

DSM,

Elf Atochem,

Enichem,

Hoechst,

Huels,

ICI,

LVM,

Montedison,

SAYV,

Shell,

and

Wacker.

(®) The Commission Decision 89/190/EEC (OJ No L 74, 17. 3.
1989, p. 1) in this case remains valid as regards two other
undertakings Norsk Hydro and Solvay : see recital 55.
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)

2. The product

PVC was one of the first bulk thermoplastic
products to be developed. It is produced from vinyl
chloride monomer (VCM), itself obtained from
ethylene and chlorine feedstock. PVC has many
important uses in heavy industry and construction
as well as varied consumer applications. It can be
converted into hard material or — compounded
with plasticizers — made into flexible articles,
including film. PVC is converted into the various
end products by a variety of processes including
extrusion, continuous coating, blow moulding and
injection. Rigid PVC is mainly used for making
pipes and construction materials, which since 1970
have overtaken the flexible forms of the product —
film, fabric, etc. — in terms of importance.

Four different types of PVC are produced by
various technologies and plant processes. 75 % of
PVC usage is accounted for by suspension homo-
polymers and mass copolymers for general applica-
tions. Paste/emulsion polymers and suspension
copoymers are speciality products.

3. The PVC market in western Europe

PVC consumtion (all grades) in western Europe
rose from 500000 tonnes in 1960 to some
4200000 tonnes in 1986. Consumption has
demonstrated a marked correlation with cyclical
industrial production over the years although in the
period 1986—1988 PVC usage outstripped annual
growth.

In 1977 the west European market was supplied by
about 30 manufacturers, reduced to 12 by 1988 as a
result of mergers/restructuring and plant closures.

Thus in 1977 total ‘nameplate’ capacity was about §
million tonnes, with European demand running at
3400 000 tonnes and exports of 300 000 tonnes
(imports were minimal).

In 1986 nameplate capacity was 5110 000 tonnes
with production totalling 4 400 000 tonnes giving a
record utilization rate of 86 % of nominal capacity
or 95 % of effective capacity. While imports had
increased by 1986 to some 200 000 tonnes (mainly
from Eastern Europe), Western Europe was still a
substantial net PVC exporter (1986 exports:
435000 tonnes).

At all relevant times there was a considerable
inter-State trade in PVC, partly as a result of
substantial variations in domestic supply and
demand in the various Member States. Some 35 %

®

©

of trade in western Europe took place across
national boundaries.

Several producers — BASF, OCO, LVM, Norsk
Hydro, Shell and Solvay — had plants in more
than one country.

Only Solvay, Wacker and Hoechst did not possess
their own integrated ethylene feedstock production.
Downstream there was also considerable captive
usage with up to 25 % of PVC output going to
processors integrated in the same group as a
producer.

4. Overcapacity

The Commission accepts that over much of the
period covered by this Decision (1980 to 1984) the
PVC market in Europe was characterized by struc-
tural overcapacity. Almost all the producers
reported substantial losses in this sector.

Besides overcapacity, among other factors accoun-
ting for the situation were said to be:

— the large number of producers and production
sites, leading to uneven plant loading,

— different strategic conceptions of the PVC busi-
ness among producers,

— a volatile market with periodic sharp down-
turns in demand,

— depressed demand in the western European
economy generally in the early 1980s.

It is accepted that during 1981 to 1982 the produ-
cers were often operating at below break-even
levels.

From about the fourth quarter of 1982 up to and
including the second quarter of 1984 PVC produ-
cers in western Europe generally achieved a cash
break-even. In the third quarter of 1984 however
the industry experienced a return to net cash losses.

Plant rationalization schemes and closures had by
1987 largely eliminated overcapacity and during
1988 at least PVC producers were running their
plants at full capacity and generating profits.

5. Commission investigations

The existence of a possible infringement first came
to light in late 1983 during investigations concer-
ning another thermoplastic product. On 21 to 23
November 1983 investigation visits were made to
ICI and Shell on the basis of authorizations specifi-
cally relating to suspected agreements contrary to
Article 85 in the bulk thermoplastics PYC, polys-
trene, HAPE and LdPE. Subsequently during 1984
the Commission was obliged to adopt a decision
under Article 11 (5) of Regulation No 17 requiring
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ICI to provide information to relation to docu-
ments discovered at its premises. In January 1987
the Commission carried out investigations without
prior warning at Atochem, Enichem and Solvay.
More investigation visits were made later in 1987 to
Huels, Wacker and LVM. The Commission was
also obliged to adopt a series of decisions under
Article 11 (5) following the refusal or failure of a
large number of undertakings to provide informa-
tion. In most cases the undertakings maintained
their initial refusal.

B. Details of the infringement
1. The origin of the cartel

The collusive arrangements which are the subject
of this Decision originated in a proposal made in
August 1980 and the discussions and consultations
which followed. Two planning documents amoun-
ting to a blueprint for the cartel were found at ICI,
the first proposing a new framework of meetings to
administer a revised quota system and price fixing
scheme, and the second, recording the generally
favourable reaction of other producers to the ICI
proposal.

According to the ICI proposals, the new frame-
work (') of meetings was to consist of a restricted
planning group and a larger operating group of
producers to administer quotas and price-fixing
arrangements.

The planning group was to consist of ‘S’, ‘ICT’, ‘W,
‘H’ and the ‘new French company’ and the larger
meetings were to include these producers plus
Anic, BASF, DSM, SAV and PCUK.

ICI has declined to confirm the identity of the
undertakings referred to by a single letter but from
the context and the list of proposed participants it
is clear that ‘S’ means Solvay (then the largest PVC
producer) ; ‘W’ is Wacker and ‘H’ in all probability
is Huels, the largest German PVC producer (3
(Hoechst, the only other possibility, was only a
minor producer of PVC). The ‘new French
company’ must have meant Chloe, a company
formed in 1980 in the context of the reorganization

®)

— arrangements for exchanging monthly data on
the sales of each producer in each country;

— the achievement of greater price transparency
with a common European price, although
importers might still be allowed a penetration
margin (2 % was suggested);

— the machinery of price initiatives and measures
designed to ensure they were sucessfull inclu-
ding the discouraging of customer ‘tourism’
(buyers changing to a new supplier offering the
lowest price).

A document summarizing the response of the PVC
producers to the proposals shows that there was
general support for the plan, the only reservations
being expressed concerning the wisdom of allowing
a possible flexibility in the individual quotas, as
had been mooted in the ICI proposal.

2. Meetings of producers

Following the 1980 proposals, meetings of the PVC
producers took place ‘fairly regularly at differing
levels of seniority, approximately once a month’
(response of ICI to Article 11 (5) of the Decision of
30 April 1984).

These ‘informal” meetings (as ICI calls them) were
arranged outside the framework of official chemical
industry associations such as APME (Association of
Polymer Manufactures in Europe). On ICI's own
admission the discussions covered topics such as
pricing and data on market shares, although it is
claimed that no commitments between producers
resulted from these discussions.

ICI identified the producers taking part in ‘at least
some’ of these meetings during the period from
August 1980 to September 1983 as:

ANIC (now Enichem),
Atochem (now known as Elf Atochem),
BASF,

of the French petrochemical industry and later to DSM,
change its name to Atochem (and subsequently to Enichem,
Elf Atochem). Hoechst,
Huels,
These meetings were to discuss matters such as: ICI,

— the producers’ percentage market shares toge-
ther with any permitted variances about these

Kemanord (a division of Kemanobel),
LVM,

) Montedison,
quotas ; Norsk Hydro,
- PCUK,
(') The reference to a ‘new’ framework of meetings and other evi- SAV,
dence suggests that prior to 1980 some form of national quota Shell,
system had been in force but this does not form the subject Solva
matter of this Decision. 4

(® In any case, both Huels and Hoechst are identified by ICI and and
BASF as participants in the meetings. Wacker.
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According to ICI some of these producers attended
meetings more regularly than others and participa-
tion in meetings varied from time to time. The
Commission attempted to obtain from these produ-
cers more precise information on their participa-
tion in meetings but most of those named by ICI
either denied all knowledge of meetings or claimed
to have no details.

Shell admits attending two meetings in 1983 in
respect of which the Commission found evidence
of its participation in the form of diary entries.
Hoechst admits participation in unofficial meetings
with competitors but claims they were never
concerned with anticompetitive discussions. Other
producers — having first claimed in answer to
decisions adopted under Article 11 to have no
recollection or knowledge of meetings — now
admit (or do not deny) attending meetings but —
like Hoechst — claim that their purpose was inno-
cent. BASF in response to a decision adopted under
Article 11 (5) of Regulation No 17 confirmed the
participation in meetings of virtually all the under-
takings named by ICI:

ANIC,
Atochem,
BASEF,
Enichem,
Hoechst,
Huels,

ICI,

LVM,
Montedison,
Norsk Hydro,
Shell,

Solvay and
Wacker.

The only producers involved in these proceedings
whose attendance at meetings was not confirmed
by BASF were DSM and SAV. (These undertakings
combined their PVC interests in early 1983 in their
existing VCM joint venture LVM, which is among
those named by BASF)(").

No record or minute of any of these regular
meetings has been forthcoming from the producers
involved despite extensive and persistent inquiries
on the part of the Commission.

Price initiatives by the industry are frequently
described in the producers’ internal documentation
(point 17 to 22). Documents found at a number of
undertakings show the existence of quotas and

(") In 1989 the EMC Group, the parent of SAV, acquired DSM’s
50 % shareholding in LVM and became sole proprietor.

(10)

an

information exchanges (points 11 to 13). Given the
express intention in the 1980 plan found at ICI to
set up meetings to administer such schemes, the
Commission is led to the conclusion that the
regular meetings were in fact concerned with these
subjects.

3. Quota schemes

The 1980 planning document found at ICI shows
that the proposal for tonnage quotas to be based in
future on a company instead of a national basis as
previously was strongly supported by the produ-
cers ; as was the suggestion that percentage quotas
be based on the producers’ achieved 1979 market
shares, although anomalies remained to be settled.

The producers considered that for such a scheme to
be realistic and workable, it had to include an
agreed formula for the loading of new capacity. and
plants restarted after temporary closure.

Although the producers all claim that no quota
scheme was ever introduced, the documentary
evidence disproves their argument.

An ICI note of a message received from the then
managing director of Montedison’s petrochemical
division on 15 April 1981 states that ‘ICI on PVC
for insance might have by the end of 1981 new
capacity in Germany and have been asking for a
30 000 tonne increase in quota since January 1981
(ICI was planning to build a new plant in
Wilhelmshaven and close old capacity elsewhere).

Indeed it is clear that the producers attempted to
reinforce the quota scheme during 1981 by a
compensation mechanism to penalize oversold
producers in favour of those who had not reached
their target. (The introduction of a compensation
scheme for PVC in 1981 had already been foreseen
in the 1980 planning document)

According to a later ICI memorandum headed
‘Sharing the Pain’ (concerned primarily with
discussions with Shell on proposals for a similar
scheme for another product) the PVC producers
‘where abel to work on agreed market share for
1981°. The PVC compensation scheme however (it
continues) ‘only allowed for adjustments if a
company’s or group of companies’ sales fell below
95 % of “target”. This allowed companies to creep
up in market share at no penalty....

The producers’ dismissal of the ‘Sharing the Pain’
document as somehow unreliable or speculative .
must be seen against ICI documentation (found a
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Spanish producer) which confirms the existence of
just such a scheme in 1981. This document
proposed a compensation mechanism for LdPE
‘very similar to a scheme recently introduced by
PVC producers and put into operation for half of
May sales and June sales’. The document concludes
with a comparison between the proposed LdPE
scheme and ‘the PVC arrangement’. Only one PVC
producer (apparently Shell) had not joined the PVC
scheme. The note states : ‘Can the (LdPE) scheme
be operated with 2-3 producers outside ? PVC have
only one outside’.

The existence of an equalization scheme is further
confirmed by a document found at DSM which
suggests however that to avoid having to make
compensation deliveries some producers delibera-
tely understated their sales. Industry statistics
showed an apparent — but unlikely — 12 %
increase in PVC sales in the first half of 1982 as
compared with the same period in 1981. DSM
remarks : ‘Maybe an explanation could be found in
a false declaration of sales in the first half of 1981
(compensation !). This item will be investigated’.

The suggestion that some producers may have
cheated does not detract from the clear evidence
that the compensation scheme was put into opera-
tion, albeit for a limited time.

A volume control scheme continued until at least
well into 1984, that is, even after the Commission
had commenced its investigation in the thermopo-
lastics sector in late 1983.

A document (drafted in English) headed ‘PVC —
First quarter’ and relating to 1984 was discovered at
Atochem (as Elf Atochem was then called) in
January 1987. It lists the detailed monthly sales of
the individual PVC producers for each of the first
four months of the year and compares the achieved
percentage market shares of each producer in the
first quarter of 1984 with what is plainly a target
share: ‘% T

The actual tonnage sales for January and February
are headed ‘final’ whil those for March and April
are headed ‘Q’. It is apparent that in several cases
the sales figures as the ‘final’ and ‘quick’ statistics as
communicated by the producer concerned to the

Fides information exchange. The Fides scheme is
an industry-wide statistical service run by a Zurich-
based accounting firm under which subscribing
producers supply individual data to a central office
which collates the information and produces global
and anonymized statistics for the whole Western
European market. From these global statistics each
producer can determine its own market share but
not those of competitors. The system contains
confidentiality safeguards but there is nothing to
prevent competitors from exchanging the informa-
tion themselves in some other forum. The clear
implication of the document found at Atochem is
that the producers named exchanged their indivi-
dual sales figures outside the official Fides system
in order to monitor the operation of a quota
system. Only in the case of ICI and Shell are
rounded-off figures given.

The firms named are Atochem, BASF, Enichem,
Huels, ICI, Kemanord, LVM, Norsk Hydro,
Pekema, Shell, Solvay and Wacker — effectively all
the West European PVC producers at the relevant
time (Montedison had left the sector in March
1983).

Their targets as compared with actual market share
for the first quarter were as follows:

1984 Q1 % Sales % Target
BASF
Hoechst
24,1 239
Huels
Wacker
Atockem 11,7 12,1
Envichem 13,9 14,9
ICI 114 . 11,0
Kemanord 3,1 29
LYM 7,1 7,0
Norsk Hydro 5,6 5+
Pekema 1,4 1,3
Shell 63 7,1
Solvay 15,4 14,8
100,0 100,0
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The Commission has attempted to obtain the Fides
returns of all producers named in order to check :

(a) the accuracy of the tonnage sales given for each
producer in the Atochem document;

(b) the extent to wich 1984 market shares corres-
ponded with the targets shown in the Atochem
document.

A number of producers claimed that statistical
documents for 1984 were no longer available. In
several cases however data were obtained and it is
significant that for the most part the individual
monthly tonnages shown in the document found at
Atochem correspond exactly (to the tonne) with the
supposedly confidential Fides declarations of the
undertaking concerned : Solvay, Kemanord and
Pekema. In the case of the four German producers
their combined sales (as ascertained by the
Commission from Fides returns and under Article
11 of Regulation No 17) for the first quarter of
1984 are within a few tonnes of the figure in the
Atochem document, and the same applies to LVM.

The Commission has also been able to establish
that the achieved market shares of each producer in
1984 came very close to the percentage targets set
out in this document.

For instance, Solvay’s actual 1984 market share of
14,8 % was exactly the target share given in this
document. Similarly, the four German producers
ended 1984 with an achivied 24 % compared with
the 23,9 % target('). ICI's final percentage of
11,1 % compares with the 11 % target. (It is signi-
ficant that ICI's own internal documents dating
from 1984 refer on several occasions to its target of
11 %).

Elf Atochem claimed to be both ignorant of the
meaning of the document and unable to identify its
source (its style and typeface indicate that it
probably did not come from a French producer).

() New figures produced by Hoechst at the oral hearing (but
without any supporting documentation) and relied upon by
the other three German producers to support their assertion
that the document found at Atochem wrongly stated their
combined sales, are cleary unreliable and would have had to
involve Hoechst loading its plant at over 105 % while the
others achieved only 70 % occupation rates. After the hearing
Hoechst produced yet a third set of figures somewhat closer to
the information originally provided under Aricle 11 (the accu-
racy of which there is no reason to doubt).

(13

(16)

Neither Elf Atochem — nor any other producer —
has been able to provide any plausible expanation
wich might cast doubt on the natural inference that
the abbreviation ‘% T" means ‘percentage targets’.

4. Monitoring of sales in national markets

The 1980 planning document proposed that the
meetings of the producers should cover the
exchange of monthly data on sales by each
producer in each country.

Annual reports for the PVC sector found at Solvay
show that during the whole period covered by this
Decision (1980 until at least the end of 1984) the
home producers in certain major national markets
had informed each other of the tonnages they had
sold in that market.

Indeed in relation to Italy one Solvay report
expressly states: ‘The division of the national
market between the different producers for 1980
has been indicated on the basis of the exchange of
data with our colleagues’ (translation from original
French).

Solvay has claimed that with the possible exception
of Italy (where it can hardly deny contact with
other producers) the information was obtained by
deduction from officially available statistics and
information received from customers. This asser-
tion is however contradicted by Shell which stated
that occasionally in the period January 1982 to
October 1983 Solvay would telephone ‘to seek
confirmation of its estimation of Shell companies’
sales tonnage’, the implication being also that
Solvay was the chairman of the meetings. In any
case, while it might be possible to reach a broad
estimate of market share using the methods Solvay
claims to have employed, reasonably precise infor-
mation could only come from the producers them-
selves.

In view of the sparseness or even total absence of
sales statistics at many of the undertakings named,
it has been difficult to ascertain whether the sales
figures noted by Solvay do in fact correspond in
every case with the actual sales of the producers in
question. '

The Commission has however been able to ascer-
tain that on the German market, Solvay’s figures for
the sales of Huels and BASF correspond exactly
with their declarations to Fides for several years.
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For France, the Solvay figures for Shell are substan-
tially correct for 1981 to 1983. LVM’s totals sales in
France for 1983 and 1984 are correctly stated, and
for Atochem the 1984 sales are also given accura-
tely (no other data is forthcoming from Atochem to
enable the Solvay figures to be checked for other
years).

The Solvay documents only show annual sales for
each producer, but the existence of some system of
monthly monitoring of individual sales (although
not for each national market) is demonstrated by
the document found at Atochem.

5. Target prices and price initiatives

The document shows that one of the main tasks of
the proposed meetings was to be the detailed plan-
ning and coordination of price initiatives.

Under the heading ‘Proposals on how these
meetings will operate’ the note listed the follo-
wing :

— how to achieve greater price transparency,
— delta (") for importers (2 % maximum ?),

— higher prices UK and Italy (levelling up ?),

.oy

— abatement of tourism ().

The first price initiative was foreseen for the last
quarter of 1980, to be preceded by a stabilization
period of orderly marketing during which the
suppliers were to have contact only with customers
they had supplied during a previous three-month
reference period.

A meeting was scheduled for 18 September 1980 in
order to secure the commitment of the members of
the planning and operational groups to the planned
October/December price initiative as well as to
make arrangements for seeking the support of the
few producers outside the cartel.

The price for suspension grade PVC had fallen
during the summer of 1980 to as low as DM 1,00
per kilogram. In the ICI planning document, the
October/November price was given as DM 1,35
and the November/December price as DM 1,50.

') That is, a permitted discount off list price.
?) “Tourism’ is the phenomenon whereby customers faced with a

price increase from their regular supplier seek lower quotes
from other producers.

(18)

(19)

The planned initiative was indeed put into effect.
According to an ICI internal report of 12
November 1980, “The price increase announced for
November is meant to bring all West European
suspension prices to a minimum of DM 1,50
(£ 330/te).... Documents found at Wacker, Solvay
and DSM confirm the existence of the concerted
initiative.

In spite of the absence in the records of many of
the producers of any documentation showing their
price objectives, the Commission has been able to
identify some 15 PVC price initiatives in the period
covered by this Decision. (Details are set out in
Table 1))

Periodic initiatives by the industry to raise the
European price to a particular target level were
regularly reported in the specialist trade press.
These reports described prevailing market condi-
tions and almost invariably identified the new
target price level and the date on which the
increases were to become effective.

The specialist press reports of a particular price
push or initiative correspond with indications in
the documentation of those producers for which
pricing records are available that a particular target
had been set by the industry and concerted action
was planned to achieve it. (The European target was
always fixed in German marks, with the equivalent
in the different national currencies being calculated
for each national market)

Indeed on one occasion in April 1983 the trade
press — which sometimes hinted at collusion but
usually avoided direct accusations — reported
rumours that a meeting of PVC producers had been
held in Paris to discuss market dicipline, volume
control and set new price targets. (The holding of
this particular meeting on 2 March 1983 is
confirmed by both ICI and Shell)

According to an ICI memorandum of 31 January
1983, the target prices in Europe were fairly well
known through the industry and as such were
‘posted levels’. The memorandum went on :

‘It is widely acknowledged that these posted levels
will not be achieved in a slack market ... but the
announcement does have a psychological effect
upon the buyer. An analogy is the car purchase
where the “List price” is set at such a level that the
purchaser is satisfied when he obtains his 10-15 %
discount, he has struck a “good deal”, but the car
producer/garage has still an adequate margin.’
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The writer recommended that the PVC industry
announce widely target prices which are well above
likely attainable, e.g. DM 1,65 per kilogram in
March.

In fact, following the Paris meeting on 2 March
1983, a two-step price initiative designed to raise
the price first to DM 1,50 and then DM 1,65 per
kilogram was attempted and proved largely
succesful. A Shell report of 13 March 1983 reads :

‘A major initiative is planned to stop this (price)
erosion, with minimum targets established for
March/April of DM 1,50/1,65 per kilogram respec-
tively.

From the second quarter of 1983 market demand
increased and prices rose steadily with targets of
DM 1,80 per kilogram on 1 September and DM
1,90 per kilogram on 1 November being set.

The internal price instructions which were
obtained from a number of undertakings (DSM,
ICI, LVM, Shell, Wacker) confirm that price initi-
atives were a concerted industry-wide exercise, with
producers introducing the same price targets to be
effective on the same date, and frequently referring
to supporting planned price increases’ of industry
initiatives.

The available price instructions and internal docu-
mentation of producers often emphasize the need
for sales offices to show firmness in support of a
particular price initiative. This might involve
confining sales to regular customers (avoiding
‘tourism’), allowing concessions off the new price
list only after obtaining head office approval, or
even refusing business rather than brake the price.

The Commission required the undertakings in the
present case to provide all documentation showing
internal price objectives, price lists or pricing
instructions to national sales offices. With the
exeption of the abovementioned undertakings
(where documentation was obtained during
on-the-spot  investigations) the undertakings
claimed either that any such documentation had
been destroyed as a matter of routine or that it had
never existed since all price instructions were given
by telephone. Others claimed that all pricing deci-
sions were taken on a customer-by-customer basis
and that no overall policy was ever defined. The

@y

Commission does not accept that in so price-
sensitive a sector these undertakings can have had
no specific pricing objectives or that no written
records were maintained, particularly since certain
other producers had very full documentation.

The Commission is not therefore able, in the
absence of price documentation from the produ-
cers, to show that all of them simultanesly intro-
duced identical price lists or even applied the
German mark European targets.

What can however be demonstrated is that one of
the major objects of the meetings in which they
were all involved was to set price targets and
coordinate price initiative.

The undertakings do not deny that industry-wide
initiatives took place. For the most part, however,
they argue that they were the manifestation of
spontaneous competitive forces. They attribute the
phenomenon of price initiatives to the economic
theory of ‘barometric price leadership’, where one
or other of the larger producers sets a price which
approximates to that which would emerge in any
event under conditions of full competition and is
then followed by the others without any illicit
contact taking place.

In order to accept the validity of such arguments
the Commission would have to ignore the conside-
rable documentary evidence as to:

(i) the express purpose of the regular meetings as
foreseen in the 1980 planning documents ;

(ii) the participation in those meetings of almost
all the producers of PVC;

(iii) the producers’ internal marketing reports
which suggest that price initiatives were part of
a concerted plan.

In the light of their attendance at meetings, it is
idle for the producers to claim (as some do) that
they heard of impending price initiatives by
reading commercial journals and decided indepen-
dently to support them.

The Commission is aware that in spite of the
efforts of the producers to ensure common price
discipline the concerted price initiatives in PVC
often met with only mixed success or in some cases
were considered a complete failure.
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Various factors might account for the gab between
list and prevailing market price levels. In some
cases customers bought heavily at the old price in
advance of expected or announced price initiatives.
Some producers might be tardy in applying the
new lists in particular national markets; others
might offer special discounts or rebates to selected
customers ; others might try to steer a middle
course between increasing prices to the target level
and retaining their market share ; low prices in one
national market might also have a negative effect
on a neighbouring market; in 1981 to 1982 in
particular the sharp drop in demand created diffi-
culties for concerted pricing actions.

It is also true that a number of producers who took
part in the meetings were named as aggressive or
disruptive in certain markets by other producers
who considered themselves as strong supporters of
price initiatives and were prepared to lose volume
in order to force through an increase.

Nevertheless the initiatives frequently involved an
upward move in prices as can be seen from Table
2. Customers were usually faced with a known
marker or reference price in the market. While
individual customers might receive special condi-
tions or discounts the setting of a particular price as
the target meant inevitably that the opportunities
for negatiation by customers were circumscribed.

C. The proof of the existence of the cartel and
the participation of each producer

1. The core evidence for the existence of the cartel

It is inherent in the nature of the infringement
with which the present case is concerned that any
decision will to a large extent have to be based
upon circumstantial evidence : the existence of the
facts constituting the infringement of Article 85
may in part at least have to be proved by logical
deduction from other proven facts.

In the present case besides circumstantial evidence
the Commission has also obtained a substantial
body of direct documentary proof relating to the
facts in issue.
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The question whether an infringement of Article
85 has occured falls to be considered in the light
of, inter alia:

(a) the proposal detailed in the 1980 plan found at
ICI for a new framework of regular meetings to
operate a price-fixing and volume control
system (recital 7);

b) the operation by Western European PVC
p Y P
producers of just such a system of regular
meetings (recitals 8 and 9);

(c) the proven participation in those meetings of
the undertakings named in Article 1 of this
Decision (recitals 8 and 9);

(d) the phenomenon of uniform industry price
initiatives over the period when the under-
takings were regularly meeting (recitals 17 to
22);

(e) the identical price targets introduced by certain
producers due to come into effect on the same
day (recital 20);

(f) the various references in documents found at or
originating from ICI to a compensation system
for PVC in 1981 (recitals 10 and 11);

(g) the documentation found at Solvay showing the
exchange of information between the PVC
producers on their individual sales in each
national market between 1980 and 1984 (reci-
tals 15 and 16);

(h) the 1984 document found at Elf Atochem
showing the percentage for each producer and a
comparison with actual performances (recitals
12 and 13).

The undertakings have during the administrative
procedure attempted to treat each single item of
evidence in isolation from the rest; they argue (for
example) that there is no evidence that the 1980
plan was ever implemented ; that it is not proved
that the meetings were corcerned with collusive
discussions ; that price initiatives are not shown to
have any connection with meetings. Allegedly
plausible hypotheses are advanced for each item of
evidence which (it is argued) are consistent with the
non-existence of a cartel of the non-participation of
the particular producer concerned. In most cases
however the arguments advanced by the under-
takings in relation to a particular document find no
support in the express terms of the document itself.
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The Commission considers that the various items
of direct and circumstantial evidence in the present
case must be considered together. In particular, the
system of regular meetings cannot be divorced
from the overall plan proposed in 1980 ; nor can
the price initiatives be isolated from the existence
of the meetings, given the clear statement of their
purpose in the 1980 ICI plan. Taken in this light,
each element of proof reinforces the others with
respect to the facts in issue and leads to the conclu-
sion that a market sharing and price fixing cartel
was being operated in PVC.

2. The participation of the individual producers

The core evidence showing the existence of the
cartel is provided by the 1980 planning documents,
the evidence of a system of regular meetings
between ostensible competitors and the documents
relating to quota and compensation schemes.

As regards the practicalities of proof, the Commis-
sion considers that besides demonstrating the exis-
tence of a cartel by convincing evidence, it is also
necessary to prove that each suspected participant
adhered to the common scheme. This does not
however mean that documentary proof must exist
to show that each participant took part in every
manifestation of the infringement. It is highly
improbable that in a case of this nature the docu-
mentary evidence will be duplicated at each partici-
pant. Nor will each item of documentary evidence
conveniently name all the participants in the cartel.
In the present case it has not been possible, given
the absence of pricing documentation, to prove the
actual participation of every producer in concerted
price initiatives. The Commission has therefore
considered in relation to each suspected particpant
whether there is sufficient reliable evidence to
prove its adherence to the cartel as a whole rather
than proof of its participation in every manifesta-
tion thereof.

In the present case the core evidence in fact not
only demonstrates the existence of a common
scheme but also identifies virtually all the partici-
pants in the cartel. Almost all of the undertakings
were named in the 1980 documents, and BASF and
ICI identified most of those which attended
meetings. Confirmation of this evidence is found in
the documents found in the 1987 investigations,
particularly at Solvay and Atochem. The document
found at Atochem especially is not only a crucial
item of evidence in itself; it also confirms the
continued participation in the cartel of the under-
takings named by ICI and BASF.

(26)

Although in the context of Article 85 a cartel is the
combination of the participants towards a common
unlawful end, so that the infringement is essentially
a joint enterprise for which the undertakings must
bear a shared responsibility, the Commission has
also considered the role played by each producer
and the evidence of the participation of each in the
cartel. Full particulars were supplied to each
producer in the course of the administrative proce-
dure.

With the exception of Shell, all the undertakings
named in Article 1 of this Decision were identified
as participants in meetings by both ICI and
BASF (') and in most cases were also implicated in
the 1980 planning document. Shell itself admits
taking part in two meetings in 1983 (although its
internal documents show that before this it was
informed of the price targets) and that it was in
contact with Solvay on volumes from January 1982
onwards. According to ICI, Shell was however the
only important producer not in the compensation
scheme.

The precise regularity with with the producers
attended meetings could not be ascertained, owing
to the refusal of the undertakings to provide the
information requested. In any event, since the
cartel was a venture continuing over a number of
years, the fact that some members may have missed
certain meetings or even took part less frequently
than others is of no practical importance.

The document found at Atochem (as Elf Atochem
was then known) shows that even after the
Commission began its investigations in late 1983
virtually all the undertakings — ICI and Shell are
the only likely exceptions — were still operating
the cartel as before.

The fact that internal price documentation was
almost non-existent at most of the undertakings
first contacted in 1987 does not exonerate them
from this aspect of the cartel’s operation. The
Commission does not accept that these producers
could have conducted business in this price-
sensitive product without any internal direction of
their pricing policy. The degree of responsability
borne by each participant does not however depend
on the documents which — fortuitously or other-
wise — are available at that undertaking but rather
on its participation in the cartel seen as a whole.
Thus, the fact the Commission did not obtain

(") Although BASF identified LVM as as participant in meetings
it did not name its parent companies DSM and SAV, both
featuring in the 1980 plan and named by ICI as participants.
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evidence as to the pricing conduct of certain firms
does not diminish their involvement, since they are
shown to have been full members of a cartel in
which price initiatives were planned.

D. Procedural issues

In the course of the administrative procedure
several undertakings asserted that the Commission
had infringed their rights of defence by rejecting
their demands for full access to its administrative
files.

The Commission’s position on this question was
set out in the covering letter sent with the state-
ment of objections to all undertakings involved in
the case, each of which received all the documenta-
tion necessary to support the allegations made in
the statement of objections together with a full set
of replies made under Article 11 of Regulation No
17. The Commission also provided an inventory of
the documents on file, indicating those to which
each undertaking might have access if it so wished ;
but it was made clear that for reasons of confidenti-

- ality no undertaking would be allowed sight of

internal commercial documentation obtained from
its competitors under Articles 11 and 14 of Regula-
tion No 17, with the exception of the documents
attached to the statement of objections. The
Commission subsequently and of its own initiative
provided each undertaking with further documents
which might be of assistance to the defence.

After the expiry of the time allowed for replying to
the statement of objections, the majority of the
undertakings made a joint approach to the
Commission and, on the basis of reciprocal waivers
of confidentiality, demanded that the Commission
permit each to inspect all the documents obtained
by the Commission from the other signatories. The
Commission immediately informed these under-
takings that they each had copies of the documents
which they had supplied to the Commission and if
they considered that any useful purpose would be
served by reciprocal disclosure it would have no
objection to their arranging any such exchange of
documents amongst themselves.

It should be pointed out that any waiver by under-
takings of confidentiality for their internal business
documents is subject to the overriding public
interest in ensuring that competitors are not
informed of each other’s commercial activities and
intentions in such a way that competition between
them is restricted.

Had there existed in the Commission files any
document not disclosed to all the undertakings

(28)

29)
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which could have cast doubt upon the allegations
made in the statement of objections the under-
taking from which it originated would no doubt
have drawn attention to it during the administrative
procedure. No such documents were forthcoming.

The Court of Justice has emphasized on frequent
occasions (see e.g. Judgment of 17 January 1984 in
Joined Cases 43 and 63/82, VBVB and VBBB v.
Commission [1984] ECR 19; Judgment of 3 July
1991 in Case C 62/86, Akzo v. Commission [1991]
ECR 1-3359) that there is no provision requiring
the Commission to divulge the whole contents of
its administrative files to the undertakings. The
rights of defence are fully protected if the under-
takings have had the opportunity to make known
their views on the documents relied upon by the
Commission to support its findings in any subse-
quent decision. To the extent that in a decision the
Commission bases its findings on documents not
disclosed to the parties, that decision may be
annulled. In the present case the Commission has
gone beyond the requirements set by the Court of
Justice and has disclosed to the undertakings not
only the documentation supporting the allegations
made in the statement of objections but has also
provided them with documents (originating from
one or other of them) which were not cited in the
statement of objections but which were considered
to be of possible assistance to the defence. These
documents were relied upon by the undertakings
and full account has been taken of them in this
Decision.

II. LEGAL ASSESSMENT

A. Article 85
1. Article 85 (1)

Article 85 (1) of the EC Treaty prohibits as incom-
patible with the common market all agreements
between undertakings or concerted practices which
may affect trade between Member States and which
have as their object or effect the prevention, restric-
tion or distortion of competition within the
common market, and in particular those which
directly or indirectly fix purchase or selling prices
or any other trading conditions and share markets
or sources of supply.

2. The nature and structure of the agreement

From about the end of 1980 the producers of PVC
supplying the Community have been party to a
complex of collusive schemes, arrangements and
measures which were worked out in the framework
of a system of regular meetings.
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The arrangements involved :

— the setting of target prices,

— the modalities of concerted price initiatives
intended to raise price levels up to the agreed
targets,

— the division of the Western European markets
according to annual volume targets,

— the exchange of detailed information on their
market activities in order to facilitate the coor-
dination of their commercial behaviour.

It is not necessary, in order for a restriction to
constitute an agreement within the meaning of
Article 85, that the parties should consider it legally
binding. Indeed, in a secret cartel where the parties
are well aware of the illegality of their behaviour
they clearly cannot intend their collusive arrange-
ments to have any contractual force. An agreement
within the meaning of Article 85 may exist where
the parties reach a consensus on a plan which
limits or is likely to limit their commercial
freedom by determining the lines of their mutual
action or abstention from action in the market. No
enforcement procedures such as might be foreseen
in case of a civil law contract are required. Nor is it
necessary for such an agreement to be made in
writing.

In the present case, the continuing restrictive arran-
gements of the PVC producers over a period of
years clearly originated in the proposal made in
1980 and constitute its implementation in practice.

The Commission considers that the complex of
schemes and arrangements agreed by the producers
therefore constitutes a single continuing agreement
prohibited by Article 85 (1).

In the context of this overall plan the producers
from time to time planned various price initiatives
and the annual quota system may also have been
revised to take account of changes in the industry.
In relation to one or other aspect of the arrange-
ments a particular producer or group of producers
may from time to time have had resevations or
been dissatisfied about some specific point (e.g.
ICI’s pressing for a quota increase in 1981). The
collusion is however to be considered not so much
as a series of discrete agreements each with diffe-
rent adherents, but as the execution of a broad
continuing agreement with the same participants,

(32)
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the same procedures and the same common object,
namely to establish a mechanism for volume
control and concertation on pricing.

In other words, the agreement to which the
Commission takes objection relates to a continuing
enterprise or partnership between the producers to
prevent, restrict or distort competition in the PVC
market over a period of several years.

The agreement was a continuing one and the fact
that some producers were possibly less frequent
participants in meetings than others, or in the
absence of evidence are not shown to have imple-
mented the price initiatives does not detract from
the common nature of the enterprise in which they
were engaged.

The essence of the present case is the combination
of the producers over a long period towards a
common unlawful end, and each participant must
not only take responsibility for its own direct role
as an individual, but also share responsibility for
the operation of the cartel as a whole.

3. Concerted practices

The Commission thus considers that the operation
of the cartel constituted an agreement within the
meaning of Article 85 (1).

Article 85 (1) refers to both agreements and
concerted practices but cases may arise (particularly
in the case of a complicated and long-running
cartel with numerous adherents) where collusion
presents some of the elements of both forms of
prohibited cooperation.

A concerted practice relates to a form of coopera-
tion between undertakings which, without having
reached a stage where an agreement properly
so-called has been concluded, knowingly substitute
practical cooperation for the risks of competition.

The object of the Treaty in creating a separate
concept of concerted practice is to forestall the
possibility of undertakings evading the application
of Article 85 (1) by colluding in an anti-competitive
manner falling short of a definite agreement by (for
example) informing each other in advance of the
attitude each intends to adopt, so that each may
regulate its commercial conduct in the knowledge
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that its competitors will behave in the same way:
Judgment of the Court of Justice of 14 July 1972
in Imperial Chemical Industries Ltd v. Commis-
sion, Case 48/69 [1972] ECR 619.

In its later Judgment of 16 December 1975 in rela-
tion to the European Sugar Cartel — Suiker Unie
and Others v. Commission, Joined Cases 40 to 48,
50, 54 to 56, 111, 113 and 114/73 [1975] ECR 1663
— the Court of Justice in expanding upon the
above definition of a concerted practice held that
the criteria of coordination and cooperation laid
down by the case-law of the Court, which in no
way requires the working-out of an actual plan,
must be understood in the light of the concept,
inherent in the provisions of the Treaty relating to
competition, that each economic operator must
determine independently the commercial policy
which he intends to adopt in the market. This
requirement of independence does not deprive
undertakings of the right to adapt themselves intel-
ligently to the existing of anticipated conduct of
their competitors but it does strictly preclude any
direct or indirect contact between them, the object
or effect whereof is either to influence the conduct
on the market of an actual or potential competitor
or to disclose to such a competitor the course of
conduct which they themselves have decided to
adopt or contemplate adopting on the market.

Collusive conduct falling short of an agreement
may thus equally fall within the ambit of Article
85.

The Court’s definition of a concerted practice is
particularly apt to cover the involvement of Shell
which cooperated with the cartel without being a
full member, and was able to adapt its own market
behaviour in the light of its contac with the cartel.

The importance of the concept of a concerted prac-
tice does not result so much from the distinction
between it and an agreement as from the distinc-
tion between forms of collusion falling under
Article 85 (1) and mere parallel behaviour with no
element of concertation. Nothing therefore turns in
the present case upon the precise form taken by
the collusive arrangements.

4. The object and effect of the agreement

Article 85 (1) expressly mentions as restrictive of
competition agreements which directly or indi-
rectly fix selling prices or share markets between

(e)

producers ; these are the essential characteristics of
the agreement under consideration in the present
case.

The basic purpose behind the institution of the
system of regular meetings and the continuing
collusion of the producers was to create a perma-
nent mechanism for controlling the tonnage sold
and achieving concerted price increases.

By planning common action on price initiatives
with target prices effective from an agreed date, the
producers aimed to eliminate the risks which
would be involved in any unilateral attempt to
increase prices.

The control of volumes also had as its objective the
creation of artificial market conditions favourable
to price rises and thus inextricably linked to the
price initiatives.

In pursuit of these objectives, the producers were
aiming at the organization of the PVC market on a
basis which substituted an institutionalized and
systematic collusion between producers for the free
operation of competitive forces and amounted to a
cartel.

The Commission is well aware of the circumstances
of the industry, in particular that for a considerable
period the PVC operations of most producers were
loss-making and that often price initiatives were
only planned to keep in line with feedstock price
rises.

Such considerations do not however relieve the
agreement of its anti-competitive object.

If competitive conditions in a particular product
area (e.g. a large number of suppliers) are such that
it is difficult for producers to operate profitably, the
remedy does not lie in collusion by the producers
to raise price levels. In this respect the argument
advanced by Montedison in particular, to the effect
that if any meetings occurred they were prompted
by a desire on the part of the industry to ensure fair
competition (ie. the prevention of unprofitable
price cutting) must be rejected.

The fact that such price cutting may have occurred
cannot in any circumstances justify an infringe-
ment of the Community rules on competition :
Judgment of the Court of Justice of 17 January
1984 in VBVB and VBBB v. Commission, loc cit.
pp. 63-64.



14. 9. 94

37)

(38)

It is not strictly necessary, given the manifestly
anti-competitive object of the agreement, for an
adverse effect upon competition to be demon-
strated.

In view of the non-availability of price instructions
from the majority of producers the Commission
did not attempt to demonstrate that all the produ-
cers applied uniform and simultaneous increases in
list prices during the period covered by this Deci-
sion. Moreover, it remains a matter of speculation
whether in the long term price levels would have
been significantly lower in the absence of collusion.

The Commission does not however accept the
assertion of some producers that their arrangements
were entirely without effect on competition.

In the first place, and quite apart from the success
or otherwise of any concerted price initiative, the
producers put into effect a continuing machinery
for monitoring their individual actions in the
context of a perceived mutual solidarity.

Secondly, the setting by the industry of a European
target price level meant that the free play of market
forces in establishing a competitive price level was
restricted. In normal circumstances, if conditions of
supply and demand favoured a price increase, the
leading producers would test the market with diffe-
rent price levels and the market would eventually
stabilize at the appropriate level.

Where a single target or list price is set, the opera-
tion of this process is restricted or prevented. In the
present case the establishment of a single list or
reference price limited the opportunities of custo-
mers to negotiate. Any discounts or special condi-
tions would still be determined by reference to the
list price.

In the third place, actual price levels rose towards
the target levels on the occasion of many identified
price initiatives. Even if the producers did not
reach the targets in full, many documented
initiaves were still judged successful by producers
either in stopping a trend to lower prices or in
substantially improving prices. It is however appa-
rent from the producers’ internal reports that the
success or otherwise of price initiatives depended to
a considerable extent on factors outside their
control. Given the characteristics of the market it
would be futile to attempt concerted price initi-
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atives unless conditions were favourable to an
increase.

It is unlikely however that if the arrangements were
wholly ineffective, as the producers argue, they
would have continued their regular meetings and
concerted price initiatives for over three years.

Finally, as regards the quota scheme, the details
available to the Commission show that far from
being a proposal that was put forward but never
followed, quota arrangements were indeed put into
practice, were for some time during 1981 rein-
forced by an attempted compensation scheme, and
were still being applied as late as May 1984.

5. Effect upon trade between Member States

The agreement between the PVC producers was
likely to have an appreciable effect upon trade
between Member States.

The collusive agreement in the present case
extended to all Member States and covered virtually
all trade in the Community in this major industrial
product (*). Most producers supply the product
throughout the Community and with imbalances of
supply and demand in the different national
markets there is a considerable intra-Community
trade.

The fixing of target prices must have distorted the
pattern of trade between Member States and effect
on price levels of differences in efficiency between
producers. Arrangements intended to discourage
so-called ‘customer tourism’ — such as a freeze on
customers or turning away inquiries — were clearly
intended to prevent the development of new trade
relationships.

The volume control system from 1980 onwards was
expressly based on company-by-company European
quotas rather than on national quotas. Nevertheless
the very existence of such constraints would
operate to restrict the opportunities open to a
producer. It is also clear from the documentation
found at Solvay that information was exchanged on
the division of each national market by the under-
takings which considered themselves as national or
local producers.

(") The activities of the cartel relating to sales of PVC in non-
Member States are outside the scope of this Decision.
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6. Undertaking identity

Since 1980 the Western European petrochemical
industry — including the PVC sector — has under-
gone substantial restructuring, a process which
received the support of the Commission.

The particular problem in the present case for the
application of EEC competition rules is whether
after this restructuring an undertaking existing
today can be held liable for the involvement in the
cartel of a predecessor.

The subjects of EEC competition rules are under-
takings, a concept which is not identical with that
of legal personality for the purposes of national law.
The term ‘undertaking’ is not defined in the Treaty.
It may refer to any entity engaged in commercial
activities and in the case of a large industrial group
it may be appropriate (according to the circum-
stances) to apply the term to a parent or to a subsi-
diary company or to the economic unit formed by
the parent and subsidiaries together. In a case
where a producer has been subject to reorganiza-
tion or has divested itself of its PVC activity the
essential task is:

(i) to identify the undertaking which committed
the infringement ;

(ii) to determine whether that undertaking in its
essential form is still in existence or whether it
has been liquidated.

The question of undertaking identity is one to be
determined according to Community law and
changes in organization under national company
laws are not decisive.

It is thus irelevant that an undertaking may have
sold its PVC business to another: the purchaser
does not thereby become liable for the participa-
tion of the seller in the cartel. If the undertaking
which committed the infringement continues in
existence it remains responsible in spite of the
transfer.

On the other hand, where the infringing under-
taking itself is absorbed by another producer, its
responsibility may follow it and attach to the new
or merged entity.

It is not necessary that the acquirer be shown to
have carried on or adopted the unlawful conduct as
its own. The determining factor is whether there is
a functional and economic continuity between the

(42)

original infringer and the undertaking into which it
was merged.

Elf Atochem was formed in 1980 as Chloe Chimie
— a joint venture company then owned by ELF,
CFP and Rhéne-Poulenc — and changed its name
to Atochem S.A. on 30 September 1983 when it
absorbed its sister company ATO Chimie and the
major part of the activities of PCUK.

The August 1980 planning document found at ICI
had named as participants both PCUK and ‘the
new French company’, clearly referring to Chloe ;
Chloe had from the start close links with ATO
Chimie and their PVC activities were harmonized
in an economic interest group (GIE) known as
Orgavyl.

Under the express terms of the Chloe-ATO-PCUK
merger in 1983 the legal personality of both Chloe
and ATO Chimie in fact continued under the new
‘Atochem’ denomination, although the main issue
for the purposes of EEC competition law is the
functional and economic continuity of the under-
taking rather than its legal identity.

The change of name to Elf Atochem SA in 1993
has no effect on the present proceedings.

Elf Atochem represents the fusion and the continu-
ation of the economic activities of Chloe and ATO
Chimie which in the PVC sector had already been
linked since 1980 in the form of Orgavyl. Elf
Atochem is therefore clearly responsible for the
participation of these two of its constituent under-
takings in the cartel prior to 1983.

As Elf Atochem is clearly liable for Ato Chimie/
Chloe/Orgavyl the Commission does not propose
for the purposes of assessing the fine on Atochem
to attribute to it liability for PCUK as well.

DSM transferred its PVC activity to LVM (a joint
venture with SAV) at the beginning of 1983 but
itself continues in existence as an undertaking. The
same considerations apply to the other parent, SAV.
The Commission therefore considers that DSM and
SAV each remain responsible for their participation
in the cartel up to the creation of LVM.

After the formation of LVM that undertaking parti-
cipated in the cartel in its own right.

The acquisition by the EMC group (the parent
company of SAV) of the whole of the share capital
of LVM in 1989 has no effect upon the present
proceedings or the designation of LVM as an
addressee of this Decision.
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chemical sector formerly operating as Anic.
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Notwithstanding the various reorganizations there
was a functional and economic continuity between
Anic and Enichem and indeed after the restruc-
turing Enichem continued to participate in the
cartel. Enichem must therefore take the responsibi-
lity for the activity of Anic. The fact that in 1986
Enichem transferred its PVC activity to EVC, a
joint venture with ICI, does not affect the issue of
liability since Enichem itself continues in existence
as an undertaking.

ICI’s liability is similarly not affected by the
transfer of its PVC activity to the EVC joint
venture.

Montedison also remains in existence as an under-
taking and is responsible for its participation in the
cartel until it left the PVC sector in March 1983.

7. The addressees of decisions

Although the concept of an undertaking as the
subject of EC competition rules does not depend
upon company law, for the purposes of enforce-
ment it is always necessary to identify an entity
possessing legal personality. There might be consi-
derable difficulties with regard to collection of a
fine under Article 192 of the Treaty if the Decision
were not addressed to a legal entity. In the case of a
large industrial group it is therefore normal to
address any Decision to the group holding
company or headquarters company, although the
undertaking itself consists of the unit formed by
the parent and all its subsidiaries.

Enichem and Montedison have claimed that the
appropriate addressee of any Decision should be
the company inside the group which is currently
responsible for thermoplastics activities. The
Commission notes however that in both cases the
marketing responsibility for PVC was shared by
other companies of the group : for instance, while
Enichem Anic SpA is responsible for Enichem’s
sales of PVC in Italy, its international marketing
operations are directed by the Zurich-based
company Enichem International SA and in each
Member State PVC sales are undertaken by the
appropriate national subsidiary of Enichem. The
Commission considers it appropriate to address this
Decision to the main holding company at the head
of the Enichem and Montedison groups.

The Royal Dutch/Shell group presents particular
problems consisting as it does of a large number of
companies in which the two group holding com-
panies Royal Dutch and Shell hold 60 % and 40 %
interests respectively. There is no single group
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headquarters company to which it might be appro-
priate to address a Decision. Shell International
Chemical Company Ltd (SICC) is a service
company responsible for the coordination and stra-
tegic planning of the Royal Dutch/Shell group’s
thermoplastic activities and although the various
operating companies in the chemical sector appa-
rently have a large degree of management auto-
nomy, SICC represents the centre of Shell’s
chemical operations. In the present case it was
SICC which was in contact with the cartel and
attended the meetings jn 1983. By reason of its
overall responsibility for the planning and coordi-
nation of the activities of the Shell group in ther-
moplastics Shell International Chemical Company
Ltd is considered by the Commission to be the
appropriate addressee of this Decision.

8. Council Regulation (EEC) No 2988/74(")

Several producers have claimed that the Commis-
sion is precluded by Regulation (EEC) No 2988/74
from imposing fines on them in relation to any
involvement in the alleged cartel before January
1982, that is, five years before the investigations
which were carried out in January 1987.

Under that Regulation the imposition of fines is in
the first place subject to a limitation period of five
years although this can be extended. Time runs
from the date of the infringement, and in the case
of a continuing or repeated infringement, from the
date the infringement ceases. The limitation period
may be interrupted by any action taken by the
Commission to investigate any party to the
suspected infringement. Each action by the
Commission starts time running afresh.

The arguments of these undertakings overlook the
express provisions of the Regulation. They fail to
appreciate that the first actions taken by the
Commission to investigate the suspected cartel on
21 November 1983 interrupted the limitation
period for all participants in the suspected infringe-
ment, not just the particular producers visited at
the time.

The result is that only undertakings which had
ceased to participate in any infringement before
November 1978 could possibly benefit from the
Regulation. Since the infringement alleged only
commenced in 1980, the undertakings cannot
invoke limitation in this case.

() OJ No L 319, 29. 11. 1974, p. 1. For the application of Regu-
lation (EEC) No 2988/74 to the period during which pro-
ceedings in respect of this infringement were pending before
the Court of Justice, see recitals 55 to 59.
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9. Duration of the infringement

Although collusive arrangements in PVC may
already have existed before the 1980 proposal for a
new cartel structure, the Commission will proceed
on the basis that the present infringement
commenced in about August 1980.

That was the date of the ICI proposals and it is
apparent that the new system of meetings began
about that time.

It is not however possible to establish with
certainty the date on which each individual
producer began to attend meetings. Most of them
— against the weight of the documentary evidence
— deny all participation in or knowledge of
meetings. The 1980 document however implicates
all the producers except Hoechst, Montedison,
Norsk Hydro and Shell (and of course LVM) in the
formation of the original plan. The likely dates
when these producers adhered to the plan can
however be ascertained from other documents.
Thus Hoechst is already identified in the Solvay
documents as a participant in the exchange of
information on market shares in Germany in 1980.
Similarly, Montedison is implicated from the
beginning in the documentation relating to Italy.
Shell claims not to have attended meetings before
1983 but its own documents show that it knew of
and supported price initiatives during 1982 and it
admits contacts with Solvay from January 1982.
The Commission accepts that its participation in
the cartel was limited and probably began later
than the others, and indeed it was the only
producer said by ICI to be outside the compensa-
tion arrangement in May-June 1981.

LVM’s participation in the scheme dates from the
time it took over the PVC interests of its two
parent companies, DSM and SAYV, in April 1983.

Some of the producers had left the PVC sector
before the Commission began its investigations :
Montedison had transferred its operations to
Enichem at the beginning of 1983 and both DSM
and SAV were no longer directly involved after
transferring their PYC business to LVM.

In the absence of information from the producers,
it is not even possible to establish whether or not
the collusion — in some form or other — has ever
ended.

Clearly the cartel continued after the Commission
carried out its first investigations into the PVC
sector in late 1983.

The document found at Atochem shows that moni-
toring of sales quotas was being operated and infor-
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mation exchanged as late as May 1984. All the PVC
producers active in the sector at the relevant time
are identified in relation to this scheme. Only for
Shell and ICI are there indications that they had
ceased to take an active part in the arrangements,
and even their involvement in volume quotas
probably continued to have effect for the whole of
1984,

The phenomenon of initiatives involving several
producers simultaneously attempting to raise price
levels to a particular level was still being reported
in the trade press at the time of the investigation in
1987. Although there is no concrete evidence of
cartel meetings, it is likely that such initiatives were
the manifestation of a continuing mutual solidarity
between producers and are not a spontaneous
occurence.

The Commission will however make a distinction
between duration for the purposes of assessing fines
under Article 15 (2) of Regulation No 17 and for
the purposes of a termination order under Article
3: see recital 54.

B. Remedies
1. Article 3 of Regulation No 17

Where the Commission finds that there is an
infringement of Article 85, it may require the
undertakings concerned to bring such infringement
to an end in accordance with Article 3 of Regula-
tion No 17.

The undertakings have all denied that any infringe-
ment of Article 85 occurred. Most have continued
to dispute — against the weight of the evidence —
that the regular meetings even touched on matters
affecting competition. Others deny any knowledge
of meetings. While a few undertakings have
informed the Commission that steps have been
taken to ensure that their representatives avoid
suspect contacts with competitors, it is not known
whether meetings or at least some communication
between firms on prices and volumes have in fact
ever ceased.

It is therefore necessary to include in any decision
a formal requirement that those undertakings still
active in the PVC sector terminate the infringe-
ment and refrain in the future from any collusive
arrangements having a similar object or effect.

2. Article 15 (2) of Regulation No 17

Under Article 15 (2) of Regulation No 17, the
Commission may by Decision impose on underta-
kings fines of from ECU 1 000 to ECU 1 million
or a sum in excess thereof but not exceeding 10 %
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of the turnover in the preceding business year 3of .

each of the undertakings participating in the
infringement where, either intentionally or negli-
gently, they infringe Article 85 (1). In fixing the
amount of the fine, regard is to be had to both the
gravity and to the duration of the infringement.

The undertakings to which this Decision is
addressed deliberately infringed Article 85. They
deliberately set up and operated a secret and insti-
tutionalized system of regular meetings to fix prices
and volume targets in an important industrial
product. Several of the undertakings concerned —
BASF, Hoechst and ICI — had already been the
subject of fines imposed by the Commission for
collusion in the chemicals industry (Dyestuffs —
Commission Decision 69/243/EEC (')).

The Commission also takes account of the
evidence that most of the undertakings to which
this Decision is addressed continued to be involved
in collusive arrangements until at least six months
after the Commission had begun its investigation
in November 1983. Only Shell and ICI seem to
have distanced themselves from the cartel at this
time.

In fixing the general order of fines to be imposed
the Commission has also taken into account the
following considerations :

— collusion on pricing and market-sharing are by

their very nature serious restrictions of competi-
tion,

— PVC is a major industrial product with sales of
over ECU 3 000 million annually in Western
Europe,

— the undertakings participating in the infringe-
ment accounted for virtually the whole of this
market,

— the collusion was institutionalized in a system
of regular cartel meetings which set out to orga-
nize in detail the market for PVC.

It is, however, accepted in mitigation of fines that
over a large part of the period covered by this Deci-
sion the undertakings concerned reported substan-
tial losses in the PVC sector.

The Commission also takes into account the fact
that the majority of the undertakings have already

() OJ No L 195, 7. 8. 1969, p. 11.
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been the subject of substantial fines for their parti-
cipation in another cartel in the thermoplastics
sector (polypropylene) during much the same
period as that covered by this Decision.

In assessing the fines to be imposed on individual
undertakings, the Commission has considered the
degree of involvement of each one and taken into
consideration the role (so far as can be ascertained)
played by each in the collusive arrangements and
their respective importance in the PVC market.

Although some indications point to ICI and Solvay
playing the role of prime movers in the cartel, the
Commission cannot, in the present case, identify
with certainty any ringleaders who should bear the
major responsibility for the infringement.

No substantial distinction be made between the
producers attending meetings on the basis of the
perception by themselves or by others of their
degree of individual commitment to the arrange-
ments. Individual interests may have diverged from
time to time but all the producers attending the
meetings were involved in a common venture.

As indicated above, the Commission does however
draw a distinction between the full members of the
cartel and Shell which operated on the periphery.
In Shell’s case it is reasonable to impose a fine of a
significantly lower order than those appropriate for
most of the other producers.

The absence of detailed information as to the parti-
cipation of producers in meetings has made it
impossible to determine the precise date on which
(with the exception of those producers leaving the
PVC sector) their involvement in the infringement
ceased, if indeed it ever did.

Account will be taken of the indications that the
involvement of Shell probably began at a later date
than that of the other producers. Montedison was
involved from the start but left the sector at the
beginning of 1983. As for DSM and SAYV, their role
in the cartel was taken over by LVM when it was
formed by them as a joint venture in mid-1983.

Similarly the Commission will assess fines on ICI
and Shell on the basis that their active participation
in meetings and other contacts probably ceased in
October 1983.

For the remaining producers named in the docu-
ment found at Elf Atochem the Commission will
assess fines on the basis that their participation in
the cartel continued until at least May 1984.
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C. Proceedings before the Court of Justice

On 21 December 1988 the Commission adopted
Decision 89/190/EEC () pursuant to Article 85 of
the Treaty finding that an infringement had been
committed by 14 undertakings and imposing fines
on the addressees of this Decision as well as on
Solvay and Norsk Hydro. The Decision was noti-
fied to the undertakings in February 1989.

All the addressees of that Decision, with the excep-
tion of Solvay, applied to the Court of Justice for
the annulment of the Decision. On 15 November
1989 the Court transferred their applications to the
Court of First Instance.

Norsk Hydro’s application for annulment was
dismissed as inadmissible by the Court of First
Instance on 19 June 1990 as it had been filed out
of time.

By its judgment of 27 February in 1992 in Case
BASF and Others v. Commission (Joined Cases T
— 79/89, 84/89, 85/89, 86/89, 89/91, 91/89, 92/89,
94/89, 96/89, 98/89, 102/89 and 104/89 — [1992]
ECR 1I-315), the Court of First Instance declared
Decision 89/190/EEC non-existent.

The Commission appealed against that judgment
— Case C-137/92P. On 15 June 1994 the Court of
Justice set aside the judgment of the Court of First
Instance and annulled the Decision of the
Commission, the latter on the ground that the
Commission had not complied with Article 12 of
its then Rules of Procedure which required the
Decision to be authenticated in the authentic
language versions by the signatures of the President
and the Secretary-General (referred to as the
‘Executive Secretary’).

Under Regulation (EEC) No 2988/74 (see recital
47) where the limitation period for the imposition
of fines is interrupted by any action of the
Commission for the purpose of the preliminary
investigation or of the proceedings, time will start
running afresh after each action. However, the
imposition of a fine will be definitively time-barred
on the day on which a period equal to twice the
limitation period has elapsed without the Commis-
sion having imposed a fine (i.e. 10 years from the
date the infringement ceased). This period shall be
extended by the term during which the decision of
the Commission is the subject of proceedings
pending before the Court of Justice (including the
Court of First Instance). That provision enables the

() OJ No L 74, 17. 3. 1989, p. 1.
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Commission to re-adopt a decision where (as is the
present case) it was annulled by the Court on
procedural grounds (see Fourth Competition
Report, p. 33).

Article 2 (1) of the Regulation identifies certain
actions of the Commission which will interrupt the
running of the prescription period against all the
participants in the infringement, including (a)
written requests for information or a Commission
decision requiring the requested information, (b)
authorizations to investigate or a decision ordering
an investigation, (c) the commencement of pro-
ceedings, and (d) notification of a statement of
objections. The list is not exhaustive and a fortiors
the adoption by the Commission of its decision
under Article 85 on 21 December 1988 (i.e. well
within five years of the earliest date on which most
of the undertakings can be taken to have ceased to
participate in the cartel) must also be considered as
an action which interrupted prescription. It is not
however even necessary to adopt this interpretation
of the Regulation, since even if the notification of
the statement of objections (expressly mentioned in
Article 2 (1) (d)) on or about 5 April 1988 is taken
as the last action which qualifies under Article 2 to
interrupt the running of time, the Commission
would, as against almost all the addressees, have
until April 1993, plus the period (five years and two
months) during which proceedings were pending
before the Court of Justice, to re-adopt a decision,
i.e. until June 1998.

In the case of Montedison, which left the sector
(and thus the cartel) at the beginning of 1983, and
possibly of DSM and SAV which were replaced in
the cartel by their joint venture LVM in mid-1983,
the statement of objections was notified just after
five years had elapsed since its last proven involve-
ment. It would not therefore (at least as against
Montedison) make time run afresh. However under
Article 2 (1) (a) of Regulation (EEC) No 2988/74, a
written request for information or a decision re-
quiring that information expressly interrupts the
running of the limitation period. A decision
pursuant to Article 11 (5) of-Regulation No 17 was
in fact notified to Montedison itself on 20
November 1987 and started time running afresh.
The additional five-year period set off by that deci-
sion expired at the end of November 1992 but with
the addition of the time during which the procee-
dings were pending before the Court, the ultimate
date for re-adopting a decision imposing fines
against Montedison (and possibly DSM and SAYV if
the statement of objections does not qualify to stop
time running as regards them) is January 1998.
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(59) Since Solvay did not make an application to the
Court of Justice for the annulment of the decision,
and Norsk Hydro’s application was declared inad-
missible, Decision 89/190/EEC remains valid as
against them. It is not therefore necessary for this
Decision to re-impose fines on those undertakings
as the fines originally imposed are payable.
However it is appropriate for the purposes of defi-
ning the infringement with which this Decision is
concerned to name Solvay and Norsk Hydro as
participants therein. As against them Article 1 of
the operative part of this Decision is therefore only
descriptive in nature, and since they are already the
subject of a valid termination order pursuant to
Article 3 (1) of Regulation No 17, it is also un-
necessary for Article 2 of this Decision to apply to
them. This Decision is therefore not addressed to
Solvay or Norsk Hydro,

HAS ADOPTED THIS DECISION :

Article 1

BASF AG, DSM NV, Elf Atochem SA, Enichem SpA,
Hoechst AG, Huels AG, Imperial Chemical Industries
plc, Limburgse Vinyl Maatschappij NV, Montedison SpA,
Société Artésienne de Vinyl SA, Shell International
Chemical Co., Ltd, and Wacker Chemie GmbH infringed
Article 85 of the EC Treaty (together with Norsk Hydro
AS and Solvay & Cie) by participating for the periods
identified in this Decision in an agreement and/or
concerted practice originating in about August 1980 by
which the producers supplying PVC in the Community
took part in regular meetings in order to fix target prices
and target quotas, plan concerted initiatives to raise price
levels and monitor the operation of the said collusive
arrangements.

Article 2

The undertakings named in Article 1 which are still
involved in the PVC sector in the Community (apart from
Norsk Hydro and Solvay which are already the subject of
a valid termination order) shall forthwith bring the said
infringement to an end (if they have not already done so)
and shall henceforth refrain in relation to their PVC
operations from any agreement or concerted practice
which may have the same or similar object or effect,
including any exchange of information of the kind
normally covered by business secrecy by which the parti-
cipants are directly or indirectly informed of the output,
deliveries, stock levels, selling prices, costs or investment
plans of other individual producers, or by which they
might be able to monitor adherence to any express or
tacit agreement or to any concerted practice covering
price or market-sharing inside the Community. Any
scheme for the exchange of general information to which

the producers subscribe concerning the PYC sector shall
be so conducted as to exclude any information from
which the behaviour of individual producers can be
indentified, and in particular the undertakings shall
refrain from exchanging between themselves any addi-
tional information of competitive significance not covered
by such a system.

Article 3-

The following fines are hereby imposed on the under-
takings named herein in respect of the infringement
found in Article 1:

(i) Basf AG: a fine of ECU 1 500 000 ;

(i) DSM NV : a fine of ECU 600 000;

(iii) Elf Atochem SA: a fine of ECU 3 200 000;

(iv) Enichem SpA: a fine of ECU 2 500 000 ;

(v) Hoechst AG: a fine of ECU 1 500000 ;

(vi) Huels AG: a fine of ECU 2 200 000 ;

(vii) Imperial Chemical Industries plc: a fine of ECU
2 500 000 ;

(viii) Limburgse Vinyl Maatschappij N.V.: a fine of ECU
750 000 ;

(ix) Montedison SpA: a fine of ECU 1750 000 ;
(x) Société Artésienne de Vinyl S.A.: a fine of ECU
400 000 ;

(xi) Shell International Chemical Company Ltd: a fine
of ECU 850000 ;

(xii) Wacker Chemie GmbH : a fine of ECU 1 500 000.

Article 4

The fines imposed under Article 3 shall be paid in ECU
within three months of the date of notification of this
Decision to the following bank account of the Commis-
sion of the European Communities :

310-0933000-34,

Banque Bruxelles Lambert,
Agence Européenne,
Rond Point Schuman 5,
B-1040 Bruxelles.

On expiry of that period, interest shall automatically be
payable at the rate charged by the European Monetary
Institute on its ecu operations on the first working day of
the month in which this Decision was adopted, plus 3,5
percentage points, i.e. 9,25 %.

Article 5

This Decision is addressed to:

— BASF AG, Karl-Bosch-Strasse 39, D-67063 Ludwigs-
hafen,

— DSM NV, Het Overloon 1, NL-6411 TE Heerlen,

— EIf Atochem SA, 10 La Défense, Puteaux, Cedex 42,
F-92091 Paris La Défense,
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— Enichem SpA, Piazza della Repubblica 16, 1-20124
Milano,

— Hoechst AG, Briiningstrasse 64, D-65929 Frankfurt
am Main,

— Huels AG, Paul Baumann Strasse, D-45772 Marl 1,

— Imperial Chemical Industries plc, 9 Milbank, London
SWI1P 3JF Great Britain,

— Limburgse Vinyl Maatschappij NV, Square de Meeus
1, B-1040 Bruxelles,

— Montedison SpA, Via Degli Ariani 1, 1-48100
Ravenna,

— Société Artésienne de Vinyl SA, 62 rue Jeanne d’Arc,
F-75013 Paris,

— Shell International Chemical Company Ltd, Shell
Centre, London SE1 7PG Great Britain,

— Wacker Chemie GmbH, Hans Seidelplatz 4, D-81737
Miinchen.

This Decision is enforceable pursuant to Article 192 of
the EC Treaty.

Done at Brussels, 27 July 1994.

For the Commission
Karel VAN MIERT

Member of the Commission
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ANNEX

TABLE 1

PVC : identified price initiatives

Date Prevailing price

1 November 1980 1,00

1 January 1981 1,50

1 April 1981 1,40

1 June 1981 1,40

1 September 1981 1,65

1 January 1982 1,30

1 May 1982 1,00

1 June 1982 1,35

1 September 1982 1,35

1 January 1983 1,40—1,50

1 April 1983 1,25—1,35

1 May 1983 1,50

1 September 1983 165

1 November 1983 ’

1 January 1984 1,70

1 April 1984 1,85—1,90

1 October 1984 1,55—1,60
TABLE 2

1.8
1,6
1,4

1,2

ITarget price

PVC: general purpose pipe grade

No L 239/35

(DM/kg)

Target price

1,50
1,75
1,55
1,65
1,80
1,60

1,35
1,50

1,50
1,60

1,60 (min. 1,50)
1,75 (min. 1,65)

1,80
1,90

1,90—2,00
2,00
1,70

Market prices/targets January 1981 to December 1984
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| 1981

I 1982 |

Source : Technon ; producers’ documents.

| 1984 |

—— Price spread
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