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(Notices)

NOTICES FROM EUROPEAN UNION INSTITUTIONS, BODIES, OFFICES AND
AGENCIES

COUNCIL

2010 joint progress report of the Council and the Commission on the implementation of the
‘Education and Training 2010 work programme’ ()

(2010/C 117/01)

1. INTRODUCTION

Education and training are central to the Lisbon agenda for
growth and jobs and a key element for its follow-up with the
2020 perspective. Creating a well-functioning ‘knowledge
triangle’ of education, research and innovation and helping all
citizens to be better skilled are crucial for growth and jobs, as
well as for equity and social inclusion. The economic downturn
puts these long-term challenges even more into the spotlight.
Public and private budgets are under strong pressure, existing
jobs are disappearing, and new ones often require different and
higher level skills. Education and training systems should
therefore become much more open and relevant to the needs
of citizens, and to those of the labour market and society at
large.

Policy cooperation at European level in the areas of education
and training has, since 2002 (), provided valuable support to
countries’ educational reforms and has contributed to learner
and practitioner mobility across Europe. Building on this
approach, and fully respecting Member States’ responsibility
for their education systems, the Council endorsed a Strategic
Framework for European Cooperation in Education and
Training (ET 2020) in May 2009 (}).

This fourth joint report focuses on progress towards agreed
education and training objectives during the period 2007-
2009. It is based on a detailed assessment of national reports
and performance against a set of indicators and reference levels

(") Supported by two Commission staff working documents: 15897/09
ADD 1 (analysis of implementation at the European and national
levels) and 16646/09 ADD 1 (Indicators and benchmarks 2009).

() O] C 142, 14.6.2002, p. 1.

() O] C 119, 28.5.2009, p. 2.

of European average performance (benchmarks) (#). The main
focus is on the implementation of the 2006 Recommendation
on Key Competences (°). But it also provides an overview on the
development of national lifelong learning strategies, and of
reforms undertaken to make vocational education and training
(VET) more attractive and relevant to labour market needs, and
to modernise higher education.

The report also takes account of newly identified challenges,
notably those related to the New Skills for New Jobs’
initiative (). While Member States did not explicitly focus
reports on how education and training should respond to the
economic downturn, the issues they addressed — notably the
progress in implementing a competence based approach, and
the modernisation of VET and higher education — are key to
Europe’s successful emergence from this crisis.

The following trends and challenges emerge:

1. There has been a general improvement in education and
training performance in the EU. However, the majority of
the benchmarks set for 2010 will not be reached in time,
while in the case of the vital benchmark on literacy
performance is in fact deteriorating. Attaining these
benchmarks will require more effective national initiatives.
The economic downturn, combined with the demographic
challenge, serves to underline the urgency of reforming while
continuing to invest in education and training systems to
meet core economic and social challenges.

(4 SEC(2009) 1598 and SEC(2009) 1616.
() O] L 394, 30.12.2006, p. 10.
() COM(2008) 868.
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2. A large number of countries are introducing reforms that
explicitly use the Key Competences framework as a reference
point. Good progress has been made in adapting school
curricula. But there is still much to be done to support
teachers’ competence development, to update assessment
methods, and to introduce new ways of organising
learning in an innovative school environment. There is a
major challenge to ensure that all learners benefit from inno-
vative methodologies, including the disadvantaged and those
in VET and adult learning.

3. Implementing lifelong learning through formal, non-formal
and informal learning, and increasing mobility, remain a
challenge. Education and training, including universities,
should become more open and relevant to the needs of
the labour market and society at large. Particular attention
should be given to establishing partnerships between the
worlds of education and training, and of work.

2. KEY COMPETENCES

The European Framework for Key Competences for Lifelong
Learning () identifies and defines eight key competences
necessary for personal fulfilment, active citizenship, social
inclusion and employability in a knowledge society:

1. communication in the mother tongue;

2. communication in foreign languages;

3. mathematical competence and basic competences in
science and technology;

4. digital competence;

5. learning to learn;

6. social and civic competences;

7. sense of initiative and entrepreneurship;

8. cultural awareness and expression.

Initial education and training should support the devel-
opment of these key competences to a level that equips all
young people — including the disadvantaged — for further
learning and working life. Adult education and training
should give real opportunities to all adults to develop and
update their key competences throughout life.

() See footnote 5.

2.1. Progress in curricular reforms

There is a clear trend across the EU towards competence-based
teaching and learning, and a learning outcomes approach. The
European Framework of Key Competences has contributed
considerably to this. In some countries, it has been key in
policy reform.

Significant progress has been achieved particularly in school
curricula. Traditional subject areas such as mother tongue,
foreign languages or mathematics and science are being
treated in a more cross-curricular way, with more emphasis
on developing skills and positive attitudes alongside knowledge,
and with more ‘real-life’ applications. The transversal key
competences are becoming more prominent and more explicit
in curricula. In the wake of what was seen as poor performance
by many Member States in the 2006 PISA survey, several
countries have created strategies or action plans to raise basic
skills levels, particularly in reading, maths and science.

2.2. Further development needed of the learning
organisation in schools

While curricular change is generally under way, it is not enough
on its own. The competence-based approach involves the skills
and attitudes to apply knowledge appropriately, and the devel-
opment of positive attitudes towards further learning, critical
thinking and creativity. This represents a real challenge for the
organisation of learning and depends crucially on the capacities
of teachers and school leaders. It also requires that schools
should be more explicitly responsible for preparing pupils for
further learning as a core part of their mission.

2.2.1. Practical application of transversal key competences

There is a great deal of activity to equip schools with new
technology and to ensure basic ICT skills as part of digital
competence. However, young people increasingly learn ICT
skills informally, and aspects such as critical thinking in the
use of new technologies and media, risk awareness, and
ethical and legal considerations have received less attention.
As ICT use becomes more pervasive in people’s lives, these
issues should be explicitly addressed in teaching and learning.
The potential of new technologies for enhancing innovation and
creativity, new partnerships and for personalising learning needs
to be better exploited.

Learning to learn competences are also present in many
curricula, but schools and teachers require more support to
embed them systematically in teaching and learning processes
and to promote the learning ethos across the whole school.
Innovative methods such as personal learning plans and
inquiry-based learning can be especially useful for those
whose previous experiences in school have been unsuccessful
or negative.
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Similarly, the challenge when seeking to impart social and civic
competences, a sense of initiative and of entrepreneurship and
cultural awareness is to go beyond the knowledge component.
Students need more opportunities to take initiatives and learn in
schools which are open to the worlds of work, voluntary action,
sport and culture. These competences are essential in order to
develop capacities for innovation and to offer routes for the
integration of students with migrant and/or disadvantaged back-
grounds. Opening schools to outreach activities with employers,
youth groups, cultural actors, and civil society is important in
this context.

There is an increasing number of examples of promoting entre-
preneurship through partnerships with enterprises or the devel-
opment of student-run mini-businesses. Exchanges show that
they need to be complemented by action to foster initiative-
taking, creativity and innovation in schools.

2.2.2. Education of teachers and school leaders

The quality of teaching and of school leadership are the most
important ~ within-school ~ factors  explaining  students’
performance.

There are indications that, in some countries, initial teacher
education prepares teachers to use the key competences
approach. However, the majority of teachers are those already
in service. National reports and policy exchanges show little
evidence of systematic efforts to update their competences
accordingly.

According to the TALIS survey (%), teachers have few
incentives to improve their teaching and most common
types of professional development activity available to
them are not the most effective. The majority of teachers
would like more professional development (particularly on
special learning needs, ICT skills, and student behaviour).

Professional development for school leaders is vital because they
are responsible for creating an environment in which pupils and
teachers benefit from schools as learning communities.
However, only few countries have obligatory in-service
training for school leaders.

() OECD 2009.

2.2.3. Developing assessment and evaluation

There is growing evidence of the power of assessment to
contribute to effective learning and to improve motivation.

Minimum standards and centralised assessments are now used
in most countries to assess the acquisition of key competences
on a comparable basis, at least in general education.

However, most current assessment methods have a strong
emphasis on knowledge and recall and do not sufficiently
capture the crucial skills and attitudes dimension of key
competences. Also the assessment of transversal key
competences and assessment in the context of cross-curricular
work appear particularly challenging. The experience of those
countries using complementary methodologies such as peer
assessment, portfolios, individual learning andfor school
assessment plans, and project-based assessment should be
further examined and built upon.

2.3. More action required on

disadvantaged

literacy and the

A good level of literacy is the basis for the acquisition of key
competences and for lifelong learning and thus needs to be
ensured from the earliest age. Therefore a continuing major
source of concern is the deteriorating performance in reading
skills compared to the 2010 EU benchmark. Inadequate literacy
levels, particularly among boys and migrants, are a serious
obstacle to their prospects for jobs and well-being. While
most countries have special measures in place to support the
acquisition of literacy, it is clear that more effective national
action is required.

While the EU benchmark for 2010 is to reduce by 20 % the
percentage of low-achieving 15-year olds in reading literacy,
this share has actually increased from 21,3 % in 2000 to
24,1 % in 2006 (°). The performance of pupils with a
migrant background in reading, mathematics and science is
lower than that of native pupils (PISA data).

A more personalised approach to learning by disadvantaged
pupils is a clear trend. This is often accompanied by targeted
action to support those with literacy problems (including
migrants) and with special educational needs, or those at risk
of dropping out. But national reports appear to suggest that
progress is slow, and combating disadvantage remains a major
challenge. There is a clear divide between countries that pursue
the inclusive teaching of pupils with special needs and those
that pursue segregated teaching: the percentage of pupils with
special needs taught in segregated settings compared to the
overall student number in compulsory education ranges
between 0,01 % and 5,1 % (EU average: 2,1 %).

(°) The results of the 2009 PISA study will become available in
December 2010.
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Programmes targeting the early acquisition of basic skills,
especially literacy and numeracy, are emerging as a strategy in
most countries. In some cases they are complemented by
systematic early identification of learning problems and
subsequent support to avoid pupils falling behind or by
programmes aimed at raising interest in areas such as foreign
languages or mathematics and science.

While specific measures to address the needs of disadvantaged
groups are common, some countries have created overarching
legislative frameworks for both mainstream learners and specific
target groups, including rights-based legislation.

2.4. Need to enhance key competences in VET and Adult
Learning

VET has traditionally focused more on competences than
general education. However, the full range of key competences,
as defined in the European framework, is less systematically
addressed by most countries’ VET systems than it is by
general education. In particular, communication in foreign
languages and the full range of transversal key competences,
which are increasingly important in view of evolving labour
market and societal needs, should be given more attention.
The challenge relates to curricula, teaching and learning
methods as well as to the education of VET teachers and
trainers.

Most countries highlight the importance of an efficient adult
learning system. The aim is to provide adults with better labour
market skills, social integration and preparation for active
ageing.

Some progress has been made in increasing adult partici-
pation in education and training, but not enough to reach
the 2010 benchmark of 12,5%. In 2008, 9,5% of
Europeans aged 25-64 participated in the four weeks prior
to the survey, with high skilled adults being five times more
likely to participate than the low-skilled.

77 million Europeans aged 25-64 (close to 30 %) still have at
most lower secondary education.

Measures to support the provision of key competences to adults
include new and revised legislation, improved delivery and
governance, as well as specific funding measures. In line with
the Adult Learning Action Plan (1), attention is being paid to
literacy, languages and digital competence particularly among
low-skilled and/or unemployed adults and immigrants. ‘Second
chance’ programmes for gaining secondary school qualifications
are common. Literacy and numeracy are also sometimes part of
vocationally-oriented courses. Combining such measures with
guidance and the recognition of formal as well as non-formal
and informal learning is seen as key to success.

(19 COM(2007) 558 and OJ C 140, 6.6.2008, p. 10.

However, for adult learning it is also important that provision
covers the full range of key competences, rather than concen-
trating on individual competences such as literacy or specific
vocational skills. And it should cater for adults with all levels of
qualifications, including the low-skilled, adults with special
education needs and elderly people. The competences of adult
education staff should be upgraded accordingly.

3. LIFELONG LEARNING STRATEGIES AND INSTRUMENTS

3.1. Lifelong learning an established concept

All EU countries recognise lifelong learning ‘from cradle to
grave’ as a key factor for growth, jobs and social inclusion.
An important aspect in this is the level of participation of 4
to 64 year olds in education and training, which is increasing in
almost all EU countries (1!).

Explicit lifelong learning strategies have been adopted by the
majority of countries. Particular efforts have been made to
develop instruments supporting flexible learning pathways
between different parts of education and training systems.

The implementation of the European Qualifications Framework
(EQF) is entering a crucial phase. Most countries are making
significant progress in developing national qualifications
frameworks covering all levels and types of education and
training, and in referencing their frameworks to the EQF by
2010. This is linked to a broader use of learning outcomes to
define and describe qualifications and of the validation of non-
formal and informal learning.

Measures have also been taken to further develop lifelong
guidance systems, particularly for adults. The different
guidance systems, however, still need to be better coordinated
also to help young people complete their education and training
and make the transition to the labour market.

3.2. Implementation remains a challenge

The implementation and further development of lifelong
learning strategies remains a critical challenge. Strategies are
coherent and comprehensive only in a number of cases and
some still focus on specific sectors or target groups rather
than the full life-cycle. To be effective, strategies need to
cover sufficiently long time periods, provide opportunities at
all age levels and be subject to revision and further devel-
opment. To enhance their relevance and impact, and to
motivate individuals to participate in learning, a greater
involvement of stakeholders and better cooperation with
policy sectors beyond education and training is needed. A key

(") See SEC(2009) 1616, chapter 1, chart 1.2.
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issue in the current economic crisis is the lack of adequate
mechanisms to deploy constrained resources strategically,
including to take account of new and emerging skill needs.

4. VOCATIONAL EDUCATION AND TRAINING

4.1. Attractiveness and quality are addressed

The core aim of the Copenhagen process — to improve the
attractiveness and quality of VET systems — is being addressed,
notably through the implementation of quality assurance
systems in line with the recently adopted European Quality
Assurance Reference Framework in VET ('?). This is a priority
for most EU countries. A particular focus is being placed on the
professionalisation of VET teachers and trainers. Countries are
increasingly using modularisation to make VET provision more
flexible and responsive to the needs of learners and businesses.

4.2. VET provision needs to be more relevant

As set out in the ‘New Skills for New Jobs' initiative, major
challenges remain. The mismatches between skills levels and
job requirements are likely to grow until 2020 if VET
systems cannot respond more rapidly and flexibly to the
expected increase in qualification and skills needs.

To improve VET relevance to labour market needs, work-based
training is increasingly complementing school-based training. A
number of countries without a strong tradition in these areas
are establishing new apprenticeship schemes and developing
cooperation with social partners for the planning and
updating of VET provision. However, even closer relations
with the world of business and a further expansion of work-
based learning are crucial if VET systems are to adapt to the
evolving needs of the labour market. More efforts are also
required to develop effective tools for the anticipation of skill
needs.

While increasing attention is being paid to opening up
pathways from VET to higher education, faster progress is
needed. Learners enrolled in VET still need more attractive
qualification perspectives and mobility opportunities, and
better support through guidance and language teaching.

5. MODERNISING HIGHER EDUCATION

5.1. Some progress on improving access and the
diversification of funding

There is growing political awareness that enabling non-tradi-
tional learners to access higher education is central to the

() O] C 155, 8.7.2009, p. 1.

achievement of lifelong learning. Most countries have taken
measures to increase the participation of students with a
lower socio-economic status, including financial incentives.

24 % of the adult population in Europe (25-64 years old)
have high (i.e. tertiary level) educational attainment, which is
far behind both the US and Japan with 40 %.

Diversification of income streams in higher education insti-
tutions is increasing, with tuition fees the dominant source.
Performance-based contracts and competition between higher
education institutions, including for public funding, are also
an increasing feature.

5.2. Investment and delivery of lifelong learning remain
challenges

Increasing investment from both public and private resources
remains a challenge particularly during an economic crisis. The
initiatives of some EU countries in increasing and targeting
resources towards higher education investment are welcome;
further diversification should be pursued to lever-in additional
funding. Investment should also be made more efficient through
the reinforcement of quality assurance mechanisms supported
by enhanced cooperation, as foreseen in the ‘ET 2020’ Strategic
Framework.

Structural and cultural inflexibilities continue to represent the
most significant barriers to strengthening the role of higher
education in continuing professional or personal development
for those already in the workforce. Higher education institutions
should receive incentives to develop more flexible curricula and
attendance modes and to expand the validation of prior
learning. Higher education should be firmly embedded in the
development of overarching national qualifications frameworks.

Enhanced university autonomy and improved governance and
accountability of institutions are crucial to enable them to open
up to all learners, in particular non-traditional learners, and to
diversify income. University-business partnerships (1*) can create
appropriate conditions for a higher share of private sector
funding from enterprises and — in line with the ‘New Skills
for New Jobs' initiative — help universities in developing

(3) COM(2009) 158.
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curricula and qualifications which are more relevant to the
competences needed for the labour market and by students (14).

6. THE WAY FORWARD

6.1. Boosting EU cooperation — implementing the new
strategic framework

This 2010 Joint Report registers progress in a number of
important areas and shows how European cooperation has
contributed to national reform (*°). But it also identifies
critical challenges, particularly relating to the full implemen-
tation of the Key Competences framework and to improving
the openness and relevance of education and training, which
need further policy action both at the European and national
levels.

The ET 2020 Strategic Framework provides a means to address
these challenges. Their follow-up should form part of the
priority work areas specifically foreseen during the first 2009-
2011 work cycle of ET 2020, linked to the implementation of
the ‘New Skills for New Jobs' initiative and the EU Youth
Strategy (19).

6.2. Key competences for all on a lifelong learning basis

Many countries are reforming curricula based explicitly on the
Key Competences framework, particularly in the school sector.
But innovative approaches to teaching and learning need to be
developed and implemented on a broader basis, to ensure that
every citizen can have access to high quality lifelong learning
opportunities.

— More efforts are needed to support the acquisition of key
competences for those at risk of educational under-
achievement and social exclusion. Existing efforts aimed at
providing additional funding for disadvantaged learners,
support for special education needs in inclusive settings or
targeted measures for preventing early school leaving should
be further mainstreamed. The growing number of people
with low levels of reading literacy provides the greatest
cause for concern. Comprehensive action is required at
both the national and European levels covering all levels
of learning from pre-primary through to VET and adult
education.

— More action is also necessary to develop teaching and
assessment methods in line with the competence
approach. The Member States and the Commission will
reinforce work under the ET 2020 Strategic Framework to
address these issues. Learning should equip learners not only
with knowledge but also with relevant skills and attitudes.
Particular efforts are needed for those transversal key

('*) See Eurobarometer No 260.
(%) See also SEC(2009) 1598.
(%) COM(2009) 200.

competences that are crucial for more creativity and inno-
vation and for success in the world of work and society at
large.

— The continuing professional development of all teachers and
trainers and school leaders needs to equip them with the
pedagogical and other competences necessary to take on the
new roles implicit in this approach. It is also vital to make
the teaching profession more attractive and better
supported.

— We need to strengthen those competences required to
engage in further learning and the labour market which
are often closely interrelated. This means further developing
the key competences approach beyond the school sector, in
adult learning and in VET linked to the Copenhagen
process, and ensuring that higher education outcomes are
more relevant to the needs of the labour market. It also
means developing ways of evaluating and recording trans-
versal competences, skills and attitudes that are relevant for
access to work and further learning. A common ‘language’
bridging the worlds of education/training and work needs to
be developed to make it easier for citizens and employers to
see how key competences and learning outcomes are
relevant to tasks and occupations. This would further
facilitate citizens’ occupational and geographical mobility.

6.3. Extending the partnership approach

To enhance citizens” competences, and so to equip people better
for the future, education and training systems also need to open
up further and become more relevant to the outside world.

— Partnership between education and training institutions and
the wider world, especially the world of work, should be
enhanced at all levels. Such partnerships would gather
education and training practitioners, businesses, civil
society bodies, national and regional authorities with a
common agenda and within a lifelong learning perspective.
Partnerships would also create new opportunities for
learning mobility.

— More incentives are required to encourage higher education
institutions to widen access to non-traditional learners and
disadvantaged groups, including through partnership with
outside actors.

— Learners should be given more and better opportunities to
gain practical experience and insight into professional, civic
and cultural life. To this end, work-based learning, appren-
ticeships and voluntary action schemes should be given a
much greater role not only in VET and adult education but
also in schools and higher education.
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— The development and implementation of lifelong learning
strategies should involve stakeholders and providers and
include cooperation with policy sectors beyond education
and training.

6.4. The role of education and training in the EU’s post-
2010 strategy (‘EU 2020)

Targeted increases in investment in education and training at
both national and European levels are crucial as a way out of
the economic crisis, both as part of long-term structural reforms
and to lessen its immediate social impact. More than ever
Europe’s success in global competition is dependent on its
skills and innovation capacities and a swift transition to a
low-carbon, knowledge-based economy.

The role of education and training underpinning the knowledge
triangle needs to be reinforced. Innovation and growth will be
weak without a broad foundation of knowledge, skills and
competences which promotes talent and creativity from an
early age and is updated throughout adulthood.

Lifelong learning and mobility provided by high quality
education and training are essential to enable all individuals
to acquire the skills that are relevant not only to the labour
market, but also for social inclusion and active citizenship. The
ET 2020 Strategic Framework, alongside the ‘New Skills for
New Jobs' initiative, will play a key role in addressing the
priorities which lie at the heart of the future ‘EU 2020’ strategy.
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EUROPEAN COMMISSION

Euro exchange rates (')
5 May 2010
(2010/C 117/02)

1 euro =

Currency Exchange rate Currency Exchange rate
USD US dollar 1,2924 AUD Australian dollar 1,4250
JPY Japanese yen 122,66 CAD  Canadian dollar 1,3280
DKK Danish krone 7,4427 HKD  Hong Kong dollar 10,0374
GBP Pound sterling 0,85510 NZD New Zealand dollar 1,8014
SEK Swedish krona 9,6419 SGD Singapore dollar 1,7904
CHF Swiss franc 1,4325 KRW  South Korean won 1 453,21
ISK Iceland kréna ZAR South African rand 9,8233
NOK Norwegian krone 7,8165 CNY Chinese yuan renminbi 8,8223
BGN Bulgarian lev 1,9558 HRK Croatian kuna 7,2545
CZK Czech koruna 25,878 IDR Indonesian rupiah 11 819,16
EEK Estonian kroon 15,6466 MYR  Malaysian ringgit 4,1751
HUF Hungarian forint 276,83 PHP Philippine peso 58,178
LTL Lithuanian litas 3,4528 RUB Russian rouble 38,5110
LVL Latvian lats 0,7067 THB Thai baht 41,790
PLN Polish zloty 4,0320 BRL Brazilian real 2,2866
RON Romanian leu 4,1713 MXN Mexican peso 16,2789
TRY Turkish lira 1,9606 INR Indian rupee 58,0800

(") Source: reference exchange rate published by the ECB.
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NOTICES FROM MEMBER STATES

Information communicated by Member States regarding State aid granted under Commission

Regulation (EC) No 1857/2006 on the application of Articles 87 and 88 of the Treaty to State

aid to small and medium-sized enterprises active in the production of agricultural products and
amending Regulation (EC) No 70/2001

(2010/C 117/03)

Aid No: XA 13/10
Member State: Italy
Region: Lombardy

Title of aid scheme or name of company receiving an
individual aid: Piano assicurativo regionale in favore delle
imprese agricole a tutela dei danni derivanti da avversita atmos-
feriche assimilabili alle calamita naturali sulle produzioni
vegetali.

Legal basis:

— Bozza di deliberazione della Giunta regionale «Piano assicu-
rativo regionale in favore delle imprese agricole a tutela dei
danni derivanti da avversitd atmosferiche assimilabili alle
calamita naturali sulle produzioni vegetali»

— Notifica XA 396/08
— LR. 31/08

— D.Lgs. 102/04

— D.LGS. 82/08

— D.M. 12939/08

— D.M. 10220804

Annual expenditure planned under the scheme or overall
amount of individual aid granted to the company:
EUR 3 000 000 annually

Maximum aid intensity: Up to 50 % and 80 % of the cost of
insurance premiums, under Article 12 of Regulation (EC) No
1857/2006

Date of implementation: From the date of publication of the
registration number of the request for exemption on the website
of the Commission’s Directorate-General for Agriculture and
Rural Development

Duration of scheme or individual aid award:
Five years

Until 30 June 2014

Objective of aid: Aid for the payment of insurance premiums
to cover losses caused by adverse weather conditions

Sector(s) concerned: Crop products
Name and address of the granting authority:

Regione Lombardia — DG Agricoltura
Via Pola 12/14

20124 Milan MI

ITALIA

Website:

http://www.regione.lombardia.it, then click on ‘Settori e
politiche’, ‘Agricoltura’, ‘Argomenti’, ‘Aiuti di stato nel settore
agricolo: pubblicazione dei regimi di aiuto’

Other information: The aid scheme will be implemented using
the funding mechanisms, application procedure and system for
granting aid established by Scheme XA 396/08. These two
schemes run in parallel and are complementary. The region
intends to fund any minor ministerial grants provided by law
with its own resources, so as to guarantee that the initial
incentive effect is maintained, while ensuring that the cap on
aid laid down by Regulation (EC) No 1857/2006 is respected.

Aid No: XA 37/10
Member State: France
Region: —

Title of aid scheme or name of company receiving an
individual aid: Indemnisation par le Fonds national de
garantie contre les calamités agricoles (FNGCA) des dommages
causés aux exploitations agricoles par les calamités

Legal basis:
— Article 11 of Commission Regulation (EC) No 1857/2006
— Articles L.361-1 et suivants du Code rural

— Articles D.361-1 et suivants du Code rural


http://www.regione.lombardia.it
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Annual expenditure planned under the scheme or overall
amount of individual aid granted to the company: EUR 180
million from the Fund on a multiannual basis, but the level of
expenditure depends on the climatic claims experience. It is
therefore unpredictable by nature.

Maximum aid intensity:

35%

The rate of compensation for losses varies according to the
nature of the loss and the production involved. The rate of
compensation from the FNGCA varies in practice between 12
and 35 % of the amount of the losses.

Date of implementation: From the date of publication of the
registration number of the exemption request on the website of
the European Commission’s Directorate-General for Agriculture
and Rural Development

Duration of scheme or individual aid award: Until the end
of 2010

Objective of aid:

Compensation for losses sustained by farmers following an
exceptional climatic phenomenon which has significantly
affected agricultural production and which may be classified
as an agricultural disaster (or natural disaster) within the
meaning of Article 2(8) of Regulation (EC) No 1857/2006.

Where a climatic phenomenon of exceptional significance
occurs, the prefect of the department concerned may, if they
consider it necessary, order an enquiry to be carried out in
order to obtain the necessary information on the phenomenon
responsible for the loss, in particular regarding its exact nature,
exceptional character and the damage observed.

On the basis of the enquiry and the opinion of the depart-
mental committee of experts that they have called upon, the
prefect asks if appropriate, for the event under consideration to
be acknowledged as an agricultural disaster.

After considering the matter and obtaining an opinion from the
National Insurance Committee, the Minister of Agriculture
issues a decree acknowledging that an agricultural disaster has
effected specific property and a specific area.

In order for an event to be acknowledged, a loss must be
observed which is significant in comparison with the calculated
reference value for a given area and a given production.

This reference value, called a scale (baréme) in the Rural Code, is
drawn up at departmental level and corresponds to the yield
over an average three-year period based on the five previous
years, excluding the highest and the lowest values. The prices

included in the scale are those observed locally for the crop in
question during the season preceding that in which the scale
was drawn up.

Compensation can be granted by the FNGCA within the limits
of the available budget to each farm only if the calculated
production losses for each individual farm are greater than
30 % or 42 % if the production receives CAP coupled aid.
The amount of losses eligible for compensation is reduced by
any amount received under an insurance scheme and any costs
not incurred as a result of the climatic loss.

Compensation is paid directly to the producer having sustained
the losses.

Insurable farm buildings are not included in the list of property
that is eligible for compensation following an agricultural
disaster. Any sectors that are known to be insurable are also
not included as there is already an appropriate insurance for
them.

Sector(s) concerned: All agricultural holdings, excluding large
enterprises, engaged in the primary production of fruit,
vegetables, vines, feed, perfumed, aromatic and medicinal
plants and industrial crops

Name and address of the granting authority:

Ministére de l'alimentation, de I'agriculture et de la péche
Direction générale des politiques agricoles, agroalimentaire et
des territoires

Sous-direction des entreprises agricoles — Bureau du crédit et
de lassurance

3 rue Barbet de Jouy

75349 Paris 07 SP

FRANCE

Website:

http:/[agriculture.gouv.fr[sections/thematiques/
europe-international/aides-d-etat-projets/downloadFile/
FichierAttache_2_f0/regimecalam16fev10_pour_site.
pdfrfnocache=1266389918.43

See: http:/[agriculture.gouv.fr[sections/thematiques/europe-
international

Other information: —

Aid No: XA 45/10
Member State: Federal Republic of Germany

Region: Freistaat Bayern


http://agriculture.gouv.fr/sections/thematiques/europe-international/aides-d-etat-projets/downloadFile/FichierAttache_2_f0/regimecalam16fev10_pour_site.pdf?nocache=1266389918.43
http://agriculture.gouv.fr/sections/thematiques/europe-international/aides-d-etat-projets/downloadFile/FichierAttache_2_f0/regimecalam16fev10_pour_site.pdf?nocache=1266389918.43
http://agriculture.gouv.fr/sections/thematiques/europe-international/aides-d-etat-projets/downloadFile/FichierAttache_2_f0/regimecalam16fev10_pour_site.pdf?nocache=1266389918.43
http://agriculture.gouv.fr/sections/thematiques/europe-international/aides-d-etat-projets/downloadFile/FichierAttache_2_f0/regimecalam16fev10_pour_site.pdf?nocache=1266389918.43
http://agriculture.gouv.fr/sections/thematiques/europe-international
http://agriculture.gouv.fr/sections/thematiques/europe-international
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Title of aid scheme or name of company receiving an
individual aid:

Gewidhrung von Leistungen durch die Bayerische Tierseu-
chenkasse nach der ,Dritten Satzung zur Anderung der
Satzung iber die Leistungen der Bayerischen Tierseuchenkasse
(Leistungssatzung)*:

— Ubernahme der Kosten fiir den Impfstoff bei Impfungen
gegen die Blauzungenkrankheit bei Rindern und Schafen
im Freistaat Bayern.

— Ubernahme eines Teils der Einkommenseinbufen, die baye-
rische Rindermastbetriebe in anerkannt BHV1-freien
Regionen (bayerische Regionen gemif Anhang II der
Entscheidung 2004/558/EG) wegen der Quarantineauflagen
aufgrund der Entscheidung der Kommission vom 15. Juli
2004 zur Umsetzung der Richtlinie 64/432/EWG des
Rates hinsichtlich erginzender Garantien im innergemein-
schaftlichen Handel mit Rindern in Bezug auf die infektiose
bovine Rhinotracheitis und der Genehmigung der von
einigen Mitgliedstaaten vorgelegten ~Tilgungsprogramme
(2004/558/EG) erleiden.

Legal basis:
— § 71 Tierseuchengesetz der Bundesrepublik Deutschland

— Art. 5 Abs. 2, Art. 5 b Abs. 2 des Gesetzes tiber den Vollzug
des Tierseuchenrechts des Freistaats Bayern

— Satzung iber die Leistungen der Bayerischen Tierseu-
chenkasse (Leistungssatzung), registriert von der EU-
Kommission unter der Identifikationsnummer XA 287/08

Annual expenditure planned under the scheme or overall
amount of individual aid granted to the company: EUR 1,5
million (financed from contributions by livestock keepers to the
Bavarian Animal Diseases Fund)

Maximum aid intensity: Up to a maximum of 100 %
Date of implementation: Ongoing annual grant

Duration of scheme or individual aid award: From the day
following notification of the exemption until 31 December
2013

Objective of aid:

Aid to combat animal diseases under Article 10 of Regulation
(EC) No 1857/2006.

The costs of vaccine for the vaccination of cattle and sheep in
Bavaria against bluetongue will be reimbursed under

Article 10(1) of Regulation (EC) No 1857/2006 as a measure
for the prevention and control of bluetongue. The purpose of
the reimbursement is to encourage take-up of the vaccine
among livestock keepers and achieve the most comprehensive
vaccination coverage possible among Bavarian herds of cattle
and flocks of sheep. This should give the livestock the best
possible protection against bluetongue, which is classified as
an animal disease in the OIE list and in the Annex to
Decision 90/424/EEC.

Aid will be granted under Article 10(2) of Regulation (EC) No
1857/2006 to compensate Bavarian beef farmers in recognised
BHV1-free areas (the Bavarian regions listed in Annex II to
Decision 2004/558/EC) for part of the loss of income
incurred as a result of quarantine obligations on the basis of
the Commission Decision of 15 July 2004 implementing
Council Directive 64/432[EEC as regards additional guarantees
for intra-Community trade in bovine animals relating to
infectious bovine rhinotracheitis and the approval of the eradi-
cation programmes presented by certain Member States
(2004/558/EC). This should increase the effectiveness of the
quarantine measures and ensure that the recognised BHV1-
free areas remain free of the disease. BHV1 is an OIE-listed
animal disease which causes serious damage to agriculture and
against which Bavaria is engaged in an ongoing fight.

The beneficiaries are small and medium-sized enterprises within
the meaning of Regulation (EC) No 1857/2006.

The aid does not concern measures for which Community law
requires the costs to be borne by the agricultural holdings
themselves.

Aid under Article 10(1) of Regulation (EC) No 1857/2006 will
not be granted as direct payments to agricultural holdings but
as subsidised services. The Bavarian Animal Diseases Fund will
assume the costs of the services and pay the service providers.
The gross aid intensity will not exceed 100 %. The services
relate to the costs of purchasing bluetongue vaccine.

Aid under Article 10(2) of Regulation (EC) No 1857/2006 is
intended to mitigate loss of income incurred as a result of
quarantine obligations due to BHV1, an animal disease. Here
too, the gross aid intensity will not exceed 100 %.

Sector(s) concerned: Livestock farmers (agricultural holdings)
rearing cattle and sheep in Bavaria

Name and address of the granting authority:

Bayerische Tierseuchenkasse
Anstalt des offentlichen Rechts
Arabellastrafle 29

81925 Miinchen
DEUTSCHLAND

E-mail: info@btsk.de


mailto:info@btsk.de
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Website:
For legal bases:
— Tierseuchengesetz:

http:/[www.gesetze-im-internet.de/bundesrecht/viehseuchg/
gesamt.pdf

— Gesetz iiber den Vollzug des Tierseuchenrechts:

http://portal.versorgungskammer.de/portal [page/portal /btsk/
btskrg/tierseuchengesetz-vollzug-2010.pdf

— Satzung iber die Leistungen der Bayerischen Tierseu-
chenkasse (Leistungssatzung):

http://portal.versorgungskammer.de/portal/page/portal /btsk/
btskrg/1.1.2010-leistungssatzung.pdf

For the aid scheme:

— 3. Satzung zur Anderung der Satzung iiber die Leistungen
der Bayerischen Tierseuchenkasse (Leistungssatzung):

http://portal.versorgungskammer.de/portal [page/portal /btsk/
btskrg/3.aenderungssatzungderleistungssatzung.pdf

Other information: —

Aid No: XA 52/10
Member State: Federal Republic of Germany
Region: Brandenburg

Title of aid scheme or name of company receiving an
individual aid:

Beihilfen zu den Kosten des Impfstoffes zur Impfung von
Rinder-, Schaf- und

Ziegenbestinden gegen den Serotyp 8 des Virus der Blauzun-
genkrankheit (BTVS8)

Legal basis: Erlass des Ministeriums fiir Umwelt und Verbrau-
cherschutz zur Gewihrung einer Beihilfe fiir Impfungen gegen
die Blauzungenkrankheit des Serotyps 8

Annual expenditure planned under the scheme or overall
amount of individual aid granted to the company: Total
annual aid amounting to EUR 350 000 (financed from
contributions by livestock owners to the Brandenburg Animal
Diseases Fund and from federal state resources)

Maximum aid intensity:
100 % of the costs of the vaccine
The maximum aid intensity of 100 % will not be exceeded.

Livestock owners do not receive direct payments; costs are
settled directly with the service provider.

Date of implementation: As of the date of receipt from the
European Commission, pursuant to Article 20 of Regulation
(EC) No 1857/2006, of the notice of receipt with an
identification number, from 1 March 2010.

Duration of scheme or individual aid award: Until
31 December 2013

Objective of aid:

The exemption is justified by Article 10(1) of Regulation (EC)
No 1857/2006.

The purpose of the measure is to compensate for the cost of
vaccine for the vaccination of herds of cattle, sheep and goats
against bluetongue virus serotype 8.

No direct payments will be made to beneficiaries; aid will be
granted in the form of a subsidised service.

In particular, it should be noted that Article 10(6) and (8) of
Commission Regulation (EC) No 1857/2006 will be complied
with.

The measure is linked to the prevention of bluetongue and is
therefore compatible with the common market within the
meaning of Article 87(3)(c) of the EC Treaty.

Sector(s) concerned: Agriculture/livestock farming
Name and address of the granting authority:

Landesamt fiir Verbraucherschutz
Landwirtschaft und Flurneuordnung
Tierseuchenkasse Brandenburg
Grof§ Gaglow

Am Seegraben 18

03051 Cottbus

DEUTSCHLAND

E-mail: info@tsk-BB.de

Website:

— Tierseuchengesetz:
http:/fwww.bgblportal.de/BGBL[bgbl1f/bgbl104s1260.pdf

— Ausfithrungsgesetz zum Tierseuchengesetz des Landes Bran-
denburg (AGTierSGBbg):

http:/[www.bravors.brandenburg.de/sixcms|/detail.php?gsid=
land_bb_bravors_01.¢.23595.de

— Erlass des Ministeriums fiir Umwelt und Verbraucherschutz
zur Gewiahrung einer Beihilfe fur Impfungen gegen die Blau-
zungenkrankheit des Serotyps 8 im Jahr 2010 (Veroffent-
lichung im Amtsblatt des Landes Brandenburg):

http:/[www.mugv.brandenburg.de/v/lbsvet/TEILAJA1_2_2_2.
PDF

Other information: —



http://www.gesetze-im-internet.de/bundesrecht/viehseuchg/gesamt.pdf
http://www.gesetze-im-internet.de/bundesrecht/viehseuchg/gesamt.pdf
http://portal.versorgungskammer.de/portal/page/portal/btsk/btskrg/tierseuchengesetz-vollzug-2010.pdf
http://portal.versorgungskammer.de/portal/page/portal/btsk/btskrg/tierseuchengesetz-vollzug-2010.pdf
http://portal.versorgungskammer.de/portal/page/portal/btsk/btskrg/1.1.2010-leistungssatzung.pdf
http://portal.versorgungskammer.de/portal/page/portal/btsk/btskrg/1.1.2010-leistungssatzung.pdf
http://portal.versorgungskammer.de/portal/page/portal/btsk/btskrg/3.aenderungssatzungderleistungssatzung.pdf
http://portal.versorgungskammer.de/portal/page/portal/btsk/btskrg/3.aenderungssatzungderleistungssatzung.pdf
mailto:info@tsk-BB.de
http://www.bgblportal.de/BGBL/bgbl1f/bgbl104s1260.pdf
http://www.bravors.brandenburg.de/sixcms/detail.php?gsid=land_bb_bravors_01.c.23595.de
http://www.bravors.brandenburg.de/sixcms/detail.php?gsid=land_bb_bravors_01.c.23595.de
http://www.mugv.brandenburg.de/v/lbsvet/TEILA/A1_2_2_2.PDF
http://www.mugv.brandenburg.de/v/lbsvet/TEILA/A1_2_2_2.PDF
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A%

(Announcements)

PROCEDURES RELATING TO THE IMPLEMENTATION OF COMPETITION
POLICY

EUROPEAN COMMISSION

STATE AID — SLOVAK REPUBLIC

State aid C 5/10 (ex NN 48/09 and ex N 485/09) — Public loan granted to Zelezni¢nd spolo¢nost
Cargo Slovakia, a.s. (ZSSK Cargo)

Invitation to submit comments pursuant to Article 108(2) of the TFEU
(Text with EEA relevance)

(2010/C 117/04)

By means of the letter dated 24 February 2010 reproduced in the authentic language on the pages following
this summary, the Commission notified the Slovak Republic of its decision to initiate the procedure laid
down in Article 108(2) of the Treaty on the Functioning of the European (TFEU) (') concerning the
abovementioned measure.

Interested parties may submit their comments on the measure in respect of which the Commission is
initiating the procedure within one month of the date of publication of this summary and the following
letter, to:

European Commission
Directorate-General for Competition
State Aid Registry

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Fax +32 22961242

These comments will be communicated to the Slovak Republic. Confidential treatment of the identity of the
interested party submitting the comments may be requested in writing, stating the reasons for the request.

PROCEDURE

On 21 April 2009 the Commission received a complaint from
a third party concerning a loan of EUR 166 million granted by
the Slovak authorities to Zelezni¢nd spolo¢nost Cargo Slovakia,
a.s. (ZSSK Cargo) on 6 April 2009 through Government Decree

() With effect from 1 December 2009, Articles 87 and 88 of the EC
Treaty have become Articles 107 and 108, respectively, of the TFEU.
The two sets of provisions are, in substance, identical. For the
purposes of this Decision, references to Articles 107 and 108 of
the TFEU should be understood as references to Articles 87 and 88,
respectively, of the EC Treaty where appropriate.

No 173 of 4 March 2009 (3. Following contacts between the
Commission and the Slovak authorities, the Slovak authorities
confirmed the existence of the loan and alleged that the loan
was granted at market conditions and therefore, does not
constitute State aid. In accordance with Article 108(3) of the
TFEU the Slovak authorities notified the measure for reasons of
legal certainty on 10 August 2009.

() http://www.rokovanie.sk/appl/material.nsf/0/
E437B9C6EAE15E2EC12575740032AA30/$FILE/Zdroj.html


http://www.rokovanie.sk/appl/material.nsf/0/E437B9C6EAE15E2EC12575740032AA30/$FILE/Zdroj.html
http://www.rokovanie.sk/appl/material.nsf/0/E437B9C6EAE15E2EC12575740032AA30/$FILE/Zdroj.html
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DESCRIPTION OF THE MEASURE

The maturity of the loan is 10 years with grace with a grace
period for principal for the first two years. The interest rate of
the loan was established as six months Euro Interbank Offered
Rate (EURIBOR) plus margin of 3,2% p.a. calculated as
actual/360. The loan was aimed to finance salaries and other
related staff costs, charges for use of railway infrastructure and
financial charges.

ASSESSMENT

On the subject of whether the measure in question can be
regarded as aid, the Commission has doubts as to whether
the Slovak Republic, in granting ZSSK Cargo the said loan,
acted as a prudent investor pursuing a structural, global or
sectoral policy, guided by the likely profitability from a longer
term point of view. Therefore, the Commission doubts whether
the measure in question does not provide ZSSK Cargo with an
economic advantage it would not have had under normal
market conditions and therefore, whether the measure at
stake does not incorporate State aid elements within the
meaning of Article 107(1) of the TFEU. The Commission
assessment is based on the company’s financial situation and
on the conditions and circumstances under which the said loan
was granted.

The Commission also doubts as to whether the measure is
compatible with the internal market. It assessed the said loan
in view of Articles 107(3)(b) and (c) of the TFEU and in
particular the Temporary Community framework for State aid
measures to support access to finance in the current financial
and economic crisis ('), Community guidelines on State aid for
rescuing and restructuring firms in difficulty () and the
Community guidelines on State aid for railway undertakings (?).
In view of its assessment, and on the basis of the information at
its disposal, it expresses its doubts whether the measure can be
declared compatible with the internal market in accordance with
the said guidelines.

TEXT OF LETTER

‘Komisia oznamuje Slovenskej republike, Ze po preskimani
informdcii o uvedenom opatreni, ktoré poskytli Vase orgdny,
sa rozhodla zacat konanie ustanovené v ¢ldnku 108 ods. 2
Zmluvy o fungovani Eurépskej tnie (ZFEU) (4).

1. POSTUP

(1) Listom z 21. aprila 2009 bola Komisii dorucend staznost
tykajlica sa tdajnej neoprdvnenej Stdtnej pomoci, ktord
Slovenskd republika poskytla Zeleznicnej spolo¢nosti
Cargo Slovakia, a.s. (ZSSK Cargo). V staznosti sa uvddza,
ze slovenské orgdny poskytli 6. aprila 2009 spolo¢nosti
ZSSK Cargo pozicku za zvyhodnenych podmienok. Dalej
sa konstatuje, Ze vzhladom na finan¢nd situdciu podniku

() O] C 83, 7.4.2009, p. 1.

(3 OJ C 244, 1.10.2004, p. 2.

() O] C 184, 22.7.2008, p. 13.

(*) S dcinnostou od 1. decembra 2009 sa clnky 87 a 88 Zmluvy o ES
stali ¢lankami 107 a 108 ZFEU. Tieto dva stibory ustanoveni si v
podstate totozné. Na tcely tohto rozhodnutia by sa odkazy na
¢lanky 107 a 108 ZFEU mali v pripade potreby chdpat ako odkazy
na clanky 87 a 88 Zmluvy o ES.

sa nedd vylucit, Ze Slovenskd republika by v budicnosti
dokonca mohla ZSSK odpustit dlh v pripade jej platobnej
neschopnosti. Staznost sa zaznamenala pod ¢islom
CP 138/09.

(2) Listom z 10. juna 2009 Komisia poziadala o vysvetlenie k
udajnej neoprdvnenej §titnej pomoci, a predovietkym k
podmienkam poskytnutej pozicky. Na ziadost slovenskych
orgdnov sa 22. jula 2009 konalo stretnutie slovenskych
orgdnov s Gtvarmi Komisie. Na tomto stretnuti slovenské
orgdny uviedli, Ze pozicka bola poskytnutd za trhovych
podmienok, a preto nepredstavuje $titnu pomoc.
Slovenské orgdny vsak navrhli notifikiciu opatrenia z
dovodu prévnej istoty.

(3) V silade s ¢lankom 108 ods. 3 ZFEU a prostrednictvom
elektronickej notifikdcie z 10. augusta 2009 notifikovali
slovenské orgdny prislusné opatrenie. Tento pripad bol
povodne zaznamenany pod ¢islom N 458/09.

(4) Listom z 2. septembra 2009 Komisia informovala
slovenské organy, Ze vzhladom na to, ze pozicka, ktord
je predmetom notifikdcie, uz bola poskytnutd, moze pred-
stavovat neoprdvnent pomoc podla clinku 108 ods. 3
ZFEU a ¢ldnkov 2 a 3 nariadenia Rady (ES) ¢. 659/1999
z 22. marca 1999 ustanovujiceho podrobné pravidld
na uplatiiovanie ¢lanku 93 (%) Zmluvy o ES (9. Preto bol
tento spis administrativne preradeny: pripadu, ktory bol
povodne zaznamenany pod cislom N 458/09, sa pridelilo
referenéné &islo NN 48/09.

(5) Komisia poziadala o dalsie vysvetlenia listom z 5. oktobra
2009, na ktory slovenské orgdny odpovedali listom z
3. novembra 2009.

2. OPIS OPATRENIA
2.1. Opis prijemcu ZSSK Cargo

(6) ZSSK Cargo bola zalozend v roku 2005 rozdelenim byva-
lého prevddzkovatela osobnej a ndkladnej Zeleznicnej
dopravy, firmy Zeleznicnd spolo¢nost, a.s. (ZS). Zaklada-
tefom a stopercentnym akciondrom ZSSK Cargo je vlida
Slovenskej republiky. Akciondrske priva vlady SR vyko-
nava Ministerstvo dopravy, post a telekomunikdcif Sloven-
skej republiky (MDPT SR). Povodny plan slovenskej vlddy
privatizovat spolo¢nost krdtko po jej zaloZeni zastavila
nové vlada a spolo¢nost zostala vo vlastnictve statu.

(7) Po rozdeleni byvalého prevddzkovatela momentdlne v
Slovenskej republike funguji tri samostatné Zelezni¢né
spolo¢nosti (Zeleznice Slovenskej republiky — manazér
infrastrukttry, Zelezni¢nd spolo¢nost Slovensko as. —
osobnd doprava a ZSSK Cargo — ndkladnd doprava).

() Clanok 113 ZFEU.

(¢) U.v.ES L 83, 27.3.1999, s. 1.



6.5.2010

Official Journal of the European Union

C 11715

(8) Hospodarska sutaz v sektore Zeleznicnej ndkladnej
dopravy v Slovenskej republike sa zacala 1. janudra
2007 a v sacasnosti na slovenskom trhu s ndkladnou
dopravou posobi 15 ndkladnych dopravnych spolo¢nosti.

(9) ZSSK Cargo vykondva dopravné a obchodné ¢innosti v
suvislosti s Zeleznicnou ndkladnou prepravou. Okrem
pridavnych sluzieb tykajtcich sa priamo vykonu nakladnej
a kombinovanej dopravy zabezpecuje ZSSK Cargo sluzby
tykajlice sa prenajimania vozového parku, jeho udrzby a
opravy.

(10

=

V roku 2008 prepravila ZSSK Cargo 44,5 milibna ton
tovaru, ¢o predstavuje podiel na slovenskom trhu Zelez-
ni¢nej nakladnej dopravy vo vyske 93,7 %. V prvej polovici
roku 2009 ZSSK Cargo prepravila 15,3 miliéna ton, ¢o
predstavuje podiel na slovenskom trhu Zelezni¢nej
nékladnej dopravy vo vyske 93 %.

2.2. Finan¢na situacia ZSSK Cargo

(11) Z tdajov uverejnenych vo finanénych vykazoch spolo¢-
nosti (') vyplyva, ze ZSSK Cargo zaznamenala stratu
pocas prvych troch rokov od svojho vzniku v roku
2005. V roku 2005 ZSSK Cargo zaznamenala €istd stratu
vo vyske 428 miliénov SKK (?) a v roku 2006 stratu 855
miliénov SKK (%). V roku 2007 sa spolo¢nosti ZSSK Cargo
podarilo znizit ¢istd stratu na 154 miliénov SKK. Rok
2008 bol pre ZSSK Cargo prvym rokom s ¢istym ziskom,
a to vo vyske 83 miliénov SKK. Hlavnym dévodom zlep-
Senia financnej situdcie ZSSK Cargo v roku 2008 je
znizenie prevadzkovych nédkladov o viac ako 600 miliénov
SKK. Podla informdcii od slovenskych organov sa hodnota
EBIDTA spolo¢nosti ZSSK Cargo (zisk pred drokmi,
zdanenim, odpismi a amortiziciou) zvySila na 59,8
miliéna EUR (t. j. ndrast o 6 % v porovnani s rokom
2007).

(12) V roku 2007 a 2008 boli hodnoty dalsich kltcovych
finanénych ukazovatelov (trzby, vlastné imanie, celkovd
miera zadlZenosti) stabilné alebo sa mierne zlepsili.
Napriklad ukazovatel pomeru dlhov k vlastnému majetku
sa v roku 2008 znizil o 6 % na 43,9 %.

(13) Vo vyrocnej sprave z roku 2008 sa viak uvddza, Ze v
poslednom $tvrtroku 2008 sa v plnej miere prejavil
vplyv hospodarskej krizy, pokial ide o dopyt po preprav-
nych sluzbich, ¢o nésledne sposobilo pokles vykonov
ZSSK Cargo. Trzby z prepravy tovarov pocas tohto
obdobia klesli o viac ako 30 %. Potvrdili to slovenské
orgdny, ktoré uviedli, Ze objem prepravy tovarov v druhej
polovici roka 2008 ,vyrazne poklesol (). V dosledku toho
sa zdd, 7Ze sa finan¢nd situdcia ZSSK Cargo na konci roka
2008 zhorsila.

(") Vyrocné spravy za roky 2005 az 2008 st uverejnené na webovej
strinke  ZSSK  Cargo:  http://www.zscargo.sk/en/public/press/
annual-report/

(® 11,3 miliéna EUR (vymenny kurz 1 EUR = 37,88 SKK uverejneny v
U. v. EU C 336 z 31.12.2005, s. 1).

() 24,8 miliona EUR (vymenny kurz 1 EUR = 34,435 SKK uverejneny
v U. v. EU C 332 z 30.12.2006, s. 1).

(*) Notifikdcia Komisii z 10. augusta 2009, bod 12 a).

(14) Z udajov, ktoré poskytli slovenské organy, vyplyva, Ze
trzby spolo¢nosti pochddzajiice hlavne z prepravnych
innosti v prvej polovici roka 2009 klesli o 38 % v porov-
nan{ s tym istym obdobim roka 2008. Hospodarsky
vysledok spolocnosti sa takisto znizil, a to z dcistého
zisku vo vyske 22 miliénov EUR v prvej polovici roka
2008 na distt stratu vo vyske 47 miliénov EUR (- 311 %)
v prvej polovici roka 2009.

2.3. Opis posudzovaného opatrenia

(15) Posudzované opatrenie sa tyka pozicky vo vyske
165969 594,37 EUR poskytnutej na zdklade uznesenia
vlddy ¢. 173 zo 4. marca 2009 v savislosti so sprvou
o aktudlnej ekonomickej situdcii Zelezni¢nej spolo¢nosti
Cargo Slovakia, a.s. a Zeleznic Slovenskej republiky (), v
ktorej sa opisuji financné tazkosti ZSSK Cargo.

(16) Pozicka bola skutocne vyplatend 6. aprila 2009, a to na
obdobie desiatich rokov s dobou odkladu splatenia istiny
pocas prvych dvoch rokov, na zdklade zmluvy medzi
ministerstyvom a prijemcom uzatvorenou 31. marca
2009 (9). Cielom pozicky bolo financovanie miezd a
dalsich stvisiacich persondlnych ndkladov, ako aj
poplatkov za Zelezni¢nd infrastruktiru a finan¢nych

poplatkov.

(17) Podla tejto zmluvy sa variabilnd drokovd sadzba na
pozicku stanovila ako 6-mesacnd medzibankovad refe-
rencnd sadzba (EURIBOR) plus ro¢nd marza vo vyske
3,2% (7). Podla slovenskych orgdnov sa tito metodika
ustanovila na zdklade stanoviska Agentlry pre riadenie
dlhu a likvidity (ARDAL) (]). K 6. aprilu 2009 bola
hodnota dohodnutej ro¢nej drokovej miery 4,844 %
[1,644 % (6-mesacnd sadzba EURIBOR) + 3,2 % (marza)].

(18) Slovenské organy neposkytli Ziadne informdcie o zarukach.

3. POSUDENIE OPATRENIA

3.1. Existencia Stitnej pomoci vzhladom na ¢ldnok
107 ods. 1 ZFEU

(19) V zmysle ¢linku 107 ods. 1 ZFEU ,pomoc poskytovand
Clenskym §tdtom alebo akoukolvek formou zo Stitnych

() http://www.rokovanie.sk/appl/material.nsf/0/

E437B9C6EAE15E2EC12575740032AA30/$FILE/Zdroj.html

(®) Zmluva sa opiera o Zdkon & 523/04 z 23. septembra 2004 o
rozpoctovych pravidldch verejnej spravy a o zmene a doplneni niek-
torych zdkonov, ako aj o Zdkon ¢. 278/1993 Z. z. o sprave majetku
§tdtu, v zneni neskorsich predpisov.

(") Vypocitand na zdklade act/360.

(®) ARDAL vznikla ako rozpoctovd organizdcia napojend na Stitny
rozpocet prostrednictvom rozpoctovej kapitoly Ministerstva financif
Slovenskej republiky podla ¢lanku 14 zdkona ¢. 291/2002 Z. z. o
Stétnej pokladnici a o zmene a doplneni nicktorych zdkonov podla
zdkona ¢. 389/2002 Z. z. o §titnom dlhu a $tatnych zdrukdch na
pozicky. Cielom a zmyslom fungovania agentdry je ,zabezpecenie
likvidity a pristupu na trh pre financovanie potrieb $tdtu trans-
parentnym, obozretnym a ndkladovo dspornym sposobom, a
zdrovenn dosiahnutie stavu, aby nédklady dlhovej sluzby boli v case
minimélne, za predpokladu udrzania rizik obsiahnutych v dlhovom
portfoliu na akceptovatelnej drovni® (http:/[www.ardal.sk/index.

php?page=1).


http://www.zscargo.sk/en/public/press/annual-report/
http://www.zscargo.sk/en/public/press/annual-report/
http://www.rokovanie.sk/appl/material.nsf/0/E437B9C6EAE15E2EC12575740032AA30/$FILE/Zdroj.html
http://www.rokovanie.sk/appl/material.nsf/0/E437B9C6EAE15E2EC12575740032AA30/$FILE/Zdroj.html
http://www.ardal.sk/index.php?page=1
http://www.ardal.sk/index.php?page=1
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(21)

(22)

prostriedkov, ktord nardsa hospodarsku stitaz alebo hrozi
naruSenim hospodarskej sataze tym, ze zvyhodnuje urci-
tych podnikatelov alebo vyrobu urcitych druhov tovaru, je
nezluditelnd so spoloénym trhom, pokial ovplyviuje
obchod medzi ¢lenskymi $tdtmic.

Kritérid ustanovené v cldnku 107 ods. 1 ZFEU st kumu-
lativne. Preto na urcenie toho, ¢i preverované opatrenie
predstavuje $taitnu pomoc v zmysle ¢ldnku 107 ods. 1
ZFEU, musia byt splnené vietky nasledujice podmienky.
Konkrétne, finanéna podpora by mala:

— byt udelovand $titom alebo prostrednictvom §tatnych
zdrojov,

— uprednostiovat urité podniky alebo vyrobu urcitych
tovarov,

— narusat alebo hrozif naruSenim hospodarskej sitaze a

— ovplyviiovat obchod medzi ¢lenskymi Stdtmi.

3.1.1. Pritomnost Stdtnych zdrojov

V tomto pripade opatrenie spociva v pozicke priamo
poskytnutej Slovenskou republikou, a preto ide o prevod
Statnych zdrojov. Opatrenie sa dalej opiera o citované
uznesenie vlady ¢ 173 zo 4. marca 2009 (odsek 15),
pricom ho implementuje Ministerstvo financii SR na
zdklade zmluvy medzi ministerstvom a prijemcom. Preto
je mozné vyvodit zdver, Ze toto opatrenie je mozné
prisadit Slovenskej republike.

3.1.2. Existencia selektivnej ekonomickej vyhody

V tomto pripade musi Komisia preskamat pritomnost
selektivnej ekonomickej vyhody a najmi to, ¢i by investor
v trhovej ekonomike za podobnych okolnosti mohol
poskytnut kapitdl za takychto podmienok (!).

V tejto stvislosti sid konStatoval, Ze hoci spravanie
sukromného investora, s ktorym treba porovnat inter-
venciu verejného investora sledujiiceho ciele hospodarskej
politiky, nemusi zodpovedat spravaniu bezného investora,
ktory umiestiiuje svoj kapitdl s cielom realizdcie zisku
v pomerne kritkom case, musi zodpovedat aspoil spré-
vaniu stkromnej holdingovej spolo¢nosti alebo siikromnej
skupiny podnikov, ktord sleduje $trukturdlnu politiku, ¢i
uZ vSeobecnii alebo sektorovii, a riadi sa perspektivou
rentability z dlhodobého hladiska. ()

(") Rozsudok Stidneho dvora zo 14. septembra 1994, Spanielske krdlo-
vstvo/Komisia, spojené veci C-278/92, C-279/92 a C-280/92, Zb. I-
4103, bod 21.

(3 Rozsudok Studneho dvora z 21. marca 1991, Talianska republika/
Komisia, C-305/89. Zb., 1-010603, bod 20.

(24) Stdny dvor skonstatoval, Ze existencia a tiez vyska pomoci
sa posudzuje v rdmci situdcie, ktord prevladala v case jej
poskytnutia ().

(25) S cielom overit, ¢i podnik mal prospech z ekonomickej
nych podmienok, Komisia aplikuje kritérium ,stkromného
investora v trhovej ekonomike’ (dalej ako kritérium
stkromného investora’). Kritérium stkromného investora
stelesiiuje zdsadu rovnakého zaobchddzania, pokial ide o
vlastnikov z verejného a sikromného sektora. V silade s
touto zdsadou nie je mozné oznacit kapitdl poskytnuty
podniku $titom, a to priamo alebo nepriamo, za okol-
nosti,  ktoré  zodpovedaji  normdlnym  trhovym
podmienkam, za $tatnu pomoc (.

(26

=

Z toho vyplyva, ze Komisia musi posudit, ¢i ZSSK Cargo
ziskala na zdklade podmienok pozZicky poskytnutej
Slovenskou republikou v prospech tejto spolo¢nosti selek-
tivinu ekonomickd vyhodu, teda podmienky, ktoré by priji-
majuci podnik za normélnych trhovych podmienok
neziskal.

(27) V tomto pripade musi Komisia zohladnit najma financ¢na
situdciu ZSSK Cargo v momente poskytnutia pozicky a
povahu podmienok stanovenych Statom.

3.1.2.1. Financ¢nd situdcia ZSSK Cargo

(28

=

Z finanénych tdajov o spolo¢nosti ZSSK Cargo tykajtcich
sa roku 2008 a prvej polovice roku 2009 vyplyva, Zze
spolo¢nost v ¢ase rozhodnutia o poskytnuti pozicky
nebola v dobrej financnej kondicii. Skutocne, napriek
¢istému zisku vo vyske 83 miliénov SKK v roku 2008
sa v druhej polovici roku 2008 a v prvej polovici roku
2009 financnd situdcia spolocnosti zhorSovala (pozri
odsek 2.2 Finan¢nd situdcia ZSSK Cargo).

(29) ZhorSenie financnej situdcie ZSSK Cargo v roku 2008,
opodstatiiujiice potrebu poskytnit pozicku, sa potvrdilo
aj v uvedenej sprave o ekonomickej situdcii ZSSK Cargo
predloZenej v rdmci uznesenia vlidy ¢. 173 zo 4. marca
2009 (odsek 15).

3.1.2.2. Povaha $tdtneho zdsahu

(30) Podla svojej rozhodovacej praxe Komisia s cielom zistit, ¢i
posudzovand pozicka bola udelend za zvyhodnenych
podmienok, overuje silad trokovej miery predmetnej
pozicky s referencnou sadzbou Komisie. Referencnd
sadzba Komisie sa stanovuje na zdklade metodiky ustano-
venej v Ozndmeni Komisie o revizii spdsobu stanovenia refe-

rencnych a diskontnych sadzieb (°) (dalej ako ,ozndmenie’).

(%) Pozri napriklad rozsudok Stidneho dvora z 19. oktdébra 2005, Freis-

taat Thiiringen/Komisia, T-318/00, Zb. 1I-4179, bod 125.

(*) Oznamenie Komisie clenskym Stdtom: uplatiiovanie ¢linkov 92 a 93
Zmluvy o EHS a clanku 5 smernice Komisie 80/723/EHS na verejné
podniky vo vyrobnom sektore, U. v. ES C 307, 13.11.1993, s. 3,
ods. 11. Toto ozndmenie sa tyka vyrobného sektora, ale moze sa
uplatnif aj na dalsie hospoddrske odvetvia.

() U.v. EU C 14, 19.1.2008, s. 6.
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(31) Slovenské organy v tomto pripade uvddzaju, ze po prvé — liste agentiry ARDAL, v ktorom sa stanovuje drokova

(32)

(33)

(36)

bola v plnej miere reSpektovand zdsada investora v trhovej
ekonomike a po druhé — trokovd miera je v sdlade s
uvedenym ozndmenim.

V spominanom ozndmeni, ktoré nadobudlo uc¢innost
1. jﬁla 2008, sa ustanovuje metdda stanovenia referenc-
nych a diskontnych sadzieb, ktoré sa pouZzivaji namiesto
trhovych sadzieb. Referen¢éné sadzby s zaloZené na jedno-
ronej medzibankovej twrokovej sadzbe (IBOR) alebo
zdkladnej sadzbe, ku ktorej sa pripo¢ita marza. MarZe sa
pohybujii od 60 do 1 000 bézickych bodov v zavislosti od
tverovej spolahlivosti spolocnosti a drovne pontikanej
zdruky. Za normalnych okolnosti sa k zakladnej sadzbe
pripocita 100 bazickych bodov za predpokladu poskyt-
nutia p6zicky podnikom s uspokojivym hodnotenim a
vysokou zdrukou alebo pozicky podnikom s dobrym
hodnotenim a normélnou zdrukou. V ozndmeni sa takisto
uvadza, ze pre dlznikov bez Gverovej histérie alebo ratingu
vychddzajaceho zo stvahy by sa zdkladnd sadzba mala
zvysit najmenej o 400 bdzickych bodov (v zdvislosti od
ponuknutych zaruk).

Pokial ide o prislusny ddtum zohladfiovany na dcely
porovnania drokovej miery predmetnej pozicky s refe-
rencnou sadzbou Komisie, Komisia zastdva stanovisko, Ze
by to mal byt ditum prévne zdvizného aktu, podla
ktorého bola pozicka poskytnutd, t. j. 31. marec 2009

(ddtum zmluvy medzi ministerstvom a prijemcom).

Pokial ide o tento pripad, Komisia v tejto chvili nemoze
vylacit, Ze na zdklade podmienok pozicky poskytnutej
6. aprila 2009 spolocnosti ZSSK Cargo skuto¢ne vznikd
ekonomicka vyhoda, a to z nasledujicich dovodov.

Po prvé, Komisia konstatuje, Ze metodika, ktord pouzili
slovenské orgdny na stanovenie trokovej sadzby je 6-
mesacnd sadzba EURIBOR plus marza 320 bazickych
bodov. Komisia v tomto pripade spochybriuje vyznam
pouzitia 6-mesacnej sadzby EURIBOR ako zdkladnej
sadzby na urcenie Grokovej miery pre pozicku. Ako sa
uvddza v odseku 32, v ozndmeni sa pocita s pouzitim
zdkladnej sadzby vypocitanej na zdklade jednoro¢nej
sadzby IBOR. Dalej sa v ozndmeni uviddza, ze Komisia si
vyhradzuje pravo pouzit kratsiu alebo dlhsiu lehotu splat-
nosti upravend na urcité pripady a v pripade, Ze nie s k
dispozicii spolahlivé alebo ekvivalentné ddaje, ako aj za
vynimo¢nych okolnosti, stanovit iny zdklad pre vypocet,
pricom viak slovenské orgdny v tejto stvislosti neposkytli
ziadne argumenty. V skutoc¢nosti, pokial ide o metodiku, je
mozné ocakdvat, Ze 6-mesacnd trokova sadzba EURIBOR
moze byt za normdlnych okolnosti na trhu nizsia ako
trokové sadzby v pripade dlh3ej lehoty splatnosti. Preto
md Komisia pochybnosti, ¢i je v tomto pripade pouzitie 6-
mesacnej sadzby EURIBOR odévodnené.

Po druhé, pokial ide o pripo¢itanti marzu, Komisia konsta-
tuje, Ze v tomto pripade urokovli mieru pre predmetnii
pozicku stanovila uz uvedend $tdtna agentira ARDAL. V

(37)

(40)

(41)

(42)

(43)

(44)

miera, sa v§ak neuvadzajui Ziadne podrobnosti o ratingu
spolocnosti ani o metdde stanovenia drokovej miery. V
tejto savislosti, a napriek tomu, Ze sa v ozndmeni uvddza,
7e ratingy nemusia udelit konkrétne ratingové agentdry, a
Ze vnitro$titne ratingové systémy si rovnako prijatelné,
Komisia md pochybnosti o tom, ¢i marZa pouZitd v tomto
pripade zohladiuje dverovii spolahlivost spolo¢nosti v
Case poskytnutia pozicky.

Momentélne Komisia zastdva stanovisko, ze ZSSK Cargo v
¢ase uzavretia zmluvy nemala Gverovd histériu ani rating
zaloZeny na stvahe. Preto by sa v siilade s ozndmenim
mala zakladnd sadzba v tomto pripade zvysit najmenej o
400 bazickych bodov.

Po tretie, Komisia pripomina, Ze v uvedenom ozndmeni sa
takisto predpokladd, Ze marza sa prispdsobi na zdklade
pondknutej zdruky.

V tomto pripade si Komisia nie je vedomd Ziadnej zaruky
poskytnutej zo strany ZSSK Cargo. Za tychto okolnosti, a
to neexistujiica Gverovd historia a ,nizke’ zdruky, by sa
marza 400 bazickych bodov pripo¢itand k zdkladnej
sadzbe mala dokonca zvysit az na 1 000 bazickych bodov,
v stlade s metodikou vymedzenou v uvedenom ozndmen.

Vzhladom na uvedené skuto¢nosti sa Komisia v tejto chvili
domnieva, Ze prislusna referenénd sadzba Komisie by mala
byt aspoil jednoro¢nd sadzba EURIBOR plus marza 1 000
bazickych bodov.

Na tomto zdklade by bola pozicka takmer o 8 % nizsia
ako referencnd sadzba Komisie (1).

V kazdom pripade, aj keby ZSSK Cargo poskytla vysoka
mieru zdruk (o Com Komisia nemd Ziadne informdcie),

tirokovd miera na predmetnd pozicku je napriek tomu
asi 0 2 % nizsia ako referen¢nd sadzba Komisie.

Komisia nakoniec konstatuje, ze v zmluve o pozicke sa
poskytuje odklad doby splatnosti istiny pocas prvych
dvoch rokov, a nie je jasné, ako sa to odzrkadluje na
tirokovej miere stanovenej Statnou agentirou ARDAL.

Vzhladom na uvedené skutocnosti md Komisia pochyb-
nosti o tom, ¢ urokovd sadzba predmetnej pozicky
zodpoveda trhovej sadzbe.

3.1.2.3. Zaver

Z tychto déovodov méd Komisia pochybnosti o tom, ¢ by
investor v trhovej ekonomike poskytol pozicku v takom
objeme a za takychto podmienok, a teda ¢ nedoslo k
zvyhodneniu.

(") Zakladné referencné sadzby Komisie st uverejnené na webovej
stranke:

http:/[ec.europa.cu/competition/state_aid/legislation/

reference_rates.html


http://ec.europa.eu/competition/state_aid/legislation/reference_rates.html
http://ec.europa.eu/competition/state_aid/legislation/reference_rates.html
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(46) Pochybnosti Komisie dalej potvrdzuje uvedeny list agen- (52) Zmluva o poskytnuti po6zicky bola podpisand 31. marca

(47)

(48)

(50)

(51)

tiry ARDAL, v ktorom st uvedené tri dalsie ponuky na
pozicku od komerénych bank (odsek 36). Hoci nie st
jasné trokové miery, ktoré tieto banky navrhujd, v liste
sa uvddza ,dodato¢nd‘ marza vo vyske 1,7 %, ktord sa md
pridat, a ktord méd odzrkadlovat trhové hodnotenie tvero-
vych rizik spolo¢nosti.

Komisia takisto konstatuje, Ze v niekolkych novinovych
¢lankoch (1) sa uvddzal zdmer vlddy SR zachovat finan¢ni
stabilitu a zamestnanost v spolo¢nosti ZSSK Cargo po
vyraznom zniZeni trzieb spolo¢nosti. Podla informdcii z
tlace slovenskd vldda pred rozhodnutim poskytnit pozicku
uvazovala najprv o zvySen{ zdkladného imania spolocnosti.
Informécie zo slovenskej tlace upevilujii pochybnosti o
tom, Ze ciefom prijatého opatrenia neboli vyhliadky na
ziskovost, ale iSlo skor o opatrenie na zdchranu zames-
tnanosti v spolo¢nosti.

Komisia sa nakoniec domnieva, Ze potencidlna ekono-
mickd vyhoda ziskand prostrednictvom poézicky smeruje
k jedinému podniku, a to ZSSK Cargo. Z tohto ddvodu
by to bol selektivny pristup.

3.1.3. Vplyv na obchod a naruenie hospoddrskej stitaze

Komisia konstatuje, Ze akdkolvek pomoc, z ktorej md
uzitok podnik posobxaa na liberalizovanom trhu, moze
ovplyvnit obchod v ramci Unie a narusit hospodarsku
sutaz. V stilade so smernicou Eurépskeho parlamentu a
Rady 2004/51[ES z 29. aprila 2004, ktorou sa meni a
doplha smernica Rady 91/440/EHS o rozvoji Zeleznic
Spolocenstva (3), sa medzindrodnd Zelezni¢nd ndkladnd
preprava liberalizovala od 1.1.2006 a ostatné Zelezni¢né
ndkladné dopravné sluzby od 1.1.2007. ZSSK Cargo je
preto stcastou hospodarskej siufaze v ramci Eurdpskej
tinie. Z toho vyplyva, Ze opatrenie mdze ovplyvnit obchod
v rdmci Unie a narusit hospodarsku sdfaz na vnttornom
trhu.

3.1.4. Zdver

Preto sa Komisia domnieva, Ze na zdklade informdcii, ktoré
md v stcasnosti k dispozicii, by predmetné opatrenie
mohlo zahffiat prvky $tdtnej pomoci v zmysle clanku
107 ods. 1 ZFEU.

3.2. Kvalifikicia pomoci ako neoprivnenej pomoci

V stlade s ¢linkom 108 ods. 3 ZFEU musi ¢lensky $tat
notifikovat kazdy plan na udelenie alebo pozmenenie
pomoci. Prislusny clensky $tat nemoze vykonat navrho-
vané opatrenia, pokial sa vo veci nerozhodlo s kone¢nou
platnostou.

(1) Pozri, napriklad, ¢lanok z 25. februara 2009, http://www.cas.sk/
clanok/107586/vlada-naleje-do-krachujuceho-carga-132-milionov-
eur.html; cldnok zo 7. aprila 2009, http:|[spravy.pravda.sk/kriza-vo-
velkom-zasiahla-zeleznice-cargo-nariadilo-dovolenky-puz-[sk_
ekonomika.asp?c=A090407_181226_sk_ckonomika_p01

@ U.v. EU L 164, 30.4.2004, s. 164.
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2009 a pozicka bola vyplatend 6. aprila 2009. Komisia
konstatuje, ze vsetky tieto ddtumy predchddzaji ddtumu
notifikdcie opatrenia Komisii (10. augusta 2009). Komisia
sa preto domnieva, Ze ak by prislusné opatrenie obsaho-
valo prvky $titnej pomoci, Slovenskd republika by v
dosledku porusenia ¢lanku 108 ods. 3 ZFEU bola poskytla
neoprdvnent pomoc.

3.3. Zlutitelnost potencidlnej Stitnej

vnitornym trhom

pomoci s

Po tom, ¢o Komisia vyjadrila pochybnosti o existencii
pomoci v stvislosti s prislusnym opatrenim, musi posudit
toto opatrenie s ciefom stanovif, & je zlucitelné s
vndtornym trhom vo svetle clinku 107 ods. 2 a 3
ZFEU, v ktorom sa ustanovujii vynimky zo vseobecného
pravidla nekompatibility uvedeného v ¢linku 107 ods. 1.

Vynimky z ¢lanku 107 ods. 2 a 3 pism. a) a d) sa v tomto
pripade, zdd sa, neuplatiuja.

Vynimkou v cldnku 107 ods. 3 pism. b) sa ustanovuje
pomoc na podporu vykondvania doélezitého projektu
spolo¢ného zdujmu alebo na ndpravu vaznej poruchy
fungovania v hospodarstve ¢lenského $titu. V tomto
pripade slovenské orgdny argumentuji, Ze aktudlna
finan¢nd situdcia ZSSK Cargo je priamym dosledkom
sucasnej ekonomickej krizy. Preto musi Komisia preverit
stlad tohto opatrenia s ¢linkom 107 ods. 3 pism. b).

V clanku 107 ods. 3 pism. ¢) sa ustanovuje, Ze Stdtna
pomoc je oprdvnend, ak sa poskytne na podporu rozvoja
urcitych hospodarskych oblasti, za predpokladu, Ze takdto
pomoc neovplyviiuje podmienky obchodovania v rozsahu,
ktory odporuje spoloénému zdujmu. KedZze v tomto
pripade existuji indicie, ze ZSSK Cargo by mohla byt
podnikom v tazkostiach, Komisia musi posudit, ¢ su
splnené podmienky stanovené v usmerneniach Spolocen-
stva o §tatnej pomoci na zdchranu a restrukturaliziciu
firiem v tazkostiach (°) (usmernenia o zdchrane a restruk-
turalizdcii) a usmerneniach Spolodenstva o §titnej pomoci
zelezniénym podnikom (usmernenia pre Zeleznice) (*). Zda
sa, Ze nie st dalsie dovody na to, aby sa pomoc povazo-
vala za zlucitelnd na zdklade ¢lanku 107 ods. 3 pism. c).

Zda sa, ze pokial ide o tento konkrétny pripad, ¢ldnok 93
ZFEU nie je relevantny, kedZe tcelom opatrenia sa nezda
byt plnenie potrieb koordindcie dopravy, a toto opatrenie
nepredstavuje ani ndhradu za vykon urcitych zdvizkov,
ktoré so sebou prindsa verejnd sluzba.

. EU C 244, 1.10.2004, s. 2.
v.EUC1

84, 22.7.2008, s. 13.
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3.3.1. Zlucitelnost podla clanku 107 ods. 3 pism. b) ZFEU

Vzhladom na stéasnii finan¢nt a hospodarsku krizu a ich
dosah na celkové hospodarstvo clenskych Stitov sa
Komisia domnieva, Ze na ndpravu tejto krizy je poskyt-
nutie niektorych druhov $titnej pomoci na ¢asovo obme-
dzené obdobie pripustné a tieto druhy pomoci mézu byt
vyhldsené za zlucitelné s vnitornym trhom podla ¢ldnku
107 ods. 3 pism. b) ZFEU. Tieto opatrenia s prezento-
vané v Docasnom ramci Spolocenstva pre opatrenia $titnej
pomoci na podporu pristupu k financovaniu v obdobi
siCasnej finanénej a hospoddrskej krizy (1) (Docasny
rimec). V stlade s Docasnym rdmcom musia clenské
Staty preukdzaf, Ze opatrenia Stitnej pomoci si nevyh-
nutné, vhodné a primerané na ndpravu vaznej poruchy v
hospodarstve ¢lenského Stitu a Ze sa dodrziavaji vsetky
podmienky zlucitelnosti ustanovené v Docasnom rdmci.

V tomto kontexte sa na postdenie zlucitelnosti opatrenia
na zdklade Docasného rdmca zda byt relevantny odsek 4.2
Zlucitelnd obmedzend vyska pomoci alebo odsek 4.4
Pomoc vo forme dotovanych trokovych sadzieb. V silade
s odseckom 4.2.2 pism. b) Docasného rdmca sa vSak
pomoc podla tohto odseku musi udelit vo forme schémy
$tatnej pomoci.

Pokial ide o stlad opatrenia s odsekom 4.2 Docasného
rdmca, Komisia rozhodnutim z 29. aprila 2009 (?) odst-
hlasila slovenskii schému docasnej pomoci na poskytnutie
obmedzeného objemu zlucitelnej pomoci. V rdmci tejto
schémy je mozné poskytnit maximdlne 500 000 EUR
malym a strednym podnikom ako aj velkym firmdm, a
to v podobe priamych grantov, nendvratnej pomoci a
odpustenia pokit za neplatenie dani a inych poplatkov.
Prijemcami pomoci mozu byt firmy zo vietkych sektorov.

Komisia v tejto stivislosti konstatuje, Ze v ramci schvilenej
schémy sa vyslovne nepocita s pomocou v podobe
pozicky. Dalej sa zdd, ze ekvivalent pozicky v hrubom
vyjadreni by vo velkom rozsahu prekrocil sumu
500 000 EUR.

V odseku 4.4 Docasného rdmca sa ustanovuje pomoc v
podobe dotovanych drokovych sadzieb. Komisia moze
akceptovat pozicky poskytnuté s drokovou mierou, ktorej
troven je aspon rovnakd ako jednodnova sadzba centralnej
banky plus prirdizka rovnd rozdielu medzi priemernou
jednoro¢nou medzibankovou sadzbou a priemernou
jednodiiovou sadzbou centrdlnej banky v obdobi od
1. janudra 2007 do 30. juna 2008 plus prirdizka za
tverové riziko zodpovedajice rizikovému profilu prijemcu
pomoci. Komisia viak konStatuje, Ze slovenské orgdny
nenotifikovali Ziadnu schému na zdklade tohto ustano-
venia a neposkytli Ziadne informdcie 0 mozZnom priamom
stlade tohto opatrenia s odsekom 4.4 Docasného rdmca.
Okrem toho Komisia konstatuje, Ze podmienky pozicky v
momentdlnom stave nie si v stlade s podmienkami usta-

v. EU C 83, 7.4.2009, s. 1.

222/09, uverejnené v U. v. EU C 146 z 26. jina 2009.

novenymi pre tito kategbriu pomoci, kedZe zniZent
trokovii sadzbu je mozné uplatiiovat iba na vyplatu
tirokov pred 31. decembrom 2012 (}). Komisia okrem
toho konstatuje, ze v zmluve o pozicke sa poskytuje
odklad doby splatnosti istiny pocas prvych dvoch rokov.

(63) Aby pomoc bola v siilade s podmienkami Docasného
ramca, moZe sa poskytndt iba spolo¢nostiam, ktoré sa k
1. jalu 2008 nenachddzali v tazkostiach, ale ktoré sa do
tazkosti dostali po tomto ditume v dosledku globdlnej
finan¢nej a hospodarskej krizy.

(64) Slovenské orgdny uvddzaji, Ze ZSSK Cargo nemala pred
1. jilom 2008 finan¢né tazkosti a dostupné tdaje tdto
skuto¢nost potvrdzuja. Napriek stratdm, ktoré spolo¢nost
od svojho vzniku zaznamenala, sa situdcia ZSSK Cargo v
dalsich rokoch zlepsila a finanéné vysledky spolo¢nosti v
prvej polovici roku 2008 boli kladné (pozri odseky 11 a
12). Komisia vsak momentélne nedisponuje vietkymi rele-
vantnymi Gdajmi, ktoré by preukazovali, Ze spolo¢nost
vyhovuje uvedenej podmienke (pozri odsek 2.1 usmerneni
o zdchrane a reStrukturalizacii) (). Z tohto dovodu, a
ked7Ze spolocnost mohla mat tazkosti v case pred
1. jilom 2008, md Komisia v tejto faze pochybnosti o
tom, ¢i toto opatrenie mohlo byt v stlade s uvedenou
podmienkou.

(65) Pri  zohladneni uvedenych skutocnosti ma Komisia
pochybnosti o tom, ¢&i toto opatrenie mozno vyhlasit za
zlucitelné na zaklade ¢linku 107 ods. 3 pism. b) ZFEU v
zmysle odsekov 4.2 a 4.4 Docasného rdmca.

3.3.2. Zlucitelnost podla clanku 107 ods. 3 pism. ¢) ZFEU
(66

~

Okrem pripadov, ked sa konkrétne ustanovuje inak,
Komisia posudzuje zlucitelnost $titnej pomoci na restruk-
turalizdciu firlem v fazkostiach v odvetvi Zelezni¢nej
dopravy na zédklade uvedenych usmerneni Spolo¢enstva o
Stdtnej pomoci na zdchranu a restrukturalizéciu firiem v
tazkostiach (°).

(67

~

Vo svetle uvedenych odsekov 3.1.2 a 3.3.1 Komisia nie je
schopnd jasne urcit, ¢i v momente poskytnutia pozicky
spolo¢nost ZSSK Cargo vyhovovala vymedzeniu firmy v
tazkostiach.

(68) Keby sa vsak spolo¢nost mala povazovat za podnik v
tazkostiach, opatrenie by sa nemohlo povazovat za
pomoc na zdchranu. V tomto ohlade Komisia konstatuje,
ze slovenské organy najneskor do Siestich mesiacov od
schvalenia opatrenia zdchrannej pomoci Komisii neozné-
mili plan restrukturalizcie alebo likvidacie a neposkytli
dokaz o tplnom splateni pozicky (°). V kazdom pripade
trvanie pozicky vyrazne prekracuje cas oprdvneny pre
zachrannt pomoc.

(}) V stlade s Docasnym rdmcom, clenské staty, ktoré chct toto opat-

renie vyuZzif, musia uverejnit online denné jednodiiové (overnight)
sadzby a musia ich poskytnit Komisii.

(*) Chybajt napriklad informécie o vyvoji, pokial ide o sdpis akcif, dalej
o tom, ¢ existuji prebyto¢né kapacity alebo informdicie o vyvoji
hodnoty majetku.

(®) Ozndmenie Komisie — Usmernenia Spolocenstva o Stdtnej pomoci
Zeleznicnym podnikom, U. v. EU C 184 z 22.7.2008, odsek 62.

(°) Pozri odsek 25 pism. ¢) usmerneni o zichrane a reStrukturalizacii.
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(69) Slovenské organy uviedli, Ze sa ocakdva, ze ZSSK Cargo Statnej pomoci v zmysle clanku 107 ods. 1 ZFEU a vyja-

(70)

(72)

vytvori v budiicnosti vacsie zisky, kedze podla ich ndzoru
by sa mal dosah finan¢nej krizy zmiernit, a teda by mali
narést trzby z prepravy tovaru. Uvadzaja takisto, Ze dalsi
rast trzieb umozni pouzivanie novych modernych techno-
16gii, najmé pri preklddke tovarov na hranici s Ukrajinou,
ako aj ocakdvané zniZenie poplatkov za infrastruktiru a
prijatie nového zédkona na jesenn 2009, ktorym sa v cestnej
doprave od roku 2010 zavddza mytny systém.

Tieto vSeobecné tivahy nemozno povazovat za riadny plan
restrukturalizdcie, ktorym by sa zabezpecila dlhodobd
ziskovost  spolocnosti, ¢o  predstavuje  nevyhnutni
podmienku schvdlenia pomoci na reStrukturalizdciu.
NavySe sa zdd, Ze ani dalsie podmienky (pomoc obme-
dzend na minimum, vlastny prispevok, kompenzalné
opatrenia atd.) sa nedodrZiavaju.

ZSSK Cargo nemdze vyuzivat konkrétne ustanovenia tyka-
jlice sa pomoci na reStrukturalizdciu, ktoré st uvedené v
kapitole 5 Zelezni¢nych usmerneni, kedze ide o podnik s
vlastnou pravnou subjektivitou, a nie iba diviziu Zeleznic-
ného podniku.

3.4. Zaver

Vzhladom na uvedené skuto¢nosti sa Komisia v tejto fize
domnieva, Ze prislusné opatrenie moze obsahovat prvky

(73

=

druje pochybnosti o jeho zlucitelnosti s vnatornym trhom.

Komisia si dovoluje pripomentt Slovenskej republike, Ze
¢lanok 108 ods. 3 ZFEU md odkladny dcinok,
a upozoriiuje na c¢ldnok 14 nariadenia Rady (ES)

¢ 659/1999, v ktorom sa ustanovuje, Ze akikolvek
neopravnent pomoc mozno od prijemcu vymdhat.

4. ROZHODNUTIE

Komisia sa preto rozhodla zacat konanie ustanovené
v ¢ldnku 108 ods. 2 ZFEU v stlade s ¢ldnkom 6 naria-
denia Rady ¢. 659/1999.

Komisia upozorfiuje Slovenskd republiku, Ze bude infor-
movat zainteresované strany prostrednictvom uverejnenia
tohto listu a jeho zmysluplného zhrnutia v Uradnom vest-
niku Eurépskej tinie. Komisia bude tieZ informovat zaintere-
sované strany v krajindich EZVO, ktoré sii signatdrmi
dohody o EHP, uverejnenim oznamu v dodatku EHP
k Uradnému vestniku Eurdpskej tinie, ako aj Dozorny organ
EZVO zaslanim kopie tohto listu. VSetky tieto zaintereso-
vané strany Komisia vyzve, aby predlozili svoje pripo-
mienky do jedného mesiaca od ddtumu uverejnenia uvede-
nych informdcii.
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Prior notification of a concentration
(Case COMP/M.5675 — Syngenta/Monsanto’s Sunflower Seed Business)
(Text with EEA relevance)

(2010/C 117/05)

1. On 28 April 2010, the Commission received a notification of a proposed concentration, following a
referral pursuant to Article 22 of Council Regulation (EC) No 139/2004 ('), by which the undertaking
Syngenta Crop Protection AG (‘Syngenta CP’, Switzerland) belonging to the group Syngenta AG
(Switzerland) acquires within the meaning of Article 3(1)(b) of the Merger Regulation control of part of
Monsanto Company’s (Monsanto’, USA) assets pertaining to Monsanto’s global hybrid sunflower seed
business (Monsanto’s sunflower seed business) by way of purchase of assets.

2. The business activities of the undertakings concerned are:

— Syngenta CP is active in the agribusiness. It develops, produces and sells agrochemicals, in particular
crop protection products and seeds, among other sunflower seeds and sunflower seed treatments,

— Monsanto’s sunflower seed business consists of assets pertaining to Monsanto’s global hybrid sunflower
business.

3. On preliminary examination, the Commission finds that the notified transaction could fall within the
scope the EC Merger Regulation. However, the final decision on this point is reserved.

4. The Commission invites interested third parties to submit their possible observations on the proposed
operation to the Commission.

Observations must reach the Commission not later than 10 days following the date of this publication.
Observations can be sent to the Commission by fax (+32 22964301), by e-mail to COMP-MERGER-
REGISTRY@ec.europa.cu or by post, under reference number COMP/M.5675 — Syngenta/Monsanto’s
Sunflower Seed Business, to the following address:

European Commission
Directorate-General for Competition
Merger Registry

J-70

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

(") OJ L 24, 29.1.2004, p. 1 (the ‘EC Merger Regulation).
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