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Technical working document  

produced in connection with ECB Opinion CON/2017/421 

Proposal for a regulation of the European Parliament and of the Council 

amending Regulation (EU) No 648/2012 as regards the clearing obligation, the suspension of the 
clearing obligation, the reporting requirements, the risk-mitigation techniques for OTC derivatives 

contracts not cleared by a central counterparty, the registration and supervision of trade repositories 
and the requirements for trade repositories  

Drafting proposals 

 

 

Text proposed by the Commission 
 

Amendments proposed by the ECB2 
 

Amendment 1 

Recital 28a (new) 

No text. ‘Delegated and implementing acts adopted in 
accordance with Articles 290 and 291 TFEU 
constitute Union legal acts. Pursuant to 
Articles 127(4) and 282(5) TFEU, the ECB is to 
be consulted on any proposed Union act in its 
fields of competence. In light of the fact that 
safe and efficient financial market 
infrastructures, in particular clearing systems, 
are essential for the fulfilment of the basic 
tasks of the ESCB under Article 127(2) TFEU, 
and the pursuit of its primary objective of 
maintaining price stability under Article 127(1) 
TFEU, the ECB should be duly consulted on 
delegated and implementing acts adopted 
under this Regulation.’ 

                                                 
1  This technical working document is produced in English only and communicated to the consulting Union institution(s) 

after adoption of the opinion. It is also published in the Legal framework section of the ECB’s website alongside the 
opinion itself. 

2  Bold in the body of the text indicates where the ECB proposes inserting new text. Strikethrough in the body of the text 
indicates where the ECB proposes deleting text. 
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Text proposed by the Commission 
 

Amendments proposed by the ECB2 
 

Explanation 

Commission draft delegated and implementing acts qualify as ‘proposed Union acts’ within the meaning 

of Articles 127(4) and 282(5) of the Treaty. Both delegated and implementing acts constitute Union legal 

acts. The ECB should be consulted in due time on any draft Union acts, including draft delegated and 

implementing acts, falling within its fields of competence. While the obligation to consult the ECB derives 

directly from the Treaty, in order to ensure clarity, this requirement should also be reflected in a recital of 

the proposed regulation. For example, recitals recalling the obligation to consult the ECB can be found in 

Regulation (EU) 2016/792 of the European Parliament and of the Council3 and Regulation (EU) 

No 549/2013 of the European Parliament and of the Council4. See paragraph 8 of the Opinion. 

 

Amendment 2 

Article 1(1a) (new) of the proposed regulation 

concerning Article 1(4) of Regulation (EU) No 648/2012 

No text. ‘(1a) In Article 1(4), the following point (d) is added: 

“(d) transactions to which the bodies listed in 
paragraphs (a) to (c) above are 
counterparties.”’ 

Explanation 

The exemption of the members of the ESCB from the application of the proposed regulation is not 

sufficient to ensure that transactions to which ESCB members are counterparty are also exempt from the 

reporting and transparency obligations. Therefore this new subparagraph is necessary. See 

paragraphs 1.1 to 1.4 of the Opinion. 

 

Amendment 3 

Article 1(3) of the proposed regulation  

concerning new Article4a(2) of Regulation (EU) No 648/2012 

‘2. A financial counterparty that has become 

subject to the clearing obligation in accordance 

with paragraph 1 and subsequently demonstrates 

to the relevant competent authority that its 

‘2. A financial counterparty that has become 

subject to the clearing obligation in accordance 

with paragraph 1 and subsequently demonstrates 

to the relevant competent authority that its 

                                                 
3  Regulation (EU) 2016/792 of the European Parliament and of the Council of 11 May 2016 on harmonised indices of 

consumer prices and the house price index, and repealing Council Regulation (EC) No 2494/95 (OJ L 135, 24.5.2016, p. 
11). See recital 4. 

4  Regulation (EU) No 549/2013 of the European Parliament and of the Council of 21 May 2013 on the European system of 
national and regional accounts in the European Union (OJ L 174, 26.6.2013, p. 1). See recital 24. 
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Text proposed by the Commission 
 

Amendments proposed by the ECB2 
 

aggregate month-end average position for the 

months March, April and May of a given year no 

longer exceeds the clearing threshold referred to in 

paragraph 1, shall no longer be subject to the 

clearing obligation set out in Article 4.‘ 

 

 

aggregate month-end average position for the 

months March, April and May of a given year no 

longer exceeds the clearing threshold referred to in 

paragraph 1, shall no longer be subject to the 

clearing obligation set out in Article 4.  

The financial counterparty shall be able to 
demonstrate to the relevant competent 
authority that the calculation of the aggregate 
month-end position in OTC derivatives 
contracts does not lead to a systematic 
underestimation of the overall position.‘ 

Explanation 

The proposed introduction of a methodology for calculating the positions in OTC derivatives contracts 

relevant for determining whether a financial counterparty (FC) or a non–financial counterparty (NFC) is 

subject to the clearing obligation, which is based on end-of-period data instead of a rolling average 

position in OTC derivatives contracts over 30 working days, may create an incentive for ‘window 

dressing’ to avoid the clearing obligation. The ECB therefore proposes to add a requirement that the FC 

shall be able to demonstrate to the relevant competent authority that the calculation of the aggregate 

month-end position in OTC derivatives contracts does not lead to a systematic underestimation of the 

overall position. 

 

Amendment 4 

Article1(8) of the proposed regulation  

concerning new Article 10(2) of Regulation (EU) No 648/2012 

‘2. A non-financial counterparty that has become 

subject to the clearing obligation in accordance 

with the second subparagraph of paragraph 1 and 

subsequently demonstrates to the authority 

designated in accordance with paragraph 5 that its 

aggregate month-end average position for the 

months March, April and May of a given year no 

longer exceeds the clearing threshold referred to in 

paragraph 1 shall no longer be subject to the 

clearing obligation set out in Article 4. ‘ 

 

‘2. A non-financial counterparty that has become 

subject to the clearing obligation in accordance 

with the second subparagraph of paragraph 1 and 

subsequently demonstrates to the authority 

designated in accordance with paragraph 5 that its 

aggregate month-end average position for the 

months March, April and May of a given year no 

longer exceeds the clearing threshold referred to in 

paragraph 1 shall no longer be subject to the 

clearing obligation set out in Article 4.  

The non-financial counterparty shall be able to 
demonstrate to the relevant competent 
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Text proposed by the Commission 
 

Amendments proposed by the ECB2 
 

authority that the calculation of the aggregate 
month-end position in OTC derivatives 
contracts does not lead to a systematic 
underestimation of the overall position.  

Explanation 

For the reasons adduced in Amendment 8 the ECB proposes also to add a requirement in the proposed 

regulation that the NFC shall be able to demonstrate to the relevant competent authority that the 

calculation of the aggregate month-end position in OTC derivatives contracts does not lead to a 

systematic underestimation of the overall position. 

 

Amendment 5 

Article 1(7)(a) of the proposed regulation  

concerning Article 9(1) of Regulation (EU) No 648/2012 

‘1. Counterparties and CCPs shall ensure that the 

details of any derivative contract they have 

concluded and of any modification or termination of 

the contract are reported in accordance with 

paragraph 1a to a trade repository registered in 

accordance with Article 55 or recognised in 

accordance with Article 77. The details shall be 

reported no later than the working day following the 

conclusion, modification or termination of the 

contract.  

The reporting obligation shall apply to derivative 

contracts which:  

(a) were entered into before 12 February 2014 and 

remain outstanding on that date;  

(b) were entered into on or after 12 February 2014.  

The reporting obligation shall not apply to 

intragroup transactions referred to in Article 3 

where one of the counterparties is a non-financial 

counterparty.’ 

 

‘1. Counterparties and CCPs shall ensure that the 

details of any derivative contract they have 

concluded and of any modification or termination of 

the contract are reported in accordance with 

paragraph 1a to a trade repository registered in 

accordance with Article 55 or recognised in 

accordance with Article 77. The details shall be 

reported no later than the working day following the 

conclusion, modification or termination of the 

contract.  

The reporting obligation shall apply to derivative 

contracts which:  

(a) were entered into before 12 February 2014 and 

remain outstanding on that date;  

(b) were entered into on or after 12 February 2014. 

The reporting obligation shall not apply to 

intragroup transactions referred to in Article 3 

where one of the counterparties is a are non-
financial counterparty counterparties which are 
not subject to the clearing obligation referred 
to in Article 4 pursuant to Article 10(1).’ 

Explanation 

Recital 12 of the proposed regulation mentions reduction of the ‘important costs and burdens on non-
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Text proposed by the Commission 
 

Amendments proposed by the ECB2 
 

financial counterparties’ as an objective of the intragroup reporting exemption for trades where at least 

one entity is a NFC. However, by holding financial counterparties engaging in derivative trades with 

NFCs below the clearing threshold responsible and liable for reporting on behalf of both counterparties, 

this objective is already achieved. The ECB therefore proposes excluding from the intragroup exemption 

trades where only one of the counterparties is a financial counterparty, as such trades would provide 

valuable information on derivatives trading while not imposing any additional burden on small NFCs.  

With regard to intragroup trades between NFCs, the ECB’s internal analysis shows that, although such 

trades represent a small share of the total reports collected under Regulation (EU) No 648/2012, their 

relative share increases for some asset classes, e.g. currency derivatives. While it is understood that the 

Commission’s objective is to reduce an unnecessary reporting burden on NFCs, a broad exemption such 

as that proposed in the current text may be problematic as it: 

- could trigger regulatory arbitrage by agents to avoid the reporting obligation; 

- would deprive competent authorities of information on derivatives transactions that may not 

have hedging purposes;  

- would apply equally to small NFCs with little impact on the market and large NFCs that trade 

significant volumes of contracts.  

For these reasons, the ECB suggests that the reporting obligation should not apply to intragroup 

transactions between NFCs which are not subject to the clearing obligation.  

 

Amendment 6 

Article 1(7)(b) of the proposed regulation  

concerning Article 9 of Regulation (EU) No 648/2012 

‘1a. The details of derivative contracts referred to in 

paragraph 1 shall be reported as follows:  

(a) CCPs shall be responsible for reporting on 

behalf of both counterparties the details of 

derivative contracts that are not OTC derivative 

contracts as well as for ensuring the accuracy of 

the details reported;  

(b) financial counterparties shall be responsible for 

reporting on behalf of both counterparties the 

details of OTC derivative contracts concluded with 

a non-financial counterparty that is not subject to 

the conditions referred to in the second 

subparagraph of Article 10(1) as well as for 

ensuring the accuracy of the details reported;  

‘1a. The details of derivative contracts referred to in 

paragraph 1 shall be reported as follows:  

(a) CCPs shall be responsible for reporting on 

behalf of both counterparties the details of 

derivative contracts that are not OTC derivative 

contracts as well as for ensuring the accuracy of 

the details reported;  

(b) financial counterparties shall be responsible for 

reporting on behalf of both counterparties the 

details of OTC derivative contracts concluded with 

a non-financial counterparty that is not subject to 

the conditions referred to in the second 

subparagraph of Article 10(1) as well as for 

ensuring the accuracy of the details reported;  
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Text proposed by the Commission 
 

Amendments proposed by the ECB2 
 

(c) the management company of a UCITS shall be 

responsible for reporting the details of OTC 

derivative contracts to which that UCITS is a 

counterparty as well as for ensuring the accuracy 

of the details reported;  

(d) the manager of an AIF shall be responsible for 

reporting the details of OTC derivative contracts to 

which that AIF is a counterparty as well as for 

ensuring the accuracy of the details reported;  

(e) counterparties and CCPs shall ensure that the 

details of their derivative contracts are reported 

accurately and without duplication.  

 

Counterparties and CCPs subject to the reporting 

obligation referred to in paragraph 1 may delegate 

that reporting obligation.’ 

(c) the management company of a UCITS shall be 

responsible for reporting the details of OTC 

derivative contracts to which that UCITS is a 

counterparty as well as for ensuring the accuracy 

of the details reported;  

(d) the manager of an AIF shall be responsible for 

reporting the details of OTC derivative contracts to 

which that AIF is a counterparty as well as for 

ensuring the accuracy of the details reported;  

(e) counterparties and CCPs shall ensure that the 

details of their derivative contracts are reported 

accurately and without duplication. ; 

(f) non-financial counterparties subject to the 
clearing obligation referred to in Article 4 
pursuant to Article 10(1) shall be responsible 
for reporting on behalf of both counterparties 
the details of intragroup OTC derivative 
contracts concluded with a non-financial 
counterparty that are not subject to the clearing 
obligation referred to in Article 4 pursuant to 
Article 10(1), and for ensuring the accuracy of 
the details reported.’ 

Counterparties and CCPs subject to the reporting 

obligation referred to in paragraph 1 may delegate 

that reporting obligation.’ 

Explanation 

This amendment is proposed in support of Amendment 5 above and should be read in conjunction with it. 

The counterparty that is subject to the clearing obligation in an intragroup transaction entered into by two 

NFCs should be responsible for reporting the transactions on behalf of both counterparties.  

 

Amendment 7 

Article 1(7)(c) of the proposed regulation  

concerning Article 9(6) of Regulation (EU) No 648/2012 

‘(c) paragraph 6 is replaced by the following: 

“6. To ensure uniform conditions of application 

of paragraphs 1 and 3, ESMA shall develop 

‘(c) paragraph 6 is replaced by the following: 

“6. To ensure uniform conditions of application 

of paragraphs 1 and 3, ESMA shall, in close 
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Text proposed by the Commission 
 

Amendments proposed by the ECB2 
 

draft implementing technical standards 

specifying: 

(a) the data standards and formats for the 

information to be reported, which shall 

include at least the following: 

(i) global legal entity identifiers (‘LEIs’); 

(ii) international securities identification numbers 

(‘ISINs’); 

(iii) unique trade identifiers (‘UTIs’); 

(b) the methods and arrangements for reporting; 

(c) the frequency of the reports; 

(d) the date by which derivative contracts are to 

be reported, including any phase-in for 

contracts entered into before the reporting 

obligation applies. 

In developing those draft technical standards, 

ESMA shall take into account international 

developments and standards agreed upon at 

Union or global level, and their consistency with the 

reporting requirements laid down in Article 4 of 

Regulation (EU) No 2015/2365* and Article 26 of 

Regulation (EU) No 600/2014. 

ESMA shall submit those draft implementing 

technical standards to the Commission by [PO 

please insert the date 9 months after the entry into 

force of this Regulation]. 

Power is conferred on the Commission to adopt the 

implementing technical standards referred to in the 

first subparagraph in accordance with Article 15 of 

Regulation (EU) No 1095/2010.”’ 

 

cooperation with the ESCB, develop draft 

implementing technical standards specifying: 

(e) the data standards and formats for the 

information to be reported, which shall 

include at least the following: 

(i) global legal entity identifiers (‘LEIs’); 

(ii) international securities identification numbers 

(‘ISINs’); 

(iii) unique trade identifiers (‘UTIs’); 

(f) the methods and arrangements for reporting; 

(g) the frequency of the reports; 

(h) the date by which derivative contracts are to 

be reported, including any phase-in for 

contracts entered into before the reporting 

obligation applies. 

In developing those draft technical standards, 

ESMA shall take into account international 

developments and standards agreed upon at 

Union or global level, and their consistency with the 

reporting requirements laid down in Article 4 of 

Regulation (EU) No 2015/2365* and Article 26 of 

Regulation (EU) No 600/2014. 

ESMA shall submit those draft implementing 

technical standards to the Commission by [PO 

please insert the date 9 months after the entry into 

force of this Regulation]. 

Power is conferred on the Commission to adopt the 

implementing technical standards referred to in the 

first subparagraph in accordance with Article 15 of 

Regulation (EU) No 1095/2010. 

* Regulation (EU) 2015/2365 of the European 
Parliament and of the Council of 25 November 
2015 on transparency of securities financing 
transactions and of reuse and amending 
Regulation (EU) No 648/2012 (OJ L 337, 
23.12.2015, p. 1).”’ 
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Text proposed by the Commission 
 

Amendments proposed by the ECB2 
 

Explanation 

Authorities, including the relevant members of the ESCB, that have direct and immediate access to trade 

repositories’ data have developed significant expertise in this field. It is important to ensure that such 

expertise is leveraged in the development of implementing technical standards, in particular with regard 

to data standards and formats.  

 

Amendment 8 

Article 1(16) of the proposed regulation  

concerning Article 78 of Regulation (EU) No 648/2012 

‘(16) In Article 78, the following paragraph 9 and 10 

are added: 

“(9) A trade repository shall establish the following 

procedures and policies: 

(a) procedures for the effective reconciliation of 

data between trade repositories; 

(b) procedures to ensure the completeness and 

accuracy of the reported data; 

(c) policies for the orderly transfer of data to other 

trade repositories where requested by the 

counterparties or CCPs referred to in Article 9 or 

where otherwise necessary. 

(10) To ensure a consistent application of this 

Article, ESMA shall develop draft regulatory 

technical standards specifying: 

 (a) the procedures for the reconciliation of data 

between trade repositories;  

 (b) the procedures to be applied by the trade 

repository to verify the compliance by the reporting 

counterparty or submitting entity with the reporting 

requirements and to verify the completeness and 

accuracy of the information reported under 

Article 9. 

ESMA shall submit those draft regulatory technical 

standards to the Commission by [PO please insert 

the date 9 months after the entry into force of this 

‘(16) In Article 78, the following paragraphs 9 and 

10 are added: 

“(9) A trade repository shall establish the following 

procedures and policies: 

(a) procedures for the effective reconciliation of 

data between trade repositories; 

(b) procedures to ensure the completeness and 

accuracy of the reported data; 

(c) policies for the orderly transfer of data to other 

trade repositories where requested by the 

counterparties or CCPs referred to in Article 9 or 

where otherwise necessary. 

(10) To ensure a consistent application of this 

Article, ESMA shall, in close cooperation with 
the ESCB, develop draft regulatory technical 

standards specifying: 

(a) the procedures for the reconciliation of data 

between trade repositories;  

(b) the procedures to be applied by the trade 

repository to verify the compliance by the reporting 

counterparty or submitting entity with the reporting 

requirements and to verify the completeness and 

accuracy of the information reported under 

Article 9. 

ESMA shall submit those draft regulatory technical 

standards to the Commission by [PO please insert 

the date 9 months after the entry into force of this 
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Text proposed by the Commission 
 

Amendments proposed by the ECB2 
 

Regulation]. 

Power is delegated to the Commission to adopt the 

regulatory technical standards referred to in the 

first subparagraph in accordance with Articles 10 to 

14 of Regulation (EU) No 1095/2010.”’ 

Regulation]. 

Power is delegated to the Commission to adopt 

the regulatory technical standards referred to in 

the first subparagraph in accordance with 

Articles 10 to 14 of Regulation (EU) 

No 1095/2010.”’ 

Explanation 

Authorities, including the relevant members of the ESCB, that have direct and immediate access to trade 

repositories’ data have developed significant expertise in this field. It is important to ensure that this 

expertise is leveraged in the development of regulatory technical standards.  

 

Amendment 9 

Article 1(19)(c) of the proposed regulation  

concerning Article 85(3) of Regulation (EU) No 648/2012 

‘3. By [PO please add 6 months before the date 

referred to in paragraph 1] ESMA shall report to the 

Commission on the following:   

(a)    whether viable technical solutions have been 

developed that facilitate the participation of 

PSAs in central clearing and the impact of 

those solutions on the level of central 

clearing by PSAs, taking into account the 

report referred to in paragraph 2; 

(b)    the impact of this Regulation on the level of 

clearing by non-financial counterparties and 

the distribution of clearing within the non-

financial counterparty class, especially with 

regard to the appropriateness of the clearing 

thresholds referred to in Article 10(4); 

(c)    the impact of this Regulation on the level of 

clearing by financial counterparties other 

than those subject to Article 4a(2) and the 

distribution of clearing within that financial 

counterparty class, especially with regard to 

the appropriateness of the clearing 

thresholds referred to in Article 10(4); 

‘3. By [please add 6 months before the date 

referred to in paragraph 1] ESMA shall report to the 

Commission on the following:   

(a)    whether viable technical solutions have been 

developed that facilitate the participation of 

PSAs in central clearing and the impact of 

those solutions on the level of central 

clearing by PSAs, taking into account the 

report referred to in paragraph 2; 

(b)    the impact of this Regulation on the level of 

clearing by non-financial counterparties and 

the distribution of clearing within the non-

financial counterparty class, especially with 

regard to the appropriateness of the clearing 

thresholds referred to in Article 10(4); 

(c)    the impact of this Regulation on the level of 

clearing by financial counterparties other 

than those subject to Article 4a(2) and the 

distribution of clearing within that financial 

counterparty class, especially with regard to 

the appropriateness of the clearing 

thresholds referred to in Article 10(4); 
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Text proposed by the Commission 
 

Amendments proposed by the ECB2 
 

(d)     the improvement of the quality of transaction 

data reported to trade repositories, the 

accessibility of those data and the quality of 

the information received from trade 

repositories in accordance with Article 81; 

(e)     the accessibility of clearing by 

counterparties.’ 

(d)  in close cooperation with the relevant 
members of the ESCB, the improvement of 

the quality of transaction data reported to 

trade repositories, the accessibility of those 

data and the quality of the information 

received from trade repositories in 

accordance with Article 81; 

(e)      the accessibility of clearing by 

counterparties.’ 

Explanation 

Authorities, including the relevant members of the ESCB, that have direct and immediate access to trade 

repositories’ data have developed significant expertise in this field. It is important to ensure that this 

expertise is leveraged in the development of implementing technical standards, in particular with regard 

to data standards and formats. 

 

 

 


