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III
(Other acts)

EUROPEAN ECONOMIC AREA
EFTA SURVEILLANCE AUTHORITY DECISION
No 94/17/COL
of 31 May 2017
closing the formal investigation into the exemption rule for ambulant services under the scheme
on differentiated social security contributions 2014-2020 (Norway) [2018/595]
THE EFTA SURVEILLANCE AUTHORITY (‘the Authority’),
HAVING REGARD to:

the Agreement on the European Economic Area (‘the EEA Agreement’), in particular to Articles 61 and 62,
Protocol 26 to the EEA Agreement,
the Agreement between the EFTA States on the Establishment of a Surveillance Authority and a Court of Justice (‘the
Surveillance and Court Agreement’), in particular to Article 24,
Protocol 3 to the Surveillance and Court Agreement (‘Protocol 3’), in particular to Article 7(3) of Part II,
Whereas:

I. FACTS

1. Procedure
(1)

The Norwegian authorities notified the scheme on differentiated social security contributions 2014-2020
pursuant to Article 1(3) of Part I of Protocol 3 by letter of 13 March 2014 (1). On the basis of that notification
and information submitted thereafter (2), the Authority approved the notified aid scheme by its Decision
No 225/14/COL of 18 June 2014.

(2)

By its judgment of 23 September 2015 in Case E-23/14 Kimek Offshore AS v EFTA Surveillance Authority (3) the
EFTA Court annulled, in part, the Authority's decision.

(3)

By letter dated 15 October 2015 (4), the Authority requested information from the Norwegian authorities. By
letter dated 6 November 2015 (5), the Norwegian authorities responded.

(4)

By Decision No 489/15/COL of 9 December 2015, the Authority initiated the formal investigation procedure. By
letter dated 13 January 2016 (6), the Norwegian authorities responded to the Authority's decision.

(1)
(2)
(3)
(4)
(5)
(6)

Documents No 702438-702440, 702442 and 702443.
See Decision No 225/14/COL (OJ C 344, 2.10.2014, p. 14 and EEA Supplement No 55, 2.10.2014, p. 4) at paragraph 2.
Case E-23/14 Kimek Offshore AS v EFTA Surveillance Authority [2015] EFTA Ct. Rep. 412.
Document No 776348.
Documents No 779603 and 779604.
Document No 787605.
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On 30 June 2016, the decision to initiate the formal investigation procedure was published in the Official Journal
of the European Union and in the EEA Supplement to it (1). The Authority received comments from two interested
parties, Kimek Offshore AS (letter dated 12 May 2016 (2)) and NHO Finnmark (letter dated 4 July 2016 (3)) by
30 July 2016, the expiry of the deadline to submit comments. By letter dated 2 August 2016 (4), the Authority
forwarded the comments to the Norwegian authorities who were given the opportunity to respond. By letter
dated 5 September 2016 (5), the Norwegian authorities responded.

2. The scope of the formal investigation
(6)

By its judgment, the EFTA Court partly annulled the Authority's decision approving the regionally differentiated
social security contributions scheme 2014-2020. The aid scheme as a whole has not been subject to the renewed
scrutiny of the Authority during the formal investigation. The investigation has been confined to that part of the
scheme (an exemption rule for ambulant services) for which the Authority's approval was annulled.

(7)

However, as the rule for ambulant services is an exemption to the rules set out in the differentiated social security
contribution scheme, for the sake of completeness, the Authority considers it illustrative to give an overview of
the objective and the legal basis of the aid scheme as such, before presenting the rules on registration of
businesses in Norway and the exemption rule for ambulant services itself.

3. Overview of the scheme
3.1. Objective
(8)

The objective of the scheme on differentiated social security contributions is to reduce or prevent depopulation
in the least inhabited regions in Norway by stimulating employment. To achieve this objective, the operating aid
scheme reduces employment costs by reducing the social security contribution rates in certain geographical
areas. As a main rule, the aid intensities vary according to the geographical area in which the business unit is
registered. The rules on registration are explained in greater detail below.

3.2. National legal basis
The national legal basis for the scheme is Section 23-2 of the National Insurance Act (6). This provision sets out
the employer's general obligation to pay social security contributions calculated on the basis of gross salary paid
to the employee. According to paragraph 12 of that section, the Norwegian Parliament may adopt regionally
differentiated rates, as well as specific provisions for undertakings within certain sectors. Thus, it is the National
Insurance Act, in conjunction with the annual decisions of the Norwegian Parliament, that forms the national
legal basis for the scheme (7).

(9)

3.3. Rules on registration
(10)

Eligibility for aid under the scheme depends on whether a business is registered in the eligible area. The main rule
of the scheme is that aid intensities vary according to the geographical area in which the business is registered.

(11)

Norwegian law requires undertakings to register subunits for each separate business activity performed (8). If an
undertaking performs different kinds of business activities, separate subunits must be registered. Moreover,
separate units must be registered if the activities are performed in different geographical locations.

(12)

According to the Norwegian authorities, the ‘separate business activity’ criterion is met when at least
one employee carries out work for the parent unit in a separate area, and the undertaking may be visited there.

(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)

OJ C 263, 30.6.2016, p. 21 and EEA Supplement No 36, 30.6.2016, p. 3.
Document No 804442.
Document No 811491.
Document No 813803.
Document No 816653.
LOV-1997-02-28-19.
For further details on the aid scheme, see the Authority's Decision No 225/14/COL.
The Act on the Coordinating Register for Legal Entities (LOV-1994-06-03-15).
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Each subunit forms its own basis for the calculation of the differentiated social security contribution, depending
on their registered location. In this way, an undertaking registered outside the area eligible for aid under the
scheme will be eligible for aid if, and in so far as, its economic activities are performed within a subunit located
within the eligible area.

3.4. Ambulant services — the measure under scrutiny
(13)

By way of exemption from the main rule on registration, the scheme also applies to undertakings registered
outside the eligible area which hire out workers to the eligible area or whose employees are engaged in mobile
activities within the eligible area. For the purposes of this decision, the work provides in these situations are
referred to as ‘ambulant services’). This is the exemption rule under scrutiny in the decision at hand. For the
purposes of this decision, the rule is referred to as the ‘exemption rule’. The national legal basis for the
exemption rule is provided for by Section 1(4) of the Norwegian Parliament's Decision No 1482 of 5 December
2013 on determination of the tax rates etc. under the National Insurance Act for 2014.

(14)

The exemption applies only when the employee spends half or more of their working days in the eligible area.
Further, the reduced rate is only applicable for the part of the work carried out there. As a principal rule, the tax
registration period is one calendar month. Social security contributions are calculated on the basis of the rate
applicable in the zone where the employer is considered to conduct business activity.

(15)

This means that if, for example, an employee of an Oslo-registered entity (Oslo is in Zone 1, an ineligible zone,
where the rate therefore is the standard 14,1 %) completes 60 % of their work one calendar month in Vardø
(which is in Zone 5 where the applicable rate is 0 %) and the rest in Oslo, the undertaking will be eligible for the
zero-rate on the salary to be paid for the work carried out in Vardø, but not for the work carried out in Oslo.

4. Judgment of the EFTA Court
(16)

The EFTA Court annulled the Authority's Decision No 225/14/COL in so far as it closed the preliminary investi
gation as regards the aid measure in Section 1(4) of the Norwegian Parliament's Decision No 1482 of
5 December 2013 on determination of the tax rates etc. under the National Insurance Act for 2014.

(17)

The EFTA Court concluded (1) that the Authority had not assessed the circumstances and their consequences with
regard to the compatibility of the rule set out in Section 1(4) with the functioning of the EEA Agreement within
the meaning of Article 61(3) EEA, especially as regards the impact of the exemption rule on competition and
trade and its compatibility with paragraph 16 of the Authority's Guidelines on Regional State aid for 2014-2020
(‘RAG’) (2). Such a specific assessment was, according to the Court, essential for the Authority's assessment of the
notified scheme.

(18)

Section 1(4) is drafted in such a way as to mirror the exemption rule (which is the subject of the present
decision), with a corresponding anti-circumvention measure designed to prevent undertakings from claiming aid
under the scheme by virtue of simply registering their business within an area with a lower rate of social security
contributions, then proceeding to perform ambulant activities or hire out their employees to work in an area
with a higher rate. The anti-circumvention measure is not subject to the present procedure (3).

5. Comments by the Norwegian authorities to Decision No 489/15/COL
(19)

In response to the Authority's opening of the formal investigation (4), the Norwegian authorities have clarified
their view that the applicable rate under the social security contributions system has, since before 2007, been
based on where the employer was considered to carry out its business activity. This rule is based on the
fundamental premise that only undertakings performing economic activity in the eligible area should receive aid,
and only to the extent that they are performing economic services in the area. Registration is not the decisive
issue.

(1) Case E-23/14 Kimek Offshore AS v EFTA Surveillance Authority [2015] EFTA Ct. Rep. 412, paragraph 116.
(2) OJ L 166, 5.6.2014, p. 44 and EEA Supplement No 33, 5.6.2014, p. 1.
(3) See Order of the EFTA Court of 23.11.2015 in Case E-23/14 INT Kimek Offshore AS v EFTA Surveillance Authority [2015] EFTA Ct.
Rep. 666.
(4) Comments previously submitted by the Norwegian authorities are summarised in the decision to open the formal investigation, Decision
No 489/15/COL, at paragraphs 15-21.
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The aid granted on the basis of the scheme on differentiated social security contributions amounts to about NOK
6,85 billion annually (1). On the basis of data collected from the eight first months of 2015, the Norwegian
authorities have presented the estimated effects of the exemption rule for the different zones for 2015 as
a whole. For a description of zones 1, 2, 3, 4 and 4a, see Decision No 225/14/COL, at paragraph 25. Zone 1
covers central areas in Norway as well as all territories outside of Norway. Activities carried out in zone 1 are not
eligible for aid under the scheme. Activities carried out in zone 1a are also ineligible for aid under the scheme. In
zone 1a however, the Norwegian authorities have set up a system where the social security contribution rate is
reduced. This reduction is granted as de minimis aid. Measures which comply with the conditions of the de
minimis Regulation (2) do not constitute aid within the meaning of Article 61 of the EEA Agreement.

Table
An estimate for the year 2015 of the aid granted to undertakings registered in the zones
designated by the aid scheme due to the application of the exemption rule

Zone

NOK million

1

240

1a

38

2

9

3

1

4

1

4a

10

Sum

300

(21)

The Norwegian authorities have explained that the figures may vary substantially depending on the nature of the
ambulant services. Large construction projects will typically rely on ambulant services and thus increase the use
of ambulant activities. Moreover, undertakings carrying out substantial activities in the eligible zones may
reorganise their activities by establishing subunits in the relevant zone. This will also affect the estimated effect of
the exemption rule. Finally, the Norwegian authorities point to the positive indirect effects from increased
activities in the construction sector on employment in other sectors in the eligible zones.

(22)

The exemption rule gives undertakings in the eligible zones access to labour at a lower cost. Without it, the
undertakings in the eligible area would struggle more to attract specialised labour. Moreover, specialised labour
through ambulant services can contribute to increased knowledge and skills for local undertakings. These
knowledge and skills may stay with the firms even after the ambulant worker has left the undertaking, thus
producing a lasting effect on the local workforce and undertakings.

(23)

The exemption rule puts all economic operators active in the eligible area on the same footing. The local
undertakings can reap the benefits of the competition in terms of lower prices for ambulant services.

(24)

Employees staying temporarily in the eligible areas will contribute to the local economy in purchasing goods and
services. When the ambulant services are linked to a temporary project, this manifests itself as a temporary effect.
When the use of ambulant services in a region is sustained, the effect is long-term.

(1) See Decision No 225/14/COL, at paragraph 49.
(2) Commission Regulation (EU) No 1407/2013 of 18.12.2013 on the application of Articles 107 and 108 of the Treaty on the Functioning
of the European Union to de minimis aid (OJ L 352, 24.12.2013, p. 1) incorporated into the EEA Agreement in Annex XV 1ea.
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Undertakings registered in central areas and carrying out ambulant services in eligible areas may hire personnel
locally. Even if these jobs are temporary in nature, they will contribute to increased wage income in the eligible
regions, which in turn stimulates economic activity. The Norwegian authorities argue that the exemption rule
lowers labour costs and gives labour an advantage over capital where they can be substituted. This contributes to
increased employment.

6. Comments from interested parties
6.1. Kimek Offshore AS
(26)

Kimek Offshore AS (‘Kimek’) is a service company in the petroleum and gas industry. It is part of the Kimek
Group. Kimek is located in Kirkenes in Finnmark County, which is an area with a zero rate for the social security
tax.

(27)

In addition to commenting on the Authority's decision to open the formal investigation, Kimek has provided its
comments to the comments by the Norwegian authorities summarised above.

(28)

Kimek takes the view that the Norwegian authorities have largely not documented the following: that the
exemption rule contributes to a well-defined objective of common interest, that there is a need for state
intervention, that the rule is appropriate, that it has an incentive effect, that it is proportionate, and that undue
negative effects on competition and trade between EEA States are avoided.

(29)

Kimek's competitors are to a large extent located outside the areas eligible for regional aid. Kimek objects to the
exemption rule since it enables undertakings located outside the eligible zones to benefit from the aid scheme
when they carry out activities within the eligible areas. Kimek argues that those undertakings do not face the
same challenges as the ones located within the eligible zones. It states that the exemption rule is not suitable to
combat depopulation and strengthen settlement patterns in the eligible areas. To the contrary, the exemption rule
is damaging to the undertakings located in the eligible areas.

(30)

Kimek disagrees with the view of the Norwegian authorities that the exemption rule gives local undertakings
access, at a lower cost, to specialised labour that would otherwise not be available. Kimek argues that this has not
been demonstrated nor documented by the Norwegian authorities.

(31)

Kimek argues that there is a risk that the exemption rule will lead to a ‘brain drain’ from the eligible areas, as
individuals will not be able to obtain jobs locally.

(32)

Kimek notes that the Norwegian authorities have not documented that undertakings that are not locally
registered employ workers who live in the eligible area.

(33)

Furthermore, Kimek argues that ambulant offshore workers do not contribute to the local economy in any
substantial way. They live on the rig, spend most of their free time on the rig and consume all their meals there.

(34)

Concerning the argument by the Norwegian authorities that knowledge and skills from the ambulant workers
will stay with local businesses, Kimek does not see how this leads to the reduction or prevention of depopulation.

(35)

Kimek argues that the Norwegian authorities have not documented how the exemption rule increases
competition. In that regard, Kimek refers to a particularity in Norwegian labour law that enables the companies
that send ambulant workers to permit their staff to work 12 hour shifts, whilst locally based undertakings are
subject to an 8 hour limitation on working time. This is a substantial disadvantage for locally based undertakings.

6.2. NHO Finnmark
(36)

NHO Finnmark is the regional office of the Norwegian Confederation of Norwegian Enterprise. It supports
Kimek's comments as summarised above.
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(37)

NHO Finnmark is of the view that regional aid should only be granted to undertakings that are located in areas
eligible for regional aid. Undertakings registered outside the eligible areas do not face the same challenges as
undertakings established in the eligible area. The exemption rule is not suitable to combat depopulation and
strengthen settlement patterns. To the contrary, NHO Finnmark states that the exemption rule is damaging to
undertakings located in the eligible areas.

(38)

Like Kimek, NHO Finnmark stresses that Norwegian labour law gives a particular advantage to undertakings not
registered in the eligible area. NHO Finnmark considers that ambulant workers do not contribute to the local
economy in the same way as workers that reside in the area.

7. Comments by the Norwegian authorities to the comments from the interested parties

(39)

Responding to the comments from the interested parties, the Norwegian authorities note that it is the exemption
rule and not the aid scheme as such that is the subject of the formal investigation. The Norwegian authorities
explain that the exemption rule is a manifestation of the general principle that the regional aid should be granted
to the economic activities actually carried out in the geographical areas covered by the scheme.

(40)

The Norwegian authorities stress that neither Article 61(3)(c) of the EEA Agreement nor the RAG require that the
regional aid beneficiaries be registered in the area eligible for regional aid. The Norwegian authorities agree with
Kimek that the challenges encountered by the undertakings formally registered in the eligible areas may not be
exactly the same as those faced by companies formally registered outside, but performing ambulant services
within, the eligible area. However, the Norwegian authorities do not agree with Kimek's assertion that
undertakings registered outside the eligible area do not face the same challenges when taking on work in the
eligible area. The companies face the same climate conditions, the same distance from subcon
tractors. Furthermore, undertakings sending ambulant workers face extra costs for transport and lodging of
personnel. The Norwegian authorities note that Kimek's arguments are taken from the petroleum sector, the part
of the economy within which the company operates. They argue that the assessment of the compatibility of the
aid must be carried out on a more general level, taking into account the specific or permanent handicaps faced
by undertakings within all the relevant sectors.

(41)

The Norwegian authorities substantiate their statements about the difficulty for undertakings in recruiting skilled
labour in the three northernmost counties by referring to a report by NAV Finnmark (1), the Norwegian Labour
and Welfare Administration in Finnmark County. In Nordland and Troms counties, 14 percent of the
undertakings covered by the report have faced problems recruiting workers due to an absence of qualified
workers. In Finnmark County, the corresponding figure was 11 percent.

(42)

The Norwegian authorities stress that undertakings registered within the eligible area may use the lower social
security contribution rate for all their employment costs (unless they perform ambulant services outside the
eligible area), whereas undertakings registered in another zone performing ambulant services may only use the
reduced rate if the employee spends half or more of their working days in the eligible zone, and then only with
regard to the wages paid for the work actually carried out there.

(43)

To substantiate the indirect effects of the regional aid, the Norwegian authorities have provided references to two
studies on the effects of petroleum activities in the North of Norway (2). According to the first study of the
Snøhvit petroleum project in Finnmark, the direct effect on employment was 230 man years, while the indirect
effect was a further 170 man years. The Norwegian authorities note that these are the effects of the project as
such and not a direct result of any specific measure. The second study shows that the major indirect effect from
the petroleum sector occurs in the sector labelled as ‘private services’ which comprises: professional, scientific
and technical activities, provision of personnel, rental of machinery and transport equipment, legal and
accounting services, architectural activities, hotel and restaurant services, sewage and waste disposal.

(1) NAV Finnmark Bedriftsundersøkelse 2016, Notat 1 2016, available here: https://www.nav.no/no/Lokalt/Finnmark/Statistikk+og
+presse/bedriftsunders%C3%B8kelse–378352
(2) Snøhvit og andre eventyr by NHO, available here: http://www.aksjonsprogrammet.no/vedlegg/Snohvit_12des.pdf and Ringvirkninger av
petroleumsnæringen i norsk økonomi by Statistics Norway, available here: https://www.ssb.no/nasjonalregnskap-og-konjunkturer/artiklerog-publikasjoner/_attachment/218398?_ts=14b82bba2f0
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The Norwegian authorities question the relevance of Norwegian labour law legislation for the assessment of the
exemption rule. In any event, they note that the legal basis for the deviation of the 8 hour limitation, referred to
by the complainant, is open to any undertaking, regardless of the geographical location of the worker and the
employer, but conditional on a tariff agreement.

II. ASSESSMENT

1. The presence of State aid
(45)

Article 61(1) of the EEA Agreement reads as follows: ‘Save as otherwise provided in this Agreement, any aid
granted by EC Member States, EFTA States or through State resources in any form whatsoever which distorts or
threatens to distort competition by favouring certain undertakings or the production of certain goods shall, in so
far as it affects trade between Contracting Parties, be incompatible with the functioning of this Agreement.’

(46)

This implies that a measure constitutes State aid within the meaning of Article 61(1) of the EEA Agreement if the
following conditions are cumulatively fulfilled: the measure: (i) is granted by the State or through state resources;
(ii) confers a selective economic advantage on the beneficiary; (iii) is liable to affect trade between Contracting
Parties and to distort competition.

(47)

In Decision No 225/14/COL, the Authority concluded that the scheme on differentiated social security contri
butions 2014-2020 constitutes an aid scheme. The Authority refers to its reasoning in paragraphs 68-74 of that
decision. The exemption rule for ambulant services is part of the provisions providing for that aid scheme. It
increases the scope of the scheme in the sense that it widens the circle of potential beneficiaries to undertakings
that are not registered in the eligible areas. As with the other aid granted under the scheme, extending the
scheme to the undertakings registered outside of the eligible areas results in state resources conferring selective
advantages on undertakings. These advantages are liable to affect trade and distort competition.

2. Procedural requirements
(48)

Pursuant to Article 1(3) of Part I of Protocol 3: ‘The EFTA Surveillance Authority shall be informed, in sufficient
time to enable it to submit its comments, of any plans to grant or alter aid. …. The State concerned shall not put
its proposed measures into effect until the procedure has resulted in a final decision.’

(49)

The Norwegian authorities implemented the exemption rule from 1 July 2014 after the Authority approved it by
Decision No 225/14/COL. With the annulment of the Authority's approval of the rule by the EFTA Court, the aid
became unlawful. The Norwegian authorities suspended the exemption rule under scrutiny as of 1 January 2016
pending the final outcome of the formal investigation procedure.

3. Compatibility of the aid
(50)

The Authority must assess whether the exemption rule is compatible with the functioning of the EEA Agreement
on the basis of its Article 61(3)(c) in line with the RAG.

(51)

The exemption rule for ambulant services entitles undertakings that are not registered in the eligible area to
benefit from reduced social security charges when and to the extent that they carry out economic activities in the
registered area. Neither Article 61(3)(c) of the EEA Agreement nor the RAG (nor the regional aid rules in the
GBER (1)) require that regional aid beneficiaries are registered in the assisted areas.

(1) The General Block Exemption Regulation (‘GBER’). Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain
categories of aid compatible with the internal market in application of Articles 107 and 108 of the Treaty (OJ L 187, 26.6.2014, p. 1),
incorporated into the EEA Agreement in Annex XV 1j. The amendments to the regional aid rules approved in principle by the European
Commission on 17.5.2017 does not change this. Article 15(3)(a) of the Amending Regulation allows for regional operating aid where
‘the beneficiaries have their economic activity’ in very sparsely populated areas. The Amending Regulation is available here: http://eurlex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32017R1084
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(52)

Regional aid can be effective in promoting the economic development of disadvantaged areas only if it is
awarded to induce additional investment or economic activity in those areas (1). The RAG allows for both
regional investment aid and regional operating aid. Regional investment aid should lead to investments in the
areas covered by the Norwegian regional aid map approved by the Authority (2). The lens through which regional
operating aid is examined has a slightly different focus. Regional operating aid can only fall under Article 61(3)(c)
of the EEA Agreement if it is awarded to tackle specific or permanent handicaps faced by entities carrying out
economic activities in disadvantaged regions (3). In this context paragraph 16 of the RAG states: ‘Operating aid
may be considered compatible if it aims (…) to prevent or reduce depopulation in very sparsely populated areas.’

(53)

There is no question that the geographical scope of the scheme as such is restricted to disadvantaged regions. The
scope of this decision is limited to the exemption rule. The question is whether that rule, which permits
undertakings registered outside the regions covered by the scheme to benefit from aid under the scheme to the
extent that they carry out economic activities in the disadvantaged regions, is compatible with the State aid rules.

(54)

The Authority concurs with the Norwegian authorities that the rule cannot be assessed independently of the
scheme on differentiated social security contributions 2014-2020 to which it belongs. In that regard, the
Authority refers to its assessment of that scheme in its Decision No 225/14/COL where it found the scheme
compatible with the functioning of the EEA Agreement on the basis of its Article 61(3)(c). In that decision, the
Authority found that the scheme as such contributes to a well-defined objective of common interest (4), that there
is a need for state intervention (5), that it is appropriate (6), that it has incentive effect (7), that it is propor
tionate (8), and that undue negative effects on competition and trade between EEA States are avoided (9). These
general assessment principles apply to aid schemes as such. The Authority does not subject individual rules that
form part of a scheme to a separate assessment on the basis of these general assessment principles.

(55)

The fact that the EFTA Court concluded that the exemption rule is severable from the remainder of the
scheme (10), does not mean that the rule itself should be assessed independently of the scheme. The question of
severability is the question of whether an element in a scheme is so intrinsically linked to the scheme as such that
it cannot logically be separated from the scheme. Although the exemption rule can be logically separated from
the scheme on differentiated social security contributions 2014-2020 in the sense that it can be taken out of the
scheme without depriving it of a fundamental component necessary for it to exist as a scheme, the Authority
must carry out an analysis of the compatibility of the exemption rule taking into account that it forms part of
a general aid scheme.

(56)

This general aid scheme is a central part of the context in which the exemption rule operates. Indeed, the
exemption rule only exists as an exemption to rules under the general scheme (11). By extension, therefore, the
Authority must also take into account that (but for the exemption rule) this general scheme has been validly
declared compatible with the functioning of the EEA Agreement.

(57)

The Norwegian authorities have provided an overview of the financial effects of the exemption rule (see
paragraph 20 and the Table above).

(58)

The exemption rule, like the scheme of which it forms part, has a regional objective. It aims to stimulate job op
portunities in the eligible areas. The stimulation of job opportunities, however, is merely a tool to achieve the
objective of the aid, which is to reduce or prevent depopulation. It is essential to take the wider economic effects
of the measure into account when assessing the compatibility of the aid.

(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)
(10)

Paragraph 6 of the RAG.
See Decision No 91/14/COL (OJ L 172, 12.6.2014, p. 52).
Paragraph 16 of the RAG.
See the Authority's Decision No 225/14/COL, at paragraphs 85-91.
See the Authority's Decision No 225/14/COL, at paragraphs 92-99.
See the Authority's Decision No 225/14/COL, at paragraphs 100-107.
See the Authority's Decision No 225/14/COL, at paragraphs 108-112.
See the Authority's Decision No 225/14/COL, at paragraphs 113-117.
See the Authority's Decision No 225/14/COL, at paragraphs 118-121.
Judgment of the EFTA Court in Case E-23/14 Kimek Offshore AS v EFTA Surveillance Authority [2015] EFTA Ct. Rep. 412, at
paragraph 58.
(11) The Authority in this respect notes that the activities that can potentially benefit from the exemption rule are limited by the Norwegian
law on the registration of business activities (see paragraphs 11 and 12 above).
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(59)

The Authority takes the view that the Norwegian authorities have already shown that there is a need for state
intervention to induce economic activities in the eligible areas. This need applies equally to all undertakings
carrying out economic activities in the eligible areas, regardless of whether they are registered there or not.
Moreover, the submissions of the Norwegian authorities have adequately demonstrated that the subsidisation of
ambulant services stimulates economic activity in the eligible areas. This is in line with paragraphs 6 and 71 of
the RAG, which refer to aid inducing economic activity. Kimek and NHO Finnmark have taken the view that the
aid should be restricted to the companies registered in the eligible zones. The Authority, on the other hand, takes
the view that the undertakings providing the ambulant services face the same challenges (climate, distance from
subcontractors) as those faced by locally registered undertakings. In this regard, the Authority notes that the
interested parties, Kimek and NHO Finnmark, have failed to refer to any specific challenges that make operations
harder for the locally registered undertakings, as opposed to the undertakings providing ambulant services when
carrying out their activities in the eligible areas.

(60)

On the other hand, the Authority takes the view that the Norwegian authorities have not documented that the
undertakings providing ambulant services hire workers locally and permanently in the eligible areas. The
Norwegian authorities have not provided economic theories or general considerations that would substantiate
a claim that workers are hired permanently. In light of this, the Authority finds that the Norwegian authorities
have not demonstrated that the exemption rule leads to the creation of permanent jobs in the eligible
areas. However, this is not an absolute requirement for the compatibility of regional aid (1). As noted above,
regional aid should be granted to induce economic activity. This applies regardless of whether the undertaking
carrying out the economic activity is registered in the relevant area or not.

(61)

On the more indirect effects of the exemption rule, the Norwegian authorities argue that the indirect effects come
not only in the form of increased spending on goods and services by the ambulant workers, but also in the form
of knowledge and skills transferred to local firms. The scheme is not tailored for one specific sector, but rather
covers most Norwegian economic sectors (2). Due to the broad nature of the scheme, the Authority concurs with
the Norwegian authorities that a broad view must be taken when assessing the indirect effects of a measure.
However, studying individual sectors is useful in order to examine the actual effects of the exemption rule. The
Norwegian authorities have provided studies in an effort to substantiate that ambulant services give rise to
positive indirect effects in the eligible areas. As noted above, the Norwegian authorities have provided references
to two studies on the effects of petroleum activities in the North of Norway. According to the first study of the
Snøhvit petroleum project in Finnmark, the direct effect on employment was 230 man years, while the indirect
effect was a further 170 man years. The second study shows that the large indirect effect from the petroleum
sector occurs in the sector labelled as ‘private services’ which comprises: professional, scientific and technical
activities, provision of personnel, rental of machinery and transport equipment, legal and accounting services,
architectural activities, hotel and restaurant services, sewage and waste disposal.

(62)

It is the view of the Authority that these studies show considerable positive indirect effects. However, as the
indirect effects cannot be easily isolated, general considerations about the effects of a measure such as the one at
hand must be given considerable weight. The Authority is convinced that the subsidisation of ambulant services
contributes to the sale of local goods and services and thereby contributes to the local economy. This applies in
particular to employees commuting to the location, especially on short or medium term, as they are likely to stay
in hotels, eat in restaurants, etc. In light of this, the Authority is convinced that the exemption rule provides
substantial positive indirect effects that contribute to the prevention or reduction of depopulation in very sparsely
populated areas.

(63)

Kimek argues that the ambulant offshore workers do not contribute to the local economy in any substantial way.
They live on the rig, spend most of their free time on the rig and consume all their meals there. The Authority
notes that certain workers will contribute less to the indirect effects of the exemption rules due to the nature of
their work situation. However, the exemption rule is not limited to a certain sector, but is rather a horizontal rule
that applies across all sectors.

(1) The goal of regional aid is to promote the economic development of certain disadvantaged areas (paragraph 1 of the RAG). This is done
by inducing additional economic activity in those areas (paragraph 6 of the RAG). Stimulating permanent employment is one way to
achieve this, but it is not the only solution.
(2) See the Authority's Decision No 225/14/COL, at paragraphs 11-16.
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(64)

A person providing ambulant services that require a certain level of knowledge and skills is in a position to
transfer that knowledge and those skills to local undertakings. The Authority notes that Kimek has commented
that it fails to see how knowledge and skills transferred from the employees providing ambulant services to the
undertakings located in the eligible areas can prevent or reduce depopulation. It is the view of the Authority that
knowledge and skills are necessary for the operation of many economic activities and thus important for
maintaining employment in the eligible areas. In particular, local undertakings which participate in common
projects with undertakings providing ambulant services (such as large construction projects) are in a position to
acquire knowledge, skills and experience in the work required by these types of project. The locally registered
undertakings would then retain these benefits. Moreover, locally registered undertakings can benefit from
knowledge and skills obtained from engaging or working with undertakings providing ambulant activities (such
as consultancy services or other specialist work), in so far as these activities may be classified as ‘ambulant’ under
Norwegian law. The Authority concurs with the Norwegian authorities that the transfer of knowledge and skills
to locally registered businesses by the ambulant workers can be an important factor in sustaining employment for
skilled workers in the eligible areas and thereby substantially contribute to the prevention or reduction of
depopulation in those areas.

(65)

In addition to the knowledge and skills transfers, local undertakings can access, at a lower cost, specialised labour
that would otherwise not be available. This is beneficial for local undertakings since lower costs for ambulant
services make it more attractive and more profitable to run a business in the eligible area. Moreover, the
exemption rule puts all economic operators active in the eligible area on the same footing concerning their social
security costs for the duration of their activity in that area.

(66)

In summary, the Authority takes the view that the Norwegian authorities have adequately justified that the
subsidies for the ambulant services contribute to positive indirect effects in the form of increased spending on
goods and services in the eligible areas, which in turn is beneficial for the labour markets in the eligible
areas. The Authority is furthermore convinced that the subsidies for the ambulant services contribute to the
provision of specialised labour at a lower cost and the transfer of knowledge and skills to locally established
undertakings, which is vital for the continued operation of many economic activities in the eligible
areas. Consequently, the exemption rule contributes to preventing or reducing depopulation in very sparsely
populated areas.

(67)

In terms of effect on competition and trade of the exemption rule, the Norwegian authorities argue that the
exemption rule creates a level playing field for all undertakings active in the disadvantaged areas, as it applies
equally to any EEA-based undertaking. Companies registered outside of Norway which send their employees to
the eligible areas and are subject to Norwegian social security taxes benefit from the exemption rule if the
relevant conditions are met. In the absence of the exemption rule, those companies would be required to have
a registered presence in the relevant area in order to be subject to the same taxation rules as their locally
registered Norwegian counterparts. This would create a barrier to market entry, which would be contrary to the
logic of paragraph 134 of the RAG, which states that: ‘If the aid is necessary and proportional to achieve the
common objective (…), the negative effects of the aid are likely to be compensated by positive effects. However,
in some cases, the aid may result in changes to the structure of the market or to the characteristics of a sector or
industry which could significantly distort competition through barriers to market entry or exit, substitution
effects, or displacement of trade flows. In those cases, the identified negative effects are unlikely to be
compensated by any positive effects.’ In light of this, the Authority takes the view that the exemption rule ensures
that undue adverse effects on competition and market access are avoided. This is a positive feature in light of
paragraph 3 of the RAG, which states that the assessment of regional aid balances the need for subsidies for
regional development whilst ensuring a level playing field between EEA States. As noted above, the Authority is
not convinced of Kimek's assertion that the undertakings registered within the eligible area face more permanent
difficulties than the undertakings that send their employees to work in the area on a non-permanent basis. On
the contrary, undertakings registered outside the eligible area may have a competitive disadvantage compared to
local firms due to, inter alia, costs of transporting and lodging personnel.

(68)

Undertakings performing ambulant services can to some extent register subunits in the eligible area. In the
absence of the exemption rule for ambulant services in the eligible area, there would be a difference in treatment
depending on whether the service providing undertaking had established a subunit in the eligible area. There is
the danger that this could affect foreign registered undertakings more strongly than Norwegian registered
undertakings. Undertakings not registered in Norway, especially SMEs, can be presumed to have less detailed
knowledge about the particularities of Norwegian rules on the registration of undertakings and their effects on
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social security rates. In light of this, it is the view of the Authority that the exemption rule ensures the avoidance
of undue negative effects (creation of barriers to market entry and displacement of trade flows) on competition
and trade between EEA States, which is in line with paragraph 134 of the RAG.
(69)

On the basis of the last round of comments from the Norwegian authorities, it appears that there is no
unjustified difference in treatment, under Norwegian labour law, of undertakings providing ambulant services and
locally registered undertakings as alleged by the interested parties. The Authority therefore will not consider this
argument further.

(70)

In light of the above, the Authority concludes that the exemption rule is compatible with the functioning of the
EEA Agreement on the basis of its Article 61(3)(c).
4. Conclusion

(71)

As set out above, the Authority concludes that the exemption rule for ambulant services under the scheme on
differentiated social security contributions 2014-2020 is compatible with the functioning of the EEA Agreement.
The rule is therefore authorised as a part of that scheme until the expiry of the Authority's approval of that
scheme on 31 December 2020,

HAS ADOPTED THIS DECISION:

Article 1
The exemption rule for ambulant services under the scheme on differentiated social security contributions 2014-2020 is
compatible with the functioning of the EEA Agreement, pursuant to its Article 61(3)(c). The formal investigation is
hereby closed.
Article 2
The implementation of the measure is authorised accordingly.
Article 3
This decision is addressed to the Kingdom of Norway.
Article 4
Only the English language version of this decision is authentic.

Done in Brussels, on 31 May 2017.
For the EFTA Surveillance Authority
Sven Erik SVEDMAN

Frank J. BÜCHEL

President
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