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1. The subject-matter of this case is an
appeal brought by the European Commis-
sion against the judgment of the Court of
First Instance of 25 October 2002 in Case
T-5/02 Tetra Laval v Commission [2002)
ECR 1I-4381 which annulled ‘Commission
Decision C(2001) 3345 final of 30 October
2001 declaring a concentration to be incom-
patible with the common market and with
the EEA Agreement (Case No COMP/
M.2416 — Tetra Laval/Sidel’.

I — The relevant provisions

2. As everyone knows, in order to contribute
to the creation of ‘a system ensuring that
competition in the internal market is not
distorted” (Article 3(f) of the EEC Treaty,
then, after amendment, Article 3(g) of the
EC Treaty, now Article 3(g) EC), Council

Regulation No 4064/892 (‘the merger Reg-
ulation’ or just ‘the Regulation’) introduced
control of concentrations with a Community
dimension. ® For that purpose, it provided in
particular that prior notification of those
operations should be made to the Commis-
sion, which is called upon to appraise their
compatibility with the common market.

3. In accordance with Article 2(1) of the
Regulation, in making that appraisal the
Commission is to take into account:

‘ta) the need to maintain and develop
effective competition within the com-

2 — Council Regulation (EEC) No 4064/89 of 21 December 1989
on the control of concentrations between undertakings (O)
1989 L 395, p. 1; corrigendum in QJ 1990 L 257, p. 13).
Regulation No 4064/89 was amended by Council Regulation
(EC) No 1310/97 of 30 June 1997 (O] 1997 L 180, p. 1).

3 — What is meant by ‘concentrations’ is explained in Article 3 of
the Regulation, while Article 1(2) and (3) makes clear in what
carcumstances a concentration may have a ‘Comsmunity
dimension’.

[-993



(b)

OPINION OF MR TIZZANO — CASE C-12/03 P

mon market in view of, among other
things, the structure of all the markets
concerned and the actual or potential
competition from undertakings located
either within or outwith the Commu-

nity;

the market position of the undertakings
concerned and their economic and
financial power, the alternatives avail-
able to suppliers and users, their access
to supplies or markets, any legal or
other barriers to entry, supply and
demand trends for the relevant goods
and services, the interests of the inter-
mediate and ultimate consumers, and
the development of technical and eco-
nomic progress provided that it is to
consumers’ advantage and does not
form an obstacle to competition’.

4. The subsequent subparagraphs of Article
2 then provide:

on the one hand, that ‘a concentration
which does not create or strengthen a
dominant position as a result of which
effective competition would be signifi-

I-9%

cantly impeded in the common market
or in a substantial part of it shall be
declared compatible with the common
market’ (2);

on the other hand, that ‘a concentration
which creates or strengthens a domi-
nant position as a result of which
effective competition would be signifi-
cantly impeded in the common market
or in a substantial part of it shall be
declared incompatible with the com-
mon market’ (3).

II — Facts and procedure

The concentration notified and the procedure
before the Commission

5. The relevant parts of the reconstruction
of the facts in the judgment under appeal
reveal the following:

‘9.  On 27 March 2001, Tetra Laval SA, a

privately held company incorporated
under French law and a wholly owned



11.

12.
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subsidiary of Tetra Laval BV (herein-
after “Tetra” or “the applicant”), a
holding company belonging to the Tetra
Laval group, announced a public bid for
all outstanding shares in Sidel SA
(hereinafter “Sidel”), a French publicly
quoted company. On the same day,
Tetra Laval SA acquired roughly 9.75%
of the shares in Sidel from Azeo (5.56%)
and Sidel’s directors (4.19%).

Pursuant to the bid, Tetra acquired
approximately 81.3%, of the outstanding
shares in Sidel. After the closing of the
bid, the applicant acquired certain
additional shares, making its current
holdings roughly 95.20% of the shares
and 95.93% of the voting rights in Sidel.

Tetra comprises, inter alia, the Tetra
Pak company, which is mainly active in
the area of liquid food carton packaging,
where Tetra Pak is the world-wide
market leader. Tetra also has more
limited activities in the plastic packa-
ging sector, mainly as a converter
(which consists of manufacturing and
supplying empty packaging to produ-
cers who then fill the packaging them-

13.

14.

15.

selves), particularly of high density
polyethylene (hereinafter “HDPE”) bot-
tles.

Sidel is involved in the design and
production of packaging equipment
and systems, particularly stretch blow
moulding machines (hereinafter “SBM
machines”), which are used in the
production of polyethylene terephtha-
late (hereinafter “PET”) plastic bottles.
It is the world-wide leader for the
production and supply of SBM
machines. It is also active in barrier
technology, used to make PET compa-
tible with products which are sensitive
to gas and light, as well as in the
manufacture of filling machines for
PET and, to a lesser extent, HDPE
bottles.

On 18 May 2001, the operations by
which Tetra acquired its shareholding in
Sidel were notified to the Commission.

It is agreed by the parties that those
operations (hereinafter “the merger” or
“the notified transaction”) constitute an
acquisition within the meaning of Arti-
cle 3(1)(b) of the Regulation and that
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the merger has a Community dimension
within the meaning of Article 1(2)
thereof.

By decision of 5 July 2001, the Commis-
sion, having concluded that the merger
raised serious doubts as to its compat-
ibility with the common market and the
Agreement on the European Economic
Area (“the EEA Agreement”), initiated
proceedings in accordance with Article
6(1)(c) of the Regulation.

On 25 September 2001, the applicant
proposed a number of commitments, in
accordance with Article 8(2) of the
Regulation, with a view to remedying
the competition concerns expressed in
the first statement of objections.

On 9 October 2001, the applicant
offered the Commission a new set of
firm commitments (hereinafter “the
commitments”), replacing those dated
25 September 2001.

I-99
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24.

()

26.

By decision of 30 October 2001 (Case
No COMP/M.2416 — Tetra Laval/Sidel
C (2001) 3345 final) (hereinafter “the
contested decision”), the Commission
declared the notified transaction incom-
patible with the common market and
the functioning of the EEA Agreement,
pursuant to Article 8(3) of the Regula-
tion.

In the light of the findings in the
contested decision and following a
separate administrative procedure
initiated by the sending of a statement
of objections to Tetra on 19 November
2001, the Commission adopted, on 30
January 2002, a decision setting out
measures in order to restore conditions
of effective competition pursuant to
Article 8(4) of the Regulation (Case No
COMP/M.2416 — Tetra Laval/Sidel).’

The contested decision

6. If I confine myself to the core passages,
and reserve the right to return in greater
detail to certain aspects of particular impor-
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tance to this case, the contested decision can
be briefly summarised as follows.

7. After describing in general terms the
packaging-for-liquid-foods industry, the
Commission analysed the relevant product
markets, starting with an assessment of
whether it was possible to substitute alter-
native packaging materials and, in conse-
quence, alternative packaging systems.

8. For the purposes of that analysis, the
Commission considered it appropriate to use
‘end-use segmentation’; that is to say, to
assess by reference to the kind of liquid to be
packaged whether or not the various packa-
ging materials and systems are substituta-
ble.* From that point of view, and consider-
ing that Tetra and Sidel were active chiefly in
the segments of carton and PET packaging,
the Commission focused its analysis in
particular on drinks that could be packaged
in both those materials (‘common’ or ‘sensi-
tive’ products), namely: liquid dairy products
(referred to in the contested judgment also
as ‘LDPs’%); ‘juices’ and ‘nectars’ (which in
the contested decision and judgment are
referred to simply as ‘juices’); ‘fruit-flavoured
still drinks’ (which in the decision are simply
called ‘fruit-flavoured drinks’) and in the
judgment ‘FFDs’), and ‘ready-to-drink tea

4 — See in particular paragraphs 40 and 44 of the decision.
5 — This footnote is not relevant in the English version.

and coffee drinks’ (referred to in the decision
and judgment simply as ‘tea/coffee drinks’). ¢

9. Examining the interrelation between the
two materials, the Commission began by
pointing out that although they have ‘tradi-
tionally been used for different bev-
erages’,” 'PET is a suitable material for the
packaging of all the products that have been
traditionally packaged in carton’.® Following
a full analysis and in particular ‘in the light of
recent and forthcoming technological devel-
opments, cost and marketing considera-
tions’, the Commission arrived at the con-
clusion that ‘PET use in the common
product segments will grow significantly in
the next five years’.”

10. The Commission then stated ‘that,
although substitution between the systems
[of carton and PET packaging] does not
currently have the necessary effectiveness
and immediacy required for the purposes of
market definition (i.e., they are weak sub-
stitutes), this may change in future’. It also

6 — See in particular paragraphs 12 and 45 of the decision.

7 — Paragraph 55, in which it is explained that ‘PET and carton
have traditionally been used for packaging different beverages.
This 15 mainly due to different pﬁysica characteristics of these
pucka;[;in;{; solutions. Carton is non-transparent and hence
suitable for oxygen and light-sensitive products but cannot
withstand carbonation. PET is transparent and can withstand
carbonation but has been traditionally less suitable for oxygen
and light-sensitive products. As a result, carton has been used
mainly for LDPs (primarily white milk) and juices whereas
PET has been principally used for water (still and carbonated)
and soft (carbonated drinks)

8 — Paragraph 57.
9 — Paragraph 103.
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concluded that, ‘given their presence in the
same sector of liquid-food packaging, their
common product segments, customer base
and increasing use of aseptic technology, the
two packaging systems belong to two very
closely neighbouring markets’, '°

11. Having said that, the Commission found
it ‘necessary to analyse whether there are
distinct relevant product markets for specific
equipment within each packaging system. ™!

12. As a result of that analysis, with
reference to the PET packaging systems, 2
the Commission concluded: (i) that ‘high-

10 — Paragraph 163.
11 — Paragraph 164.

12 — With regard to those systems, it ought to be borne in mind
that ‘[plackaging of liquid food in PET bottles requires a
combination of distinct machinery and, if required, a barrier
technology. There are three distinct stages in the packaging
process: (a) production of plastic preforms, the preproduc-
tion tubes used to make PET bottles; (b) production of empty
PET bottles using the plastic preforms in specialised stretch
blow-moulding machines (SBM machines) and (c) filling of
the finished PET bottles with the liquid using a dedicated
filling machine’ (paragraph 20 of the contested decision). In
the PET packaging systems ‘[lliquids are packaged in two
main ways: in-house by the liquid producers themselves and
by “bottle converters”. In-house packaging requires the
purchase of packaging equipment and installation of packa-
ging lines at the premises of the beverage company. By
contrast, converters produce empty packages, which are then
either filled by filling companies or sold to beverage
companies for filling in-house (paragraph 15 of the decision).
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capacity stretch blow-moulding [SBM]
machines form a separate market from low-
capacity SBM machines’ and that, ‘in light of
the specific characteristics of the “sensitive”
products and the ability for price discrimina-
tion’, ‘separate relevant markets exist for each
distinct group of customers on the basis of
end-use in particular in the four “sensitive”
beverage segments’;'® (ii) that the various
‘barrier technologies for PET form part of the
same product market’;* (iii) that there
existed ‘two distinct product markets for
aseptic PET filling machines and non-aseptic
PET filling machines’;*® (iv) and that ‘pre-
forms [for PET] are a distinct product
market’. °

13. With reference to carton packaging
systems on the other hand, the Commission
has ‘concluded that there are four distinct
product markets: aseptic carton packaging
machines, aseptic cartons, non-aseptic car-

13 — Paragraph 188.

14 — Paragraph 199. In this regard I would point out that ‘for
oxygen-sensitive products (such as juices or beer), the gas-
barrier properties of a PET bottle need to be enhanced. ... To
enhance the barrier properties of PET a barrier technology is
applied onto the standard PET bottle, ... For light-sensitive
products such as UHT white milk, a light barrier needs to be
added’ (paragraphs 22-24 of the decision).

15 — Paragraph 204. In this connection, I would note that ‘non-
aseptic filling machines are generally used for carbonated
drinks, mineral water, edible oils and fresh milk. Aseptic PET
filling machines are used for ambient juices, fruit or flavoured
still drinks, ready-to-drink tea and coffee drinks and liquid
dairy products’ (paragraph 21 of the decision).

16 — Paragraph 206.
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ton packaging machines and non-aseptic
cartons’. !’

14. After making those statements with
regard to the relevant product markets, the
Commission then went on to a rapid
examination of the geographical dimension
of those markets, concluding that for them
‘the relevant geographic market is the
EEA.'®

15. Turning to an assessment of the effect
on competition of the notified concentration,
the Commission began by finding that before
the concentration Tetra already held ‘a
dominant position on the market for aseptic
packaging machines and cartons and a
leading position on the market for non-
aseptic packaging machines and cartons’;
moreover, it also held ‘a dominant position in
the carton packaging market as a whole’. '
Before the notified concentration Sidel, on
the other hand, held ‘a leading position in the
high- and low-capacity SBM machine market

17 — Paragraph 209. With regard to such systems, it is helpful to
note that, ‘unlike PET with its distinct stages of production
(preforms, empty bottles, filling), the liquid-food carton
business is one of integrated pack construction, filling and
sealing ... All these operations are done on one carton
packaging machine within the beverage company’s factory ...
There are distinct aseptic and non-aseptic carton machines
and the distinction between aseptic and non-aseptic carton
packaging runs throughout the packaging process’ (para-
graph 28 of the decision).

18 — Paragraph 212.
19 — Paragraph 231.

across all end-use segmentations and a
strong position in other PET packaging
equipment, in particular aseptic filling
machines, secondary equipment and asso-
ciated services’.

16. In those circumstances, the Commission
assessed whether the concentration notified
would lead to the creation or strengthening
of one or more dominant positions within
the meaning of Article 2 of the Merger
Regulation.

17. In that regard, the Commission first of
all found that ‘[t]he proposed transaction
produces direct horizontal effects as both
parties are active in three distinct product
markets: SBM machines (low capacity);
barrier technology and aseptic PET filling
machines’. According to the Commission,
‘the already strong position of Sidel’ would as
a result ‘immediately be strengthened further
through the merger’.?!

18. More particularly, with reference to the
‘horizontal effects’ of the merger, the Com-
mission concluded: (i) that ‘the low-capacity

20 — Paragraph 259.
21 — Paragraph 263.

I-999



OPINION OF MR TIZZANO — CASE C-12/03 P

market would become more concentrated as
a result of the operation’ and that ‘Tetra/
Sidel would be by far the leading company
throughout the entire spectrum of SBM
machinery from the simplest low-capacity
machines to the highest-capacity and most
technologically advanced machines’;** (i)
‘that the combination of the parties’ ...
technologies would enhance the merged
entity’s position in the barrier technology
market significantly’, even though ‘not to the
extent that a dominant position would be
created’; > and (iii) ‘that the merged entity
would have a strong position in aseptic PET
filling machines’.**

19. The Commission then examined the
‘vertical effects’ of the merger, finding that
it would result in ‘Tetra/Sidel being vertically
integrated in three packaging systems: car-
ton, HDPE and PET’. That could ‘create a
channel conflict with independent conver-
ters with possible anti-competitive effects’.
The Commission did not, however, conclude
that ‘these vertical concerns would, by
themselves, result in the creation of a
dominant 2}gosition for PET equipment or
preforms’.

22 — Paragraphs 269 and 270.
23 — Paragraph 282.
24 — Paragraph 290.
25 — Paragraph 324.
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20. After making those findings in respect of
the ‘horizontal’ and ‘vertical’ effects of the
merger, the Commission went on to assess
the possible ‘conglomerate’ anti-competitive
effects arising from the fact that the body
created by the merger would occupy a strong
position in neighbouring markets, such as
those in carton and carton-packaging equip-
ment and those in PET packaging equip-
ment. Such an assessment, in its opinion,
was made especially necessary by the close
links between the various markets, due to the
fact that ‘PET is already becoming an
important alternative, as well as complemen-
tary, packaging to carton in the “sensitive”
product markets and that it will continue to
grow in importance’, 2

21. From that point of view, the Commis-
sion first of all appraised whether the merged
entity might not exploit its dominance in the
carton sector in order to gain a dominant
position in the markets for PET packaging
equipment (‘leveraging’). In this connection,
following a thorough analysis, the Commis-
sion arrived at the conclusion ‘that, by
combining the dominant company in carton
packaging, Tetra, and the leading company
in PET packaging equipment, Sidel, the
proposed transaction would create a market
structure which would provide the merged
entity with the incentives and tools to turn
its leading position in PET packaging equip-
ment, in particular SBM machines (low- and
high-capacity) used for the “sensitive” pro-

26 — Paragraph 337.
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duct segments into a dominant position.
This is also likely to enhance the merged
entity’s position and have anti-competitive
effects on the overall SBM machine mar-

ket. %’

22. The Commission then assessed the
possible effects of the notified merger on
Tetra's dominant position in carton. On this
point, considering that ‘carton and PET
packaging systems form closely neighbour-
ing product markets that exert some com-
petitive restraint on one another’, it came to
the conclusion that ‘by eliminating Sidel as a
growing competitive constraint in a closely
neighbouring market, Tetra’s position in
carton packaging would be strengthened’. *®

23. Last, the Commission assessed whether
the merged entity’s dominance in carton and
PET packaging equipment could lead to
further strengthening of its predominance.
In this respect, it considered it ‘likely that,
through the merger, the merged entity’s
position in the end-use sectors of “sensitive”
products would marginalise competitors and
raise barriers to entry, thus reinforcing

27 — Paragraph 389.
28 — Paragraphs 397 and 399.

dominance in the relevant markets for
carton packaging equipment and PET packa-
ging equipment, in particular SBM machines
used for “sensitive” products’.*®

24. After carrying out those assessments of
the effect on competition of the notified
transaction, the Commission went on to
evaluate the commitments offered by Tetra,
namely: (i) ‘divestiture of Tetra’s SBM
business’; (ii) ‘divestiture of Tetra’s PET
preform business’; (iii) ‘holding Sidel sepa-
rate from TetraPak companies’ and (iv)
‘granting a licence of Sidel's SBM business
for sale to customers filling “sensitive”
products and for sales to converters’. >

25. Following a swift examination of those
commitments, the Commission considered,
however, that they were ‘insufficient to
eliminate the major competition concerns
identified on the PET packaging equipment
and carton packaging equipment markets’,
since the ‘two divestitures will have a
minimal impact on the position of the
merged entity’; the licence, apart from being
‘insufficient to remove the Commission’s
competition concerns, ... does not appear

29 — Paragraph 408.
30 — Paragraph 410.
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to be a viable option and may actually
introduce complex mechanisms in the mar-
ket resulting in artificial regulation’, and ‘the
two behavioural commitments are consid-
ered insufficient as such to resolve the
concerns arising from the structure of the

market following the merger’. >

26. The Commission therefore concluded
‘that, given both the lack of viability of the
proposed commitments and their overall
insufficiency to address the competition
concerns raised by the transaction’, they
were not ‘sufficient to remove the identified
competition concerns and thus cannot form
the basis for an authorisation decision’, 3

27. Having regard to the considerations
summarised above, the Commission con-
cluded therefore ‘that the notified concen-
tration would create a dominant position in
the market for PET packaging equipment, in
particular SBM machines used for the
“sensitive” product segments, and strengthen
a dominant position in aseptic carton
packaging and aseptic cartons in the EEA
as a result of which effective competition
would be significantly impeded in the

31 — Paragraph 424.
32 — Paragraph 451.
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common market and in the EEA’.% Taking
the view that the commitments proposed by
Tetra were considered insufficient to remedy
that situation, the Commission accordingly
declared the concentration ‘incompatible
with the common market and the function-

ing of the EEA Agreement’.>*

The judgment under appeal

28. By action lodged at the Registry of the
Court of First Instance on 15 January 2002,
Tetra challenged the Commission’s decision.
By judgment of 25 October 2002 the Court
of First Instance granted the application,
annulling the contested decision.

29. If I again confine myself to the essential
passages and reserve the right to return in
greater detail to certain aspects, the judg-
ment can be briefly summarised as follows.

30. After dismissing the plea in the action
alleging ‘infringement of the right of access

33 — Paragraph 452.
34 — Article 1 of the operative part.
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to the file’, 3 the Court of First Instance — so

far as is of more direct interest here —
dwelled: (i) on the pleas based on the absence
of horizontal or vertical anti-competitive
effects of the modified merger 36 and (ii) on
‘the plea based on the lack of foreseeable
conglomerate effect’.

31. With reference to the pleas concerning
the ‘horizontal’ and ‘vertical’ effects of the
merger, the Court of First Instance began by
finding ‘that, even though the Commission
did not base the contested decision on those

. effects, it did take them into account in
support of its finding that the modified
merger must be prohibited’.*”

32. Having said that, the Court of First
Instance found that, taking into account the
commitments proposed by Tetra, ‘the nega-
tive horizontal effects of the merger referred
to by the Commission in the contested
decision are merely minimal, if not almost
non-existent, on the various relevant PET
packaging equipment markets’. On that basis
it concluded ‘that the Commission made a

35 — Paragraphs 83-118.

36 — By ‘modified merger’ the Coust of First Instance means ‘the
merger as modified by the commitments’ (paragraph 81).

37 — Paragraph 124.

manifest error of assessment in so far as it
relied on the horizontal effects of the
modified merger to support its finding that
a dominant position on those PET markets
would be created for the merged entity
through leveraging’.*®

33. Similarly, the Court of First Instance
found that ‘it has not been shown that the
modified merger would result in sizeable or,
at the very least, significant vertical effects on
the relevant market for PET packaging
equipment’. In such circumstances, it had,
in its opinion, necessarily to find ‘that the
Commission made a manifest error of
assessment in so far as it relied on the
vertical effects of the modified merger to
suppott its finding that a dominant position
on those markets would be created for the

merged entity through leveraging’.*

34. According to the Court of First Instance,
however, the ‘manifest errors of assessment’
into which the Commission fell ‘in relying on
the horizontal and vertical effects of the
modified merger to support its analysis of
the creation of a dominant position on the
relevant PET markets’ did not, however, ‘lead
to the annulment of the contested decision,

38 — Paragraph 132.
39 — Paragraph 140.
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since the conglomerate effect alleged by the
Commission could by itself suffice to justify
the decision’. *°

35. Coming to the ‘plea based on the lack of
foreseeable conglomerate effect’, the Court
of First Instance went on to examine in turn
‘the three pillars of the Commission’s reason-
ing concerning leveraging, the elimination of
potential competition and the general effect
of strengthening the competitive position of
the merged entity’. *!

36. Beginning with the first of the those
pillars, the Court of First Instance noted first
of all that, as the Commission itself had
acknowledged, ‘leveraging by Tetra through
the conduct described [in the decision] **
could constitute abuse of Teira’s pre-existing
dominant position in the aseptic carton
markets’.*® In such a case, according to the
Court of First Instance, the Commission
ought to have assessed ‘whether, despite the
prohibition of such conduct, it is none the
less likely that the entity resulting from the
merger will act in such a manner or whether,
on the contrary, the illegal nature of the

40 — Paragraph 141.
41 — Paragraph 145.

42 — In this connection, summarising the contents of the decision,
the Court of First Instance noted that ‘the leveraging from
the aseptic carton market ... would manifest itsell — in
addition to the possibility of the merged entity’s engaging in
practices such as tying sales of carton packaging equipment
and consumables to sales of PET packaging equipment and
forced sales — firstly, by the probability of predatory pricing
by the merged entity; secondly, by price wars, and, thirdly, by
the granting of loyalty rebates’ (paragraph 156).

43 — Paragraph 158.

I - 1004

conduct and/or the risk of detection will
make such a strategy unlikely. While it is
appropriate to take account, in its assess-
ment, of incentives to engage in anti-
competitive practices, such as those resulting
in the present case for Tetra from the
commercial advantages which may be fore-
seen on the PET equipment markets ..., the
Commission must also consider the extent to
which those incentives would be reduced, or
even eliminated, owing to the illegality of the
conduct in question, the likelihood of its
detection, action taken by the competent
authorities, both at Community and national
level, and the financial penalties which could
ensue’, **

37. Since, therefore, ‘the Commission did
not carry out such an assessment in the
contested decision’, the Court of First
Instance stated that, ‘in so far as the
Commission’s assessment is based on the
possibility, or even the probability, that Tetra
will engage in such conduct in the aseptic
carton markets, its findings in this respect
cannot be upheld’. *

38. Likewise, the Court of First Instance held
that ‘the fact that the applicant offered

44 — Paragraph 159.
45 — Paragraph 160.
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commitments regarding its future conduct is
also a factor which the Commission should
have taken into account in assessing whether
it was likely that the merged entity would act
in a manner which could result in the
creation of a dominant position on one or
more of the relevant PET equipment mar-
kets’. However, ‘[t]here is no indication in the
contested decision that the Commission took
account of the implications of those commit-
ments when it assessed the creation of such a
position in future through leveraging’. 1

39. The Court of First Instance then con-
cluded in examining ‘whether the Commis-
sion based its analysis of the likelihood of
leveraging ... and of the consequences ... on
sufficiently convincing evidence’, it was
necessary ‘'to take account only of conduct
which would, at least probably, not be
illegal’. ¥

40. Having said that, and going on with its
analysis, the Court of First Instance asserted
that ‘the Commission did not commit a
manifest error of assessment in finding that
it would be possible for the merged entity to

46 — Paragraph 161.
47 — Paragraph 162.

engage in leveraging practices’. 8 In particu-
lar, according to the Court of First Instance,
that institution had ‘established to the
requisite legal standard that growth in the
PET market is foreseeable, rendering possi-

ble the occurrence of the predicted lever-

aging”.*’

41. Since, however, the contested decision
indicates ‘that the incentive for the merged
entity to exercise leveraging depends to a
large extent on the anticipated level of
growth in the PET markets’, the Court of
First Instance found it necessary to examine
whether, as the applicant maintained, ‘the
foreseeable volume of sensitive products
packaged in PET by 2005, as compared with
the total future volume of products packaged
in PET, makes that incentive unlikely or at
least reduces the likelihood significantly’. *®

42. At the outcome of that examination, it
concluded that ‘the growth forecasts for
LDPs and juices as stated by the Commission
in the contested decision have not been
proven to the requisite legal standard.
Although a certain amount of growth in
those segments is likely, especially for pre-
mium products, convincing evidence of the

48 — Paragraph 199.
49 — Paragraph 195.
50 — Paragraph 201.
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extent of the growth is lacking’. > According
to the Court of First Instance, however,
‘having regard to the fact that PET use will
probably increase by 2005, even if less
sharply than that forecast by the Commis-
sion, the incentive to leverage cannot be
excluded’, *2

43. Given the foregoing, the Court of First
Instance went on ‘to examine the ways in
which the merged entity could engage in
leveraging’. >® On that point, it found that by
limiting the analysis ‘to those [practices]
which, at least probably, do not constitute an
abuse of a dominant position on the aseptic
carton markets’,** and taking into consid-
eration the commitments proposed by Tetra,
it had to ‘be found that the merged entity’s
possible means of leveraging would be quite
limited’. >* Account would therefore have to
be taken of that in ‘examination of the
foreseeable consequences of its resorting to
such conduct’. >

51 — Paragraph 214. Nevertheless, the Commission did not
commit an error on that point, according to the Court of
First Instance, with regard to the forecast growth in FEDs and
tea/coffee drinks (paragraph 215).

52 — Paragraph 216.
53 — Paragraph 216.
54 — Paragraph 218.
55 — Paragraph 224.
56 — Ibid
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44. Turning to the consideration of those
consequences, the Court of First Instance
found that it was ‘necessary to distinguish
the various PET equipment markets from

those specifically for SBM machines’. >’

45. As regards the former, following a care-
ful market-by-market analysis, the Court of
First Instance concluded ‘that the contested
decision does not provide sufficiently con-
vincing evidence to show that leveraging
from the aseptic carton market would enable
a dominant position to be created for the
new entity by 2005 on the markets for barrier
technology, aseptic and non-aseptic filling
machines, plastic bottle closure systems and

auxiliary equipment’, %

46. With regard to the SBM machines
markets, again after a detailed analysis, the
Court of First Instance concluded:

— that, ‘on the basis of the evidence in the
contested decision, the Commission
committed an error, first, by finding
that “the majority of SBM machines are
generic” ... and, second, by distinguish-

57 — Paragraph 225.
58 — Paragraph 254.
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ing between them according to end-
use’. Moreover, ‘[t]he contested decision
does not provide sufficient evidence to
justify the definition of distinct sub-
markets among SBM machines with
reference to their end-use’, for which
reason ‘the only sub-markets it is
necessary to consider are those for
low- and high-capacity machines’; >

— that, ‘as regards low-capacity SBM
machines, ... in so far as the Commis-
sion predicts that a dominant position
will be created on that market by 2005
through leveraging, it committed a
manifest error of assessment’; ©°

— and that,‘as regards the market for high-
capacity SBM machines, the evidence
relied on by the Commission does not
justify a finding that both the merged
entity’s competitors and the converters
would be marginalised by 2005 due to
leveraging by that entity directed at
Tetra’s current customers on the carton

59 — Paragraph 269.
60 — Paragraph 283.

markets who, during that period, intend
to switch all or part of their production
over to PET for packaging of sensitive
products’. !

47. Drawing a ‘[gleneral conclusion on
leveraging’, the Court of First Instance held,
in consequence, ‘that, in relying as it did on
the consequences of leveraging by the
merged entity in order to support its finding
that a dominant position would be created
by 2005 on the PET packaging equipment
markets, especially those for low- and high-
capacity SBM machines used for sensitive
products, the Commission committed a

manifest error of assessment’. 2

48. The Court of First Instance then noted
that, ‘[s]ince the conditions required by
Article 2(3) of the Regulation have not been
fulfilled as regards the leveraging foreseen by
the Commission, it must be examined
whether those conditions are fulfilled with
regard to the second pillar of the Commis-
sion’s()geasoning concerning the carton mar-
kets'.

61 — Paragraph 306.
62 — Paragraph 308.
63 — Paragraph 309.
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49. Undertaking that assessment, the Court
of First Instance first of all observed
generally that the Commission did not
‘commit any error in examining the signifi-
cance for the carton markets of a reduction
of potential competition from the PET
equipment markets. It does have to show,
however, that such a reduction, if it exists,
would tend to strengthen Tetra’s dominant
position in relation to its competitors on the
aseptic carton markets’. 6t

50. In that regard, after examining the
assessments made by the Commission, the
Court of First Instance concluded that ‘the
evidence relied on in the contested decision
does not establish to the requisite legal
standard that the effects of the modified
merger on Tetra’s position, principally on the
aseptic carton markets, would, by eliminat-
ing Sidel as a potential competitor, be such as
to fulfil the conditions of Article 2(3) of the
Regulation’. Indeed, in its opinion, ‘it has not
been shown that the merged entity’s position
would be strengthened vis-a-vis its compe-
titors on the carton markets’. %

51. Turning, finally, to the ‘third pillar’ of
the Commission’s reasoning, which concerns

64 — Paragraph 323.
65 — Paragraph 333.

I-1008

the overall position of the merged entity in
the packaging of sensitive products, the
Court of First Instance confined itself to
the finding that ‘[t]hese effects of the notified
transaction cannot, however, be considered
in isolation from the analysis in the con-
tested decision concerning the first two
pillars of the Commission’s reasoning. Since
the analysis of those two pillars is vitiated by
manifest errors of assessment ..., the third
pillar must also be dismissed and it is not
necessary to examine it in detail’, %

52. The Court of First Instance therefore
concluded that ‘the contested decision does
not establish to the requisite legal standard
that the modified merger would give rise to
significant anti-competitive conglomerate
effects’. In its view, ‘[iJt must therefore be
concluded that the Commission committed a
manifest error of assessment in prohibiting
the modified merger on the basis of the
evidence relied on in the contested decision
relatin6g7 to the foreseen conglomerate
effect’.

53. Drawing an overall conclusion as to the
outcome of the action, the Court of First
Instance therefore affirmed that ‘the pleas
alleging lack of horizontal, vertical and

66 — Paragraph 335.
67 — Paragraph 336.
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conglomerate anti-competitive effects must
be declared well founded, and it is not
necessary to examine the other pleas’ and
that ‘[c]onsec&uently, the contested decision
is annulled’.®

The appeal and the procedure before the
Court of Justice

54. By application lodged at the Registry of
the Court of Justice on 8 January 2003, the
Commission brought an appeal against that
judgment of the Court of First Instance,
seeking to have it set aside. Tetra has of
course opposed that request, lodging a
response as provided for by Article 115 of
the Rules of Procedure of the Court of
Justice.

55. In that response, in addition to claiming
that the appeal should be dismissed, Tetra
requested — as a measure of inquiry
pursuant to Article 45(2)(b) of the Rules of
Procedure — the production of the transla-
tion into French of the appeal (the original
version of which is in English, the language
of the case in the proceedings before the
Court of First Instance and, therefore, in
these proceedings). The request for that
measure of inquiry was rejected by the Court
by order of 24 July 2003.

68 — Paragraphs 337 and 338.

56. On leave given by the President of the
Court of Justice in accordance with Article
117 of the Rules of Procedure, the Commis-
sion submitted a reply, which was followed
by a rejoinder lodged by Tetra. In addition,
the parties replied in writing to a question
asked by the Court and were heard at the
hearing of 27 January 2004.

III — Legal analysis

57. In support of its application the Com-
mission has raised five grounds of appeal,
relating to:

(i) an error of law concerning the standard
of proof required and the scope of
judicial review;

(ii) an error of law, and in particular
infringement of Articles 2 and 8(2) of
the Merger Regulation, in that the
Court of First Instance required the
Commission to take into consideration
the unlawfulness of certain conduct and
to take account of purely behavioural
commitments;
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(iii) an error of law in that the Court of First
Instance did not uphold the Commis-
sion’s definition of separate product
markets for SBM machines by reference
to their end-use;

(iv) infringement of Article 2 of the Regula-
tion, distortion of the facts and failure to
take account of the Commission’s argu-
ments in that the Court of First Instance
did not uphold the Commission’s find-
ing as to the strengthening of Tetra’s
dominant position in carton;

(v) error of law in that the Court of First
Instance did not uphold the Commis-
sion’s conclusions as to the creation of a
dominant position for Tetra in SBM
machines.

58. After a few brief general remarks on the
admissibility of appeals against the judg-
ments of Court of First Instance, those
grounds of appeal will be examined in the
same order as that in which they were
submitted by the Commission.
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General considerations on the admissibility of
appeals against judgments of the Court of
First Instance

59. Having regard to the fact that Tetra is
challenging the admissibility of most of the
Commission’s grounds of appeal, before I go
on to analyse those grounds, I must briefly
point out that, in accordance with Article
225 EC and Article 51 of the Statute of the
Court of Justice, an appeal may be brought
against a judgment of the Court of First
Instance ‘on points of law only’.

60. It follows, according to settled case-law,
that the Court of First Instance ‘has exclusive
jurisdiction, first, to establish the facts except
where the substantive inaccuracy of its
findings is apparent from the documents
submitted to it and, second, to assess those
facts. When the Court of First Instance has
established or assessed the facts, the Court of
Justice has jurisdiction under Article 168a of
the Treaty [now Article 225 EC] to review
the legal characterisation of those facts by
the Court of First Instance and the legal
conclusions it has drawn from them ... . The
Court of Justice thus has no jurisdiction to
establish the facts or, in principle, to examine
the evidence which the Court of First
Instance accepted in support of those facts.
Provided that the evidence has been properly
obtained and the general principles of law
and the rules of procedure in relation to the
burden of proof and the taking of evidence
have been observed, it is for the Court of
First Instance alone to assess the value which
should be attached to the evidence produced
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to it ... . The appraisal by the Court of First
Instance of the evidence put before it does
not constitute, save where the evidence has
been fundamentally misconstrued, a point of
law which is subject, as such, to review by the

Court of Justice’. °

61. It is, therefore, only within those narrow
confines fixed by established case-law that
the various grounds of appeal may be
examined by the Court of Justice.

The ground of appeal relating to an error of
law concerning the standard of proof
requirved and the scope of judicial review

62. By the first ground of appeal, which may
in essence be broken down into two parts,
the Commission first criticises generally the
scope of the judicial review carried out by the
Court of First Instance and the standard of
proof demanded by that court in order for a
concentration to be prohibited and, second,
provides a ‘concrete example’ of the mistakes
made by the Court of First Instance,
challenging the kind of review carried out
by that court in relation to the Commission’s
assessments of foreseeable growth in PET.
For the sake of clarity, those two aspects will
be analysed separately.

69 — Case C-7/95 P John Deere v Commussion (1998} ECR 1-3111,
paragraphs 21 and 22. To the same effect, see, inter mudtos,
Case C-53/92 P Hilti v Connnission [1994] ECR 1-667,
paragraphs 42 and 43, and Case C-8/95 P New Holland Ford
v Commission [1998] ECR 1-3175, paragraph 26.

(a) The Commission’s general criticisms

63. The criticisms of a general nature
formulated by the Commission relate first
and foremost to the scope and nature of the
judicial review carried out by the Court of
First Instance in relation to the complex
economic evaluations made in the contested
decision.

64. In particular, the Commission complains
that the Court of First Instance did not
confine itself to establishing whether the
institution had committed a ‘manifest error
of assessment’, and therefore to ascertaining
whether the facts on which its assessment
was based were correct, whether the conclu-
sions drawn from those facts were not clearly
mistaken or inconsistent and whether all the
relevant factors had been taken into account.

65. According to the appellant institution,
instead of limiting itself to those aspects, the
Court of First Instance carried out a far more
incisive review, going so far as to ascertain
whether the Commission’s conclusions were
supported by ‘convincing’’® evidence or
facts. In its view, therefore, the Court of
First Instance carried out a form of review
that, taken literally, required the Commis-
sion to ‘convince’ it of its conclusions and, as
a result, enabled the court to tackle the

70 — [Footnote not relevant to the English-language version of this
text].

I-1011



OPINION OF MR TIZZANO — CASE C-12/03 P

substance of the issues and to substitute its
own point of view for that of the Commis-
sion. To the latter’s mind, furthermore, in the
case in point the Court of First Instance
carried out a review far more rigorous than
performed by the Court of Justice in Kali
and Salz,”* which also concerned concen-
trations and in which the Community
judicature merely established whether the
Commission’s conclusions were borne out by
a ‘sufficiently cogent and consistent body of
evidence’, 7

66. Next, the Commission complains that
the Court of First Instance considered that,
where ‘the anticipated dominant position
would emerge only after a certain lapse of
time’, the ‘analysis [by the Commission] of
the future position must, whilst allowing for
a certain margin of discretion, be particu-
larly plausible’.”® Such an approach would in
fact excessively reduce the discretion enjoyed
by the Commission in carrying out complex
economic assessments, requiring it to rely
exclusively on facts and evidence lending
themselves to a single, unequivocal inter-
pretation.

71 — Joined Cases C-68/94 and C-30/95 France and Others v
Commission [1998] ECR 1-1375 (‘Kali and Salz’).

72 — Paragraph 228.
73 — Paragraph 162 of the judgment under appeal; italics added.
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67. Lastly, the Commission challenges the
Court of First Instance for considering that,
in order for a conglomerate-type merger to
be prohibited, the Commission must base its
decision on facts that show that ‘in all
likelihood’ the merger would produce the
predicted anti-competitive effects.”* In that
manner, however, the Court of First Instance
left very little opportunity of prohibiting that
type of merger and introduced an unequal
standard of proof, depending on whether the
decision was to prohibit or to authorise the
concentration. It argues that the Court of
First Instance’s interpretation is therefore
contrary to Article 2(2) and (3) of Regulation
No 4064/89, which provide perfectly sym-
metrical legal requirements whether a con-
centration is declared compatible or incom-
patible with the common market. 7

68. Tetra counters those challenges by
claiming, in essence, that the Commission’s
arguments are toothless, since they turn on a
disquisition of a semantic nature on the
terminology used by the Court of First
Instance, rather than a specific examination
of the kind of judicial review carried out by
that court. In any case, according to Tetra,
the Commission’s complaints fall wide of the

74 — Paragraph 153 of the judgment under appeal; italics added.

75 — As we have seen, that provision states: on the one hand, that
‘a concentration which does not create or strengthen a
dominant position as a result of which effective competition
would be significantly impeded in the common market or in
a substantial part of it shall be declared compatible with the
common market’ (Article 2(2)); and, on the other, that ‘a
concentration which creates or strengthens a dominant
position as a result of which effective competition would be
significantly impeded in the common market or in a
substantial part of it shall be declared incompatible with
the common market’ (Article 2(3)).






