SALZGITTER V COMMISSION

OPINION OF ADVOCATE GENERAL
JACOBS

delivered on 30 March 2000 *

1. The present appeal against the judgment
of the Court of First Instance of 31 March
1998 in Case T-129/96 Preussag Stahl v
Commission! concerns the interpretation
of the fifth Steel Aid Code? (hereinafter
‘the fifth Code’). At issue are in particular
the provisions establishing a procedural
timetable for the notification, the approval
and the payment of regional investment aid
for steel undertakings located in the terri-
tory of the former German Democratic
Republic. The two main questions as
regards that category of aid are in my view
whether or not the notification time-limit
in Article 6(1) of the fifth Code is manda-
tory and preclusive and whether Article 5
of the fifth Code must be interpreted as
laying down an approval deadline. A
further issue is whether at the appeal stage
the Court may raise of its own motion pleas
relating to matters of public policy and if so
in what circumstances.

* Original language: English.
1 — [1998] ECR 11-609.

2 — Commission Decision No 3855/91/ECSC of 27 November
1991 establishing Community rules for aid to the steel
industry, OJ 1991 L 362, p. 57.

Legal background

2. Under Article 4(c) of the ECSC Treaty
(hereinafter ‘the Treaty’) ‘aids and subsidies
with regard to steel products covered by the
Treaty granted by States in any form
whatsoever are incompatible with the com-
mon market for coal and steel and are
accordingly to be abolished and prohibited
within the Community’.

3. Since the express exception to that
absolute prohibition in Article 67(2) of
the Treaty applies only in rare cases (it
allows, essentially, Commission authorisa-
tion for aid intended to counterbalance
other State measures having a harmful
effect) and since there was concern about
putting the steel industry in an unfavour-
able position in comparison with other
industries, the need was felt for legislation
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on further limited exceptions to Article 4(c)
of the Treaty.

4. The Commission therefore adopted sev-
eral successive general Decisions (so-called
Steel Aid Codes) establishing rules author-
ising the grant of aid to the steel industry in
certain cases expressly provided for.

5. The rules relevant to the present pro-
ceedings are to be found in the fifth Code. 3
Its legal basis is Article 95 of the Treaty
which in all cases not provided for in the
Treaty allows for the taking of decisions
necessary to attain one of the objectives set
out in Articles 2, 3 and 4 of the Treaty. As
required by Article 95, the Commission
adopted the Code after consulting the
Consultative Committee and with the
unanimous assent of the Council.

6. According to Article 9 of the fifth Code
its rules were to enter into force on
1 January 1992 and to apply until
31 December 1996. The fifth Code
replaced the fourth Code# which expired
on 31 December 1991. The currently
applicable scheme is contained in the sixth
Code S which entered into force on 1 Jan-
uary 1997 and will expire on 22 July 2002

3 — See note 2.

4 — Commission Decision No 322/89/ECSC of 1 February 1989
establishing Community rules for aid to the steel industry,
0] 1989 L 38, p. 8.

§ — Commission Decision No 2496/96/ECSC of 18 December
1996 establishing Community rules for State aid to the steel
industry, OJ 1996 L 338, p. 42.
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in order to cover the period remaining until
the expiry of the Treaty.

7. Under Article 1(1) of the fifth Code
‘[alid to the steel industry ... may be
deemed Community aid and therefore
compatible with the orderly functioning of
the common market only if it satisfies the
provisions of Articles 2 to 5’

8. Article 5 provides with regard to invest-
ment aid for undertakings located in the
territory of the former German Democratic
Republic:

‘Aid granted to steel undertakings for
investment under general regional aid
schemes may until 31 December 1994 be
deemed compatible with the common mar-
ket, provided that the aided undertaking:

— is located in the territory of the former
German Democratic Republic and the
aid is accompanied by a reduction in

6 — See Article 97 of the Treaty.
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the overall production capacity of that
terrirory.’

9. Article 6 contains procedural rules:

‘1. The Commission shall be informed, in
sufficient time to enable it to submit its
comments, of any plans to grant or alter aid
of the types referred to in Articles 2 to S. ...
The notifications of aid plans required by
the Article must be lodged with the Com-
mission at the latest by 30 June 1994 as
regards aid covered by Article 5 and
30 June 1996 as regards all other aid.

3. The Commission shall seek the views of
the Member States on plans ... for regional
investment aid when the amount of the
aided investment ... is in excess of ECU 10
million, and on other major aid proposals
notified to it before adopting a position on
them. ...

4. If, after giving notice to the interested
parties concerned to submit their com-
ments, the Commission finds that aid in a

given case is incompatible with the provi-
sions of this Decision, it shall inform the
Member State concerned of its decision.
The Commission shall take such a decision
not later than three months after receiving
the information needed to assess the pro-
posed aid. Article 88 of the Treaty shall
apply in the event of a Member State’s
failing to comply with that decision. The
planned measures falling within paragraph
1 or 2 may be put into effect only with the
approval of and subject to any conditions
laid down by the Commission.

5. If the Commission fails to initiate the
procedure provided for in paragraph 4 or
otherwise to make its position known
within two months of receiving notification
of a proposal, the planned measures may be
put into effect provided that the Member
State first informs the Commission of its
intention to do so. Where the Commission
seeks the views of Member States under the
provisions of paragraph 3, the abovemen-
tioned time period shall be three months.

6. All individual awards of the types of aid
referred to in Articles 4 and 5 shall be
notified to the Commission in accordance
with the procedure provided for in para-
graph 1. ..
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10. Finally, Article 1(3) provides:

‘Aid coming within the terms of this
Decision may be granted only after the
procedures laid down in Article 6 have
been followed and shall not be payable
after 31 December 1996.

The deadline for payments of aid falling
under Article 5 is 31 December 1994 with
the exception of the special fiscal conces-
sions (Investitionszulage) in the five new
Linder as provided for in the German “Tax
amendment law 19917, which may be
payable up to 31 December 1995.

Factual background

11. Walzwerk Ilsenburg GmbH (herein-
after ‘Ilsenburg’) was formerly a State-
owned steel mill established in Saxony-
Anhalt in the former German Democratic
Republic.

12.In 1992 it was acquired by Preussag
Stahl AG (hereinafter ‘Preussag Stahl’) as a
legally independent subsidiary.
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13.In 1995 llsenburg merged formally
with Preussag Stahl which henceforth held
the rights previously vested in Ilsenburg.

14. In order to ensure the viability of
Ilsenburg under the new market conditions,
Preussag Stahl decided to carry out sub-
stantial rationalisation, including the trans-
fer of production of heavy plates from its
factory in Salzgitter in the former West
Germany to the Ilsenburg site.

15.In order to finance the investment
needed for that transfer, amounting to
DEM 29 500 000, it was agreed that Sax-
ony-Anhalt would grant aid comprising an
investment subsidy of DEM 5 850 000 and
a special fiscal concession (Investitionszu-
lage) of DEM 950 500.

16. The aid was part of two general
regional aid schemes approved by the
Commission in accordance with the rele-
vant provisions of the EC and ECSC
Treaties, namely the Rahmenplan der
Gemeinschaftsaufgabe Férderung der
regionalen Wirtschaftsstruktur (Frame-
work programme for the common task of
improvement of regional economic struc-
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tures) and the Investitionszulagengesetz
{Law on special fiscal concessions as
regards investments) respectively.

17. By fax dated 24 November 1994 the
German Government notified the planned
aid to the Commission; it was registered the
following day by the Commission as pro-
posed aid No 777/94.

18. The fax referred expressly to the noti-
fication, on 10 May 1994, of another
proposal for investment aid of
DEM 11 800 000 to the llsenburg mill for
the reconversion of energy sources and the
improvement of environmental protection
(hereinafter ‘proposed aid No 308/94’)

19. By letter dated 1 December 1994 the
Commission invited the German Govern-
ment to withdraw the notification of pro-
posed aid No 777/94 in order to avoid
having to open a procedure solely on the
ground of failure to observe the time-limit
for notification, which had expired at the
end of June 1994. The Commission noted
that the fact that the time-limit had not
been observed did not preclude examina-

tion of the planned aid, provided that-the
institution was still in a position to adopt a
decision before the end of 1994. However,
as proposed aid No 777/94 had only been
notified on 25 November 1994, that is to
say, just 17 working days before the
Commission’s last meeting in 1994, it
considered that, even by expediting the
procedure as much as possible, it would be
unable to give a decision before the end of
the vear, since the views of the Member
States had to be sought because of the level
of the proposed investments.

20. By letter dated 13 December 1994 the
Federal Government informed the Com-
mission that it would not withdraw the
notification of proposed aid No 777/94.

21. In the meantime, Preussag Stahl had
sent a letter to Commissioners Van Miert
and Bangemann on 7 December 1994,
explaining that the delay in notification
had been due to the protracted and detailed
discussions made necessary by the impact
which proposed aid No 777/94 would have
on employment in the region concerned by
the transfer of production at the Salzgitter
site in Western Germany. For that reason
Preussag Stahl asked the two Commission-
ers to ensure that the Commission still
examined the proposed aid under the
provisions of the Code.
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22. On 21 December 1994 Preussag Stahl
received the following fax, confirmed by
letter of the same date:

‘Martin Bangemann
Member of the European Commission

Thank you for your letter dated 7 Decem-
ber 1994.

My colleague Karel van Miert and I share
your view as to the urgency of adopting a
decision on the aid to undertakings situated
in the new German Ldnder so that their
economic development is not hindered by
excessively long administrative procedures.

For that reason I am pleased to be able to
inform you that the European Commission
today approved the aid to the Ilsenburg
mill, pursuant to your request. I wish your
undertaking every success.

Yours sincerely,
Signed: Martin Bangemann.’

I-5850

23. By telex of the same day (21 December
1994) the Commission informed the Ger-
man authorities of several planned aids in
respect of which it had no objections,
including proposed aid No 308/94.

24. The amount of the investment subsidy
(DEM 5 850 000), which the Landesfér-
derinstitut Sachsen-Anhalt had granted to
Preussag Stahl by decision of 20 October
1994 subject to notification to the Com-
mission, was paid into Preussag Stahl’s
bank account on 23 December 1994.

25. By letter of 1 February 1995 to the
Federal Government, the Commission con-
firmed that certain planned regional aids,
including proposed aid No 308/94, were
compatible with Article 5 of the Code.

26. On 15 February 1995 the Commission
decided to open the examination procedure
pursuant to Article 6(4) of the Code with
regard to proposed aid No 777/94. That
decision was notified to the German autho-
rities by letter dated 10 March 1995,
subsequently reproduced in a notice pub-
lished in the Official Journal of the Eur-
opean Communities.”

7 — 0] 1995 C 289, p. 11.
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27. In the letter the Commission pointed
out that the extremely late notification of
the planned aid had made it impossible to
give a decision on its compatibility before
31 December 1994 and that, after that
date, it was no longer competent to adopt
a decision according to the wording of
Article $ of the Code itself. In addition, the
Commission invited other Member States
and interested parties to submit their com-
ments on proposed aid No 777/94 within
one month of the date of publication of the
notice.

28.In the meantime, by letter dated
23 February 1995, Mr Bangemann had
informed Preussag Stahl that the approval
referred to in his letter dated 21 December
1994 concerned proposed aid No 308/94
and not proposed aid No 777/94.

29. The special fiscal concession relating to
proposed aid No 777/94 was granted by
two decisions of the Finanzamt Wolfenbiit-
tel of 26 October 1995 and 9 January
1996, for DEM 428 975.70 and
DEM 190 052 respectively, and was paid
to the applicant on those dates.

30. By Decision 96/544/ECSC of 29 May
1996 concerning State aid to Walzwerk
lsenburg GmbH# (hereinafter ‘the con-
tested decision’) the Commission found

8 — O] 1996 L 233, p. 24,

that the investment subsidy and the special
fiscal concession constituted State aid
incompatible with the common market
according to Article 1(1) of the Code and
prohibited by Article 4(c} of the Treatv.
Furthermore, it ordered them to be repaid.

31. In the contested decision the Commis-
sion essentially held that owing to the delay
in notification the Commission could not
form a view of the notified aid before
31 December 1994. Furthermore, under
Article 5 of the Code after 31 December
1994 the Commission had no authority to
declare regional investment aid compatible
with the common market regardless of
whether the aid would have been authori-
sable had it been notified in time. Finally,
the letter of 21 December 1994 could not
have created legitimate expectations on the
part of the German authorities. Thus the
German authorities, when arranging for
payment of the aid on 23 December 1994,
had not acted in good faith.

32. That decision was notified to the Fed-
eral Government on 26 June 1996 and
forwarded by it to Preussag Stahl on 9 July
1996.
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Procedure before the Court of First
Instance and the judgment under appeal

33. By application lodged at the Court of
First Instance on 15 August 1996, Preussag
Stahl brought an action for the annulment
of the contested decision. The Federal
Republic of Germany intervened in support
of Preussag.

34. In the judgment under appeal® the
Court of First Instance dismissed the appli-
cation, rejecting the seven pleas in law
advanced by the applicant. The reasons it
gave may be summarised as follows.

35. As regards the Commission’s attitude
between the notification of the aid and
31 December 1994, the applicant had
argued in its second and fourth pleas that
the aid obviously satisfied the Code’s
substantive criteria. Therefore, six weeks
were sufficient for the Commission to take
a positive decision. In its view, it had also
been a victim of discrimination in that the
Commission had authorised similar aids
equally notified too late.

36. The Court of First Instance held in
paragraphs 52 to 60 of the judgment that
since the aid was notified after 30 June
1994 the Commission was not required to

9 — See note 1 above.
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adopt a decision before 31 December 1994.
The procedural rules of the Code were
designed to give the Commission a period
of six months in order to decide on the
compatibility of the aid. In any event under
Article 6(5) of the Code the Commission
disposed of a period of three months to
take a preliminary view. There was further-
more no proof of manifest negligence on
the Commission’s part. In paragraph 67 the
Court of First Instance held that the other
aids to which the applicant had referred
were either notified earlier than the aid at
issue or did not require consultation of the
Member States.

37. In its first and third pleas the applicant
had argued that nothing prevented the
Commission from deciding after
31 December 1994 that regional invest-
ment aids referred to in Article § of the
Code were compatible with the common
market provided that the material condi-
tions for their approval were satisfied.

38. The Court of First Instance held in
paragraphs 38 to 47 and 63 that under the
system of the Code aid could be put into
effect only with the approval of the Com-
mission. The deadline of 31 December
1994 laid down for payment of regional
investment aid was therefore necessarily
also the deadline imposed on the Commis-
sion by Article 5 of the Code for adopting
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decisions on the compatibility of that
category of aid. After 31 December 1994
the Commission could not adopt a decision
on the compatibility of the aid in question.
As a result, the aid could no longer be
deemed compatible with the common mar-
ket on the basis of Article 1(1) of the Code
and was thus prohibited pursuant to Arti-
cle 4(c) of the Treaty.

39.1In its fifth plea the applicant had
argued that the payment of the aid in
question was entirely a consequence of the
Commission’s administrative error in the
letter of Commissioner Bangemann of
21 December 1994. The aid could not be
recovered since the applicant was protected
by its legitimate expectations created by the
letter.

40. The Court of First Instance held in
paragraphs 77 to 86 that owing to the
circumstances of the case the letter of
21 December could not lead Preussag to
entertain legitimate expectations.

41. The Court of First Instance also dis-
missed the applicant’s sixth and seventh
pleas alleging respectively an infringement
of Article 6(5) of the Code and breach of
the duty to state reasons.

The appeal

42. On 23 April 1998 Preussag Stahl was
renamed Salzgitter AG (hereinafter ‘Salzgit-
ter’).

43. By application lodged at the Registry of
the Court on § June 1998 Salzgitter
brought the present appeal.

44, Salzgitter claims that the Court should
annul the judgment of 31 March 1998 in
Case T-129/96 Preussag Stahl v Commis-
sion and annul Commission Decision
No 96/544/ECSC of 29 May 1996.

45.In support of its appeal Salzgitter
advarnces six pleas in law. It contends that
the Court of First Instance

(1) erred in law in deciding that after
31 December 1994 the Commission
could no longer adopt decisions on
the compatibility of the category of aid
at issue;

(2) erred in law in deciding that the
Commission was not required to adopt
a decision on the compatibility of aid
No 777194 before 31 December 1994;

I-5853



OPINION OF MR JACOBS — CASE C-210/98 P

(3) infringed Article 6(4) of the Code and
the general principles of State aid law
in rejecting its arguments to the effect
that the aid in question complied with
the substantive requirements of the
Code and that Article 6(4) of the Code
empowered the Commission to declare
aid incompatible and to order its
repayment only in the event of a
substantive incompatibility of the aid;

{4) infringed the principle of non-discrimi-
nation in deciding that the Commission
was entitled to differentiate between
aid No 777/94 and other planned aids
equally notified after 30 June 1994;

(5) infringed the principle of protection of
legitimate expectations in deciding that
the letter by Commissioner Bangemann
could not have led Preussag to enter-
tain legitimate expectations as to the
approval of the aid; and

(6) infringed the duty to state reasons in
deciding that the Commission’s reason-
ing was sufficient.

I-5854

Admissibility

46. According to the Commission the
appeal must be declared inadmissible in
its entirety or at least in part. In its view,
first, with regard to all six pleas in law
Salzgitter merely repeats pleas and argu-
ments already submitted to the Court of
First Instance. Even if those pleas or
arguments are reformulated, relabelled or
reordered, they do not, contrary to what is
required by the case-law, contain any new
legal arguments specifically directed
against the judgment of the Court of First
Instance. Secondly, the second, fourth, fifth
and sixth pleas in law challenge in reality
the Court of First Instance’s appraisal of
facts, which falls outside the scope of the
Court’s review.

47. Since the Commission’s first objection
is made in respect of all six pleas in law, it is
appropriate to discuss it at this stage of the
analysis.

48. The Commission relies on judgments in
which the Court has held that an appeal is
inadmissible where it ‘... confines itself to
repeating or reproducing word for word
the pleas in law and arguments previously
submitted to the Court of First Instance,
including those based on facts expressly
rejected by that Court; in reality, such an
appeal amounts to no more than a request
for a re-examination of the application
submitted to the Court of First Instance, a
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matter which falls outside the jurisdiction
of the Court ...°. 10

49.1 consider that that formula must be
applied cautiously. It follows from the case-
law that it is intended only to ensure that
an appeal is formulated correctly!* and
that the appeal does not aim in reality at a
retrial of the case.!?2 The repetition of
several arguments already used at first
instance does not of itself imply that the
appeal fails to comply with those require-
ments. That is particularly true in cases
such as the present one where the Court of
First Instance upholds decisions of a Com-
munity institution on the basis of the same
interpretation of Community law as the
defending institution. If in such a case an
appellant could not rely in its appeal on
arguments already used when challenging
the initial decision, the appeal procedure
would be deprived of its meaning. In the
Glencore Grain cases 13 the Court therefore
held that the simple fact that arguments
were also raised at first instance could not
entail their inadmissibility. The only

10 — Case C-87/95 P CNPAAP v Council {1996] ECR 1-2003,
paragraph 30 of the order; Case C-338/93 P De Hoe v
Commission [1994] ECR 1-819, paragraph 19.

11 — See Article 51 of the ECSC Statute, Article 112(1)(c) of the
Rules of Procedure, Case C-244/92 P Kupka-Floridi v
Economic and Social Committee [1993] ECR 1-2041,
paragraph 9 of the order, and Case C-49/96 P Progoulis v
Commission [1996] ECR 1-6803, paragraph 24.

12 — See Articles 49(1) and 54(1) of the ECSC Statute.

13 — Case C-386/96 P Dreyfus v Commission [1998] ECR
1-2309, paragraph 38 of the judgment; Case C-391/96 P
Compagnie Continentale (France) v.Commission [1998]
ECR 1-2377, paragraph 36; Case C-403/96 P Glencore
Grain v Commission [1998] ECR 1-2405, paragraph 38;
Case C-404/96 P Glencore Grain v Commission [1998)
ECR [-243S$, paragraph 36. See also my Opinion in Case
C-154/99 P Politi v European Training Foundation, deliv-
ered on 24 February 2000, paragraphs 29 to 31.

requirement is that the appeal must clearly
state which aspects of the contested judg-
ment are criticised and the legal arguments
which specifically support the appeal.

50. Since in the present case the appeal
fulfils those requirements and since other
grounds for its inadmissibility are not
apparent, the appeal taken as a whole is
admissible.

Substance

51. Salzgitter’s first two pleas are essen-
tially concerned with the relationship
between the time-limits applicable to noti-
fication, approval and payment of invest-
ment aid for steel undertakings located in
the territory of the former German Demo-
cratic Republic and the consequences
which failure to comply with them might
entail.

52. For the category of aid in question
three dates in the fifth Code are of parti-
cular relevance.

53. The third sentence of Article 6(1)
establishes a notification time-limit. Noti-
fications of aid plans falling under by

I-5855
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Article 5 ‘must be lodged with the Com-
mission at the latest by 30 June 1994°.

54. The second subparagraph of Arti-
cle 1(3) contains payment time-limits. Aid
falling under Article § must be paid before
31 December 1994 with the exception of
special fiscal concessions (Investitionszula-
gen), which may be paid up to 31 Decem-
ber 1993.

55. Finally, Article 5 itself states that the
aids to which it applies ‘may until
31 December 1994 be deemed compatible
with the common market’.

56. The arguments of the parties before the
Court of First Instance and on appeal have
essentially focused on the nature of the
third date, contained in Article 5, and
particularly on the question whether or
not the Commission continued after
31 December 1994 to be competent to
decide on the compatibility of investment
aids for steel undertakings located in the
territory of the former German Democratic
Republic.

57. By contrast, the parties agree that the
payment time-limits contained in Arti-
cle 1(3) are of a strict nature.

[-5856

58. As to the nature of the notification
time-limit contained in Article 6(1), none
of the parties seems to attach great signifi-
cance to the fact that Germany notified the
planned aid only on 25 November 1994
and thus about five months after the expiry
of the time-limit in question.

59. In that regard, the appellant and the
German Government have consistently
argued that the notification time-limits in
the Code were not preclusive and that aid
notified after 30 June 1994 could in prin-
ciple be authorised by the Commission.
That was confirmed, in their view, by the
Commission’s practice. It is common
ground that the Commission authorised
several other aid plans notified after the
expiry of the time-limit in question.

60. The Commission explicitly adopted the
same position in its letter of 1 December
1994 14 where it stated that the notification
time-limit in Article 6(1) of the fifth Code
was not preclusive but merely administra-
tive. Its only function was to permit the
Commission to deal with notified aid plans
in time before the end of the year. There-
fore, notification after the expiry of the

14 — See paragraph 19 above.
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time-limit was not as such an obstacle to
approval as long as the Commission had
sufficient time to examine and to take a
decision on the planned aid before the end
of the year.

61. Before the Court of First Instance the
Commission adopted a more guarded posi-
tion on the interpretation of Article 6(1) of
the Code. The judgment under appeal
summarises that position as follows:

3

. even if the deadline for notification of
aid which expired on 30 June 1994 was not
mandatory, the extent to which it was
exceeded by the German Government
meant that it was no longer possible for
[the Commission] to adopt a decision
before the 31 December 1994. ... 15

62. The judgment under appeal does not
deal explicitly with the nature of the
notification time-limit. The reasoning of
the Court of First Instance on the nature of
the Commission’s obligations in respect of
belatedly notified aid presupposes, how-
ever, that the Commission had the right to
authorise such aid and was not precluded
from doing so by Germany’s failure to
respect the notification time-limit. '

15 — See paragraph 50 of the judgment under appeal.
16 — See in particular paragraphs 52 to 60 ot the judgment.

63. The absence of any discussion of the
nature of the notification time-limit is
somewhat surprising since the Court of
Justice held in Germany v Commission !’
that the corresponding notification time-
limits contained in the Second Steel Aid
Code '8 were mandatory. It is also apparent
from the pleadings before the Court of First
Instance that the parties referred to the
case-law in question.

64. When organising the oral procedure on
the present appeal the Court therefore
invited the parties to address the issue of
the relevant part of the judgment in Ger-
many v Commission.

65. At the hearing Salzgitter and the Ger-
man Government argued mainly!® that
Germany v Commission concerned the
Second Steel Aid Code and was thus not
relevant for the interpretation of the Fifth
Steel Aid Code.

66. The Commission, first, repeated its
guarded position on the nature of the
notification time-limit. Then it stated that
it was not so much the expiry of the
notification time-limit but the expiry of
the time-limit for a Commission decision

17 — Case 214/83 [1985] ECR 3053, paragraphs 45 to 47 of the
judgment.

18 — Commission Decision No 2320/8 1/ECSC of 7 August
1981 establishing Communuty rules for aids to the steel
industry, O] 1981 L. 228, p. 14.

19 — See for a more detarled account paragraph 80 et seq,
below.
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which had made the approval of the aid
impossible. Consequently, the nature of the
notification time-limit was not relevant for
the outcome of the case.

67.1do not agree with the Commission. In
my view, the nature of the notification
time-limit is decisive for the correct solu-
tion of the case. I consider that if the
notification time-limit in Article 6(1) of the
fifth Code was indeed mandatory and
preclusive the contested decision was ille-
gal.

68. If a notification time-limit is manda-
tory the Commission is precluded from
authorising aid notified after its expiry
(with a possible exception in cases of force
majeure). In the contested decision, how-
ever, the Commission assumed that it was
entitled to authorise that aid and that the
time-limit was merely administrative. That
is evidenced by the way the Commission
argues in the contested decision that as a
matter of fact (and not as a matter of law) it
could not adopt an approval decision
before 31 December 1994. The Commis-
sion stated as follows:

‘... This deadline was set in order to give the
Commission sufficient time to assess the
proposed aid measures before 31 Decem-
ber 1994.

I-5858

It is true that the Commission has adopted
decisions in cases that had been notified
after 30 June 1994, but only where it was
possible to take them before 31 December
1994. ...

[In the present case tlhe time between
25 November 1994 (the date of receipt of
the notification) and 21 December 1994
(the Commission’s last session before
31 December 1994) ... was not sufficient ...
to take a final decision.’ 29

69. The Commission’s assumption that the
notification time-limit was not mandatory
also had an impact on the contested
decision.

70. The Commission’s argument to the
contrary might be paraphrased as follows.
Where, in reaching a negative decision, an
authority has a choice of grounds available
to it, it may select the ground which it
considers appropriate. The Commission
was therefore free to rely on the expiry of
the approval time-limit instead of relying
on the expiry of the notification time-limit.
Ultimately the Commission found the pro-
posed aid unlawful, albeit on different
grounds. Consequently, the legality of the
contested decision was not affected by its
assumption on the nature of the notifica-
tion time-limit.

20 — See section III of the contested decision, cited in note 8.
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71. It is true that where an aid is incompa-
tible with the common market on several
independent grounds the Commission can
choose freely on which grounds to rely. For
example the Commission might rely in a
negative decision on the incompatibility of
an aid with the substantive requirements of
the Code, instead of relying on belated
notification.

72.In the present case, however, the
grounds in question are not independent
of each other.

73. Instead of relying on belated notifica-
tion, the Commission based the contested
decision on two other elements. The Com-
mission concludes, first, that owing to lack
of time it was not obliged to approve the
aid before 31 December 1994. Secondly,
after that date the Commission was no
longer competent to approve the aid. 2!

74. Whilst the second element has no direct
connection with the notification time-limit,
the first element presupposes that the
Commission had the right to approve aid
notified after 30 June 1994 and thus that
the time-limit was not preclusive. Conse-
quently, the decision is based on reasoning

21 — See secnions 11 and HI and the conclusion i section IV of
the contested decision.

incompatible with a preclusive notification
time-limit.

75. It follows that if the Commission’s
assumption was wrong the contested deci-
sion was illegal.

76. A further reason to examine the nature
of the notification time-limit is to establish
the correct basis for the decision (in view of
possible further proceedings). If the Com-
mission’s decision is annulled on the
ground that the notification time-limit
was mandatory there would be no basis
for the Commission to approve the aid. If
however the decision were to be annulled
on another ground, it might be possible for
the Commission to take a new decision
approving the aid.

77. Consequently, before addressing the six
pleas of the appellant, I will deal with the
preliminary issue of the notification time-
limit.

78. Two questions arise.

{1) Since none of the parties has sought to
address the issue of the nature of the
notification time-limit, may the Court
in appeal proceedings raise the issue of
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its own motion and if so under what
conditions?

(2) Is the notification time-limit in Arti-
cle 6(1) of the Code preclusive or
merely administrative?

79. Logically question (1) is prior. Since
however the answer to question (1)
depends on the characterisation of the
notification time-limit, I will deal first with
question (2).

The nature of the notification time-limit in
the third sentence of Article 6(1) of the
Code

80. Invited to state at the hearing their
viewpoint on the relevance of Germany v
Commission, Salzgitter and the German
Government advanced three arguments
why, in their view, the time-limit in Arti-
cle 6(1) of the fifth Code is not mandatory.
First, they claim that under the general
principles of administrative law notifica-
tion time-limits are mandatory only if this
is clearly expressed, which is not the case
with regard to Article 6(1) of the fifth
Code. Secondly, the Court’s judgment in
Germany v Commission is not relevant for
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the interpretation of the fifth Code, in
particular in view of the important differ-
ences between the second and the fifth
Code. Thirdly, the Commission is bound by
its own practice of treating the notification
time-limit as purely indicative. I will discuss
those three arguments in turn.

The nature of the notification time-limit in
the light of the general principles of admin-
istrative law

81. It is truc that the Court once held that
‘[t]he principle of legal certainty ... requires
that a provision laying down a preclusive
period ... should be clearly and precisely
drafted so that the Member States may be
made fully aware of the importance of their
complying with the time-limit’.?2 The
Court decided in that case that the time-
limit in question was not preclusive.

82. However, the formula quoted must,
first, be seen in the light of the special
circumstances of the case. Preclusion by the
time-limit would have had ‘the effect of
depriving a Member State of the payment
of financial aid its application for which
ha[d] been approved and on the basis of
which it ha[d] already incurred consider-
able expenditure ...". 23

22 — Case 44/81 Germany v Commission [1982] ECR 1855,
paragraph 16 of the judgment.

23 — Ibidem.



SALZGITTER V COMMISSION

83. Secondly, in a recent judgment in a
similar case the Court relied on the same
formula in order to achieve exactly the
opposite result, namely that the application
time-limit in question was mandatory. The
case concerned rules governing the Eur-
opean Regional Development Fund. They
required Member States to apply for final
payment of sums committed by 31 March
1995 in respect of projects approved by the
Commission before 1989, in order for the
Commission to conclude the projects by
30 September 1995. The Court held:

‘If... the Commission had a discretion
enabling it, depending on its workload
and its ability finally to conclude the
projects by 30 September 1995, to alter
the 31 March deadline, it would have been
impossible for the Member States to ascer-
tain the date on which their requests for
final payment were to be submitted so as to
avoid the risk of the preclusive period being
relied upon against them.’ 24

84. 1 propose therefore to follow the
Court’s usual case-by-case approach when
it is called upon to decide on the nature of a
time-limit. 2°> The Court does not normally
rely on any general principle but takes into

24 — Case C-84/96 Netherlands v Commission, judgment of
5 October 1999, paragraphs 26 and 27.

25 — See, for example, Case 32/72 Wasaknicke v Einfubr- und
Vorratsstelle Getreide [1972] ECR 1181; Case C-357/88
Hopermann [1990] ECR 1-1669; Case C-84/96, cited in

note 24.

account a number of criteria such as the
wording of the provision, its place in the
system, the margin of appreciation of the
Commission in that area, the objective of
the time-limit in the light of the legislation’s
objectives and the consequences of the two
possible interpretations for the principle of
legal certainty.

85. In the present case the wording of the
third sentence of Article 6(1) of the fifth
Code is not conclusive since it merely states
that notifications of aid plans must be
lodged with the Commission at the latest
by 30 June 1994. Nor does the Code
indicate any specific sanction for failure
to comply with the time-limit. One has thus
to analyse the objectives of the time-limit
within the system of the Code.

86. The fifth Code lays down exceptions to
the general rule of Article 4(c) of the
Treaty. It is intended to continue the strict
regime already established by the third and
fourth Codes and to introduce merely
technical amendments.2¢ The exceptions
granted by the Code must therefore be
interpreted restrictively. '

87. The preamble shows that such a restric-
tive approach is particularly necessary with
regard to regional investment aid the

26 — See the preamble to the fifth Code, fifth recital.
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approval of which is — due to its charac-
ter — entirely exceptional.?”

88. Three important objectives of the Code
with regard to regional investment aid?®
are its early phasing out within three
years,2? an efficient control by the Com-
mission, 30 and preliminary consultation of
other Member States on important invest-
ment aid projects. 31

89. In my view, the attainment of those
three objectives could be gravely endan-
gered by considering the time-limit for
notification to be merely a guideline. The
six months between the notification time-
limit of 30 June 1994 and the payment
time-limit of 31 December 1994 is a rela-
tively short period for the complex
approval procedure laid down in Article 6
of the Code. During those six months and
depending on the circumstances the Com-
mission might have to

— ask the notifying Member State for
further information on the notified aid,

27 — See the preamble to the fifth Code, 11th recital.
28 — Ibidem.

29 — See also the relationship between Articles 1(3), 5 and 6(1)
of the fifth Code.

30 — See also, for example, Articles 6(6) and 7.
31 — See also Article 6(3).
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— seek the views of the Member States
under Article 6(3) (this involves trans-
lations),

— initiate a procedure under Article 6(4)
by giving notice to the interested par-
ties concerned to submit their com-
ments (publication in the Official Jour-
nal and further translations might be
necessary), and

— after receiving those comments and
assessing the case take, as a collegiate
body, a final decision which, if positive,
must allow the Member State con-
cerned to grant the aid before the
payment time-limit expires.

90. In my view, the three objectives men-
tioned above are realistically achievable
only if the Commission has in all cases at
least six months between notification and
31 December 1994,

91. Against that view, it might be objected
that the decisive time-limit for the protec-
tion of competition is not the time-limit for
notification but the time-limit for payment
on 31 December 1994. Such an approach
would, however, necessarily imply tolerat-
ing payment of aid on the basis of hastily
concocted approvals or even before any
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approval. In both cases the abovemen-
tioned second objective of effective ex ante
control would be jeopardised.

92. Another objection might be thar it can
make no real difference whether the aid is
notified on 30 June or some days later.

93. Here a further objective of the time-
limit in question comes into play. Proce-
dural time-limits for notification, approval
and payment of aids were introduced for
the first time in the second Code 32 with the
expressly stated purpose of ensuring that all
aids from which the steel industry may
benefit are treated uniformly within a
single procedural framework.33 Uniform
treatment is, however, equally endangered
if the notification deadline is considered to
be merely a guideline. The present case is a
perfect illustration of the questions which
necessarily arise if one takes a lenient
approach as regards notification time-lim-
its. What are then the limits of that
leniency, who determines those limits and
according to what criteria? Another con-
nected problem is the difficulty of guaran-
teeing equal treatment. It is therefore not
surprising that legal certainty and equal
treatment play a prominent role in the
Court’s case-law on the nature of certain
procedural time-limits. 34

32 — Cited in note 18.
33 — See the preamble to the second Code, third recital.

34 — See, for example, Case 42/85 Cockerill-Sambre v Commus-
ston [1985] ECR 3749, paragraph 10 of the judgment;
Case C-239/97 Ireland v ([;umnussmn [1998] ECR 12655,
paragraph 7.

94. It must also be emphasised that pre-
clusive time-limits for notification, while
furthering legal certainty, do not always
work to the disadvantage of Member
States. That is well illustrated by the
position which the German Government
adopted in Germany v Commission. 3’
There it argued with regard to steel aid
granted by other Member States that the
notification time-limit in Article 8(1) of the
second Code was of a mandatory nature.

95. That leads me to the second group of
arguments on the interpretation of Arti-
cle 6(1) of the fifth Code, namely argu-
ments concerning the relevance of the
Court’s case-law on the notification time-
limit in Article 8(1) of the second Code.

The relevance of the judgment in Germany
v Commission

96. In that judgment3® Germany sought
the annulment of several Commission deci-
sions authorising aid to steel undertakings
granted by other Member States.

35 — Cited in note 17,
36 — Cited in note 17,
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97. Article 8(1) of the then applicable sec-
ond Code 37 stated in terms almost identical
to Article 6(1) of the fifth Code that ‘[t]he
Commission shall be informed, in sufficient
time to enable it to submit its comments, of
any plans to grant or alter aids as referred
to in Articles 3 to 7. Notification pursuant
to this Article must be made to the
Commission no later than 30 September
1982. ..

98. The fifth indent of Article 2(1) of the
second Code laid down the two other
relevant time-limits. Aid granted to the
steel industry could be considered compa-
tible with the common market provided
that it was approved not later than 1 July
1983 and did not lead to aid payments after
31 December 1985.

99. Article 12(1} of the second Code pro-
vided as follows:

‘If in the light of the market trend and of
the level of prices for iron and steel
products, the Commission considers it
necessary to amend the time-limits laid
down in Articles 2 ... and 8(1), it shall seek
the unanimous assent of the Council.

37 — Cited in note 18.
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If the Council fails to take a unanimous
decision within two months of the Com-
mission’s request, assent shall be given by
qualified majority ...’

100. Germany had argued inter alia that
Article 8(1) of the second Code had neces-
sarily been infringed since the total amount
of aid authorised in the contested decisions
had been higher than the amount of aid
notified to the Commission by 30 Septem-
ber 1982.

101. The Commission had argued that the
notification time-limit laid down in Arti-
cle 8(1) of the second Code constituted a
purely procedural time-limit exclusively
intended to promote effective action on
the part of the Commission and, in parti-
cular, to ensure that the latter had sufficient
time to consider whether the aid plans were
compatible with the common market. The
legal significance of the notification date
had to be determined in the light of the
object of Article 8(1) and of the signifi-
cance of that date in relation to the other
dates specified in the Code. The decisive
time-limit, in its view, was 1 July 1983, the
last date on which under Article 2(1) of the
second Code aid could be approved.

102. Advocate General VerLoren van The-
maat stated in his Opinion that ‘even if the

. Commission’s argument is accepted,

namely that the time-limit for notification
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. is not critical in the sense that even the
slightest overstepping of the time-limit
makes it impossible to approve aid plans
notified too late, that time-limit must be
stricter than the Commission claims’. The
fact that the Commission authorised on its
own ‘initiative ‘substantial failures’ to
observe the time-limit for notification had
to be viewed as a ‘major procedural flaw’
justifying annulment of the decisions in
question. 3%

103. With regard to the nature of the time-
limit the Court went further than the
Advocate General:

‘The Commission’s argument on this point
cannot be accepted. Article 12 of the
Second Aids Code expressly provides that
the time-limits laid down in Article 8(1)
and Articles 2 ... may not be amended by
the Commission unless it proves to be
necessary to do so in the light of the market
trend and the level of prices for iron and
steel and unless the Council gives its
consent.

Consequently the Commission was not
entitled to authorise aid if the plans to
grant or alter aid had not been notified to it
by 30 September 1982. 3%

38 — See pp. 3075 and 3076.
39 — See paragraphs 46 and 47 of the judgment.

104. None the less, the Court did not annul
the Commission’s decisions. In its view, the
Member States concerned had notified
sufficiently detailed plans in time before
30 September 1982. The increase in the
amounts of aid after expiry of the notifica-
tion time-limit did not in itself constitute a
breach of Article 8(1) unless the increase
had the effect of changing the nature of the
notified aid.

105. Two years after the judgment in
Germany v Commission the Court con-
firmed in Falck 0 the mandatory nature of
the notification time-limit in Article 8(1) of
the second Code.

106. For the purposes of the present appeal
Salzgitter and the German Government
argue that the Court relied in Germany v
Commission exclusively on Article 12 in
the second Code. Since that rule was not
retained in subsequent Codes the judgment
cannot be authority for the interpretation
of other Codes. Moreover, it was in the
light of the Court’s judgment that the
Community legislature did not keep a rule
such as Article 12 in subsequent Codes in
order for the Commission to be able to
treat flexibly notifications submitted after
expiry of the time-limit.

40 — Case 304/85 Falck v Commussion [1987] ECR 871,
paragraphs 16 and 18 of the judgment.
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107. In my view, one should not attach too
much significance to the fact that the Court
relied on only one argument in deciding
that the time-limit in the second Code was
mandatory. The only legitimate conclusion
to be drawn is that in the Court’s view that
argument alone sufficed to counter all the
Commission’s arguments to the contrary. It
cannot however be inferred therefrom that
in doing so the Court implicitly rejected all
other arguments which would have sup-
ported the same result.

108. A more serious underlying question is
whether the differences between the second
and the fifth Code are such as to preclude
analogies.

109. In that regard, both Codes are in
many respects similar. They are exceptions
to the general prohibition of aids under the
Treaty, have the same legal basis in Arti-
cle 95 of the Treaty, use in their respective
Articles 1 the same method, namely the
fictiori of a system of Community aid, are
structured very similarly and, contrary to
the first Code,*! contain procedural rules
with a precise timetable.

110. The wording and purpose of the time-
limits in Article 8(1) of the second Code

41 — Commission Decision No 257/80/ECSC of 1 February
1980 establishing Community rules for specific aids to
the steel industry, OJ 1980 L 29, p. §.
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and in Article 6(1) of the fifth Code in so
far as it concerns aid falling under Article §
are also identical. Both provisions impose
notification time-constraints on certain
forms of aid with a view to their being
quickly phased out.4? They pursue there-
fore not only a procedural but also a
substantive objective. They are thus to be
distinguished from other notification time-
limits such as for example Article 6(1) of
the fourth Code*3 which require notifica-
tion a certain time before expiry of the
applicable Code. The latter category of
time-limits might more readily be inter-
preted as being inspired mainly by practical
reasons.

111. The only major difference between
the two Codes is the presence in the second
Code of Article 12, which does not have an
equivalent in subsequent Codes. As already
explained, Salzgitter and the German Gov-
ernment maintain that it was in the light of
the Court’s reasoning in Germany v Com-
mission that the Community legislature did
not keep a rule such as Article 12 of the
second Code in the following Codes.

112. 1 find that line of argument unconvin-
cing. Article 12 of the second Code allowed
the Commission to amend the time-limits
in Articles 2 and 8(1) if that proved to be
necessary in the light of market develop-
ments and if the Council gave its assent.

42 — See preamble to the second Code, cited in note 18, fifth
recital, and preamble to the fifth Code, cited in note 2,
eleventh recital.

43 — Cited in note 4.



SALZGITTER V COMMISSION

Under Article 12(1), subparagraph 2, it
could do so — where necessary — with
the assent by qualified majority of the
Council. Legislative changes to the time-
limits could thus be made more easily than
changes to the rest of the Code, which
under the general provision of Arti-
cle 11(2), required unanimous assent.
According to the preamble to the second
Code the objective of Article 12 was to
incorporate a measure of flexibility in the
matter of time-limits. 44

113. Since there is no provision such as
Article 12 in the subsequent Codes all
amendments to the Codes including
amendments of the time-limits must be
made under the strict regime of Article 95
of the Treaty, namely by the Commission
with unanimous assent of the Council.

114. According to my understanding of
Germany v Commission the Commission
was not empowered to amend the notifica-
tion time-limit without the assent (whether
unanimous or by a qualified majority) of
the Council. In my view, the same must
apply a fortiori with regard to the fifth
Code where the Commission always needs
the unanimous assent of the Council for
any amendment of the time-limits.

44 — See preamble 1o the second Code, cited in note 18, fifth
recital.

115. There are other reasons for conclud-
ing that the fifth Code is intended to
impose a regime at least as strict as that
of the second Code.

116. First, the preambles to the third,4S
fourth and fifth Codes do not mention
flexibility with regard to time-limits. Sec-
ondly, they do not for example authorise
operating aid.“#¢ Thirdly, the third Code
was adopted approximately two months
after the judgment in Germany v Commis-
sion in which the Court declared that the
notification time-limit in the second Code
was a strict time-limit. In the circumstances
the authors of the third Code would have
had to indicate very clearly that the noti-
fication deadline was of a merely indicative
nature.

117. Finally, there are two arguments
drawn from the differences between the
respective timetables of the second and the
fifth Codes which support my view.

118. On the one hand, under the second
Code the Member States had roughly one

45 — Commission Decision No 3484/85/EEC of 27 November
1985, OJ 1985 L 340, p. 1.

46 — Preambie to the third Code, cited in note 45, under II, and
preamble to the fourth Code, cited in note 4, under I,
paragraphs 1 and 2.
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year between the entry into force of the
Code in August 1981 and the expiry of the
time-limit to notify aid plans in September
1982. Under the Fifth Code Germany had
roughly two and a half years between its
entry into force in January 1992 and the
expiry of the notification time-limit on
30 June 1994. Delays in notifying are thus
even less understandable in the context of
the fifth Code.

119. On the other hand, under the second
Code the Commission had roughly one
year between notification and approval and
Member States had another two and a half
years for payment. Nevertheless the Court
held that the notification time-limit was
strict. Under the fifth Code the Commission
has in principle only six months for the
assessment of the aid, within which pay-
ment also has to be effected. Since the
timetable is much tighter, early notification
is more important.

120. Thus in two important cases which
were governed by the more lenient regime
of the second Code the Court required
notification before the expiry of the dead-
line under Article 8(1). There is, in my
view, no good reason to adopt in the
present case a different interpretation of
the notification time-limit in Article 6(1) of

the fifth Code.
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The Commission’s practice and the princi-
ple of legitimate expectations

121. It is common ground that the Com-
mission in its practice adopted a lenient
attitude and treated the notification time-
limit in Article 6(1) of the fifth Code as
merely indicative. Salzgitter and the Ger-
man Government claim that it is bound by
that practice which in their view created
legitimate expectations.

122. 1t is however well established that
expectations created by illegal behaviour of
the institutions are not in principle legit-
imate and can therefore not give rise to the
acquisition of rights contra legem. In Luc-
chini the Court held, in the formulation of
Advocate General Capotorti, that ‘... con-
duct of the authorities which is outside the
normal application of the law to which it is
itself subject cannot ... give rise to a legit-
imate expectation on the part of a person
subject to those authorities’. 47 The under-
lying idea is that there is no right to be
treated equally with a person who himself
benefited from illegal treatment. One illeg-
ality cannot justify further illegality.

123. The argument based on legitimate
expectations is no stronger where the
author of an individual act is also the
author of the act of general application on
which the individual act is based. It is a
consequence of the hierarchy of Commu-

47 — Case 1252/79 Lucchini v Commission [1980] ECR 3753,
p. 3771.
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nity legal acts that an act of general
application such as the fifth Code cannot
implicitly be altered by subsequent indivi-
dual decisions based on that same act of
general application. *8 Moreover, to accept
the contrary argument would allow the
Commission to circumvent the require-
ments of Article 95 of the Treaty, namely
unanimous assent of the Council, in order
to obtain amendments of the fifth Code.

124. T accordingly conclude that the noti-
fication time-limit for aid to steel under-
takings in the former German Democratic
Republic in Article 6(1) of the fifth Code is
mandatory and preclusive.

Should the Court raise of its own motion
the issue of the mandatory nature of the
notification time-limit?

125. The Court of First Instance did not
address the issue of the nature of the
notification time-limit. Before the Court
of Justice the parties have argued that the
time-limit is not preclusive or that in any
event it is not relevant for the solution of
the case. Moreover, they did so only after

48 — Case T-2/93 Arr France v Commussion [1994) ECR 11-323,
paragraph 102 of the judgment.

being expressly invited to comment on the
issue.

126. However, none of the legal questions
raised in the appellant’s pleas would have
arisen if the Commission had respected the
mandatory nature of the notification time-
limit. [ have also argued above that the
contested decision is based on the assump-
tion that the notification time-limit was
merely administrative. 4> The contested
decision was thus taken in breach of
Article 6(1) of the fifth Code.

127. In that situation of tension between,
on the one hand, the reluctance of the
parties (and of the Court of First Instance)
to address the issue, and, on the other hand,
the Court’s role as guardian of the rule of
law, the question is whether the Court may
or must raise the issue of its own motion.

128. That question arises here in appeal
proceedings. To my knowledge the Court
has not yet defined for such proceedings the
limits on raising new pleas in law of its own
motion. In the national legal orders the
possibility of doing so is sometimes more
restricted at the appeal stage than in the
courts below. 59

49 — See paragraph 68.

50 — See paragraphs 39 to 41 of my Opmion in Joined Cases
C-430/93 and C-431/93 Van Schyndel and Van Veen v
SPF [1995] ECR 1-4705.
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129. It is well established that, in principle,
grounds of appeal not raised by the parties
cannot be upheld by the Court. 1 None the
less, there must, in my view, be an excep-
tion as regards pleas in law involving
matters of public policy (moyens d’ordre

public).

130. That is, first, because the Court has
the task under Article 31 of the Treaty of
ensuring that in the interpretation and
application of Community rules the law is
observed. The appeal procedure is an
important channel through which the
Court exercises that function. In other
procedures it is settled case-law that the
two Community Courts may or even must
raise pleas in law involving matters of
public policy of their own motion. 52 There
is no reason why at the appeal stage that
possibility should be excluded altogether.

131. Secondly, several elements of the
Court’s case-law point in that direction.
The Court recently held that the Commu-
nity judicature must raise matters of public
policy of its own motion.53 As regards
more particularly appeal proceedings the
Court has already examined an objection of
admissibility of its own motion.* More-
over, in a number of appeal cases it has

51 — Case C-136/92 P Comwmission v Brazzelli Lualdi and
Others {1994] ECR 1-1981, paragraph 52 of the judgment.

52 — See, for example, Case C-166/95 P Commission v Daffix
{1997} ECR 1-983, paragraph 24 of the judgment.

53 — Case C-367/95 P Commission v_Sytraval and Brink’s
France [1998] 1-1719, paragraph 67 of the judgment.

54 — Case C-19/93 P Rendo and Others v Commission [1995]
ECR 1-3319, paragraph 13 of the judgment.
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been assumed that there was nothing in the
nature of appeal proceedings which would
prevent the Court from raising matters of
public policy of its own motion. °

132. Finally, the Court clearly attaches
importance to the fact that national appeal
courts should be able to raise certain points
of Community law of their own motion. 56
It would be inconsistent if the Court were
to exclude that possibility altogether with
regard to its own appeal procedures.

133. The question is thus not so much
whether the Court has the power to raise
pleas in law involving matters of public
policy of its own motion but whether in the
present case the Commission’s disregard of
the notification time-limit is a matter of
public policy.

134. It is difficult to define ‘matters of
public policy’. Which points a court may
raise of its own motion ultimately depends
on the fundamental values of the legal
order concerned, on the respective roles of

55 — Advocate General Fennelly in Case C-357/95 P ENU v
Commission [1997] ECR 1-1329, paragraphs 27 to 29 of
the Opinion; Advocate General Tesauro in Case C-355/95
P TWD v Commission {1997] ECR 1-2549, paragraph 23;
Advocate General Elmer in Case C-259/96 P Council v De
Nil and Impens [1998] ECR 1-2915, paragraphs 44 and
45.

56 — Case C-312/93 Peterbroeck v Belgian State [1995] ECR
1-4599; Joined Cases C-430/93 and C-431/93, cited in note
50; Case C-126/97 Eco Swiss China Time v Benetton
International, judgment of 1 June 1999.
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the parties and the court under the applic-
able rules of procedure, on the branch of
the judiciary which is called upon to apply
the concept, and on the level at which the
proceedings take place.

135. As regards the Community legal order
it has been argued that a distinction
between the different grounds of annul-
ment is of relevance. 57 Under Article 33(1)
of the Treaty, decisions of the Commission
may be declared void on grounds of lack of
competence, infringement of an essential
procedural requirement, infringement of
the Treaty or any rule of law relating to
its application, or misuse of power. Accord-
ing to the theory in question, pleas invok-
ing the first two grounds which concern the
so called légalité externe of an act may be
raised by the Court of its own motion,
whilst pleas based on the remaining two
pleas concerning the légalité interne may
not. 38

136. A recent judgment seems to confirm
that distinction. In the context of Arti-
cle 173 of the EC Treaty (now Article 230
EC) the Court stated, with regard to pleas
alleging respectively an infringement of
Article 190 of the EC Treaty (now Arti-

57 — See, for example, Opinion of Advocate General Lagrange
in Case 66/63 Netherlands v High Authority {1964] ECR
533, p. 553.

58 — See for example K. Lenaerts, D. Arts, Procedural Law of
the European Union, London, 1999, p. 185.

cle 253 EC) and a manifest error of assess-
ment, as follows:

‘It must, however, be remembered that
these are distinct pleas, each of which
may be raised in proceedings under Arti-
cle 173 of the Treaty. The first, alleging
absence of reasons or inadequacy of the
reasons stated, goes to an issue of infringe-
ment of essential procedural requirements
within the meaning of that article and,
involving a matter of public policy, must be
raised by the Community judicature of its
own motion. ... By contrast, the second,
which goes to the substantive legality of the
contested decision, is concerned with
infringement of a rule of law relating to
the application of the Treaty within the
meaning of Article 173, and can be exam-
ined by the Community judicature only if it
is raised by the applicant.’ 5%

137. In my view, it would be unwise to
place much reliance on that distinction
(which in any event was made by the Court
in a situation where it had no direct
consequences for the outcome of the case).
First, the distinction between different
grounds of annulment is in itself formalistic
and uncertain. It must be borne in mind
that the third ground of annulment encom-
passes the first two, since lack of compe-
tence and infringement of an essential
procedural requirement always constitute
breaches of Community law. Secondly, in
the light of the Court’s role as the guardian
of the rule of law, it would be unacceptable
if the Court were precluded from raising of

59 — Commission v Sytraval and Brink’s France, cited in
note 53, paragraph 67 of the judgment.
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its own motion a manifest and grave
substantive illegality, for example an infrin-
gement of a fundamental right or of
Article 85 of the EC Treaty (now Arti-
cle 81 EC), whilst being able to raise of its
own motion infringements of certain pro-
cedural rules.

138. 1 prefer therefore to follow an

- approach which the Court has adopted in
other cases, where the Court has raised a
plea of its own motion without looking
into its theoretical classification. ¢ In the
words of the Court the question is whether
it appears to be ‘inappropriate to allow
doubts as to the legality of [an act] to
persist’. 61

139. Is the Commission’s disregard of the
preclusive nature of the notification time-
limit a breach sufficiently important to be
raised by the Court of its own motion?
What are the criteria for deciding the
question whether or not it is ‘inappropriate’
for the Court ‘to allow doubts as to the
legality of an act to persist’? Is the pre-
clusive nature of the notification time-limit
in the present case a matter of ‘public
policy’?

140. Three general criteria seem relevant to
answer those questions.

60 — See for example Case 2/54 Italy v High Authority [1954]
R 37, paragraph 7 of the judgment; Case 14/5 Pont-a-
Mousson v High Authority [1959] ECR 215, p. 230; Case
C-304/89 Oliveira v Comunission [1991] ECR 1-2283,
paragraphs 18 to 21.
61 — Case 14/59 Pont-a-Mousson v High Authority, cited in
note 60, p. 230 of the judgment.
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141. First, it must be determined whether
the rule infringed is designed to serve a
fundamental objective of the Community
legal order and whether it plays a signifi-
cant role in the achievement of that objec-
tive.

142. Secondly, it must be established whe-
ther the rule infringed was laid down in the
interest of third parties or the public in
general and not merely in the interest of the
persons directly concerned.

143. Thirdly, the breach of the rule should
be manifest, meaning that both the Court
and third parties can easily detect the
breach and identify it as such. Where a
breach of Community law is evident the
authority of the rule of law is most
endangered. At the same time the Court
can be more confident of reaching the right
result.

144.1 consider that in the present case
those three conditions are fulfilled.

145. First, 1 have argued above that Arti-
cle 6(1) of the fifth Code is part of a scheme
which serves to achieve four objectives with
regard to regional investment aid for steel
undertakings located in the former German
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Democratic Republic. Those objectives are
to contribute to the early phasing out of
that aid within three years, to allow an
efficient control by the Commission, to
involve other Member States in the deci-
sion-making process through preliminary
consultation on important investment aid
projects and to guarantee uniform treat-
ment and legal certainty. ¢ Ultimately, the
scheme is designed to protect competing
steel undertakings located in Germany and
in other Member States against unfair
competition arising out of unjustifiable
investment subsidies in Eastern Germany
and thus serves to achieve a fundamental
purpose of the Treaty.83 I have also
explained why the notification time-limit
plays such an important role within that
scheme. ¢4

146. Secondly, contrary to what the Com-
mission seems to assume {openly in Ger-
many v Commission and more implicitly in
the present case), the notification time-limit
in Article 6(1) was not adopted only to
promote effective action on the part of its
own services and thus only in the interest of
one of the parties to the proceedings; it
follows from what has been stated above
that it serves most of all the interests of
other Member States, of competing steel
undertakings and, ultimately, of the Com-
munity consumer and taxpayer.

62 — See paragraphs 88 and 93,
63 ~— See Arnicles 3(g) and Ho) of the Treaty.
64 — See paragraph 89 et seq.

147. Finally, and this is perhaps the most
serious element in the present case, the
Commission’s breach of the law was man-
ifest. The breach was manifest, first,
because compliance with a time-limir is a
marter easily ascertainable by any inrter-
ested party. Steps are taken either before or
after it occurs. There is no room for
intermediate, ‘grey’ situations. (Those con-
siderations may also be relevant where the
Court raises of its own motion the time-
limits for taking proceedings before the
Court itself. %) Secondly, after the judg-
ments in Germany v Commission and Falck
it was evident that the Commission could
no longer validly claim rhat the notification
time-limits in the following steel aid codes
were merely indicative. It undermines
respect for the rule of law in the Commu-
nity legal order if despite two Court
judgments to the contrary an institution
continues to consider admissible the
authorisation of aid notified after the
expiry of the relevant time-limit.

148. It follows from those considerations
that the Court of First Instance should have
raised the issue of its own motion as a
matter of public policy. It follows also that
at the appeal stage the Court must examine
the issue despite the failure of the Court of
First Instance to do so. One of the main
functions of the appeal procedure, which is
limited to points of law only, is precisely to
ensure that the principle of legality is

65 — See, for example, Case 152/85 Misset v Council [1987)
ECR 223, paragraph 11 of the judgment; see also joned
Cases T-121/96 and T-151/96 Mutual Ard Adnunistration
Service v Commnusston [1997) ECR 11-1353, paragraph 38.
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respected. Where the Court considers that
the parties at first instance and the Court of
First Instance failed to raise a crucial matter
of public policy, the will of those same
parties cannot determine whether the issue
comes to light at the appeal stage. If it was

‘inappropriate’ for the Court of First.

Instance ‘to allow doubts as to the legality
of [an act] to persist’, then it would be even
more inappropriate if the Court which
within the Community legal order is the
supreme guardian of the law were not to
raise the issue.

149. Even if one adopts a restrictive atti-
tude as to the issues which can be raised by
the Court of its own motion, the issue of
the time-limit is one which in my view may
and must be raised.

150. First, the issue is limited to a point of
law only. All the relevant facts as regards
the belated notification of the aid are
established and known to the Court. Sec-
ondly, to raise that new issue will not lead
to a judgment ultra petita®® or to a
prohibited change of the subject-matter of
the proceedings. ¢/ The mandatory nature
of the time-limit will ultimately justify
annulment of the contested Commission
decision and thus the grant of the relief
sought. To raise the issue is therefore to be
distinguished from introducing a new claim
for relief modifying the boundaries of the
dispute as defined by the forms of order
sought. Finally, the prohibition on the

66 — Articles 113(1), second indent and 116(1), second indent
of the Rules of Procedure.
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parties introducing new pleas in law at the
appeal stage, established by the Court in
Brazzelli Lualdi,® cannot apply to issues
in law involving matters of public policy
which, by definition, must be raised by the
Court itself.

Consequences for the outcome of the case

151. The views I have reached so far may
be summarised as follows.

152. The notification time-limit of 30 June
1994 laid down in Article 6(1) of the fifth
Code is preclusive. Since the contested
decision is partly based on the assumption
that the time-limit is merely administrative,
the decision infringes Article 6(1) of the
fifth Code. The preclusive nature of the
time-limit is a matter of public policy.
Therefore the Court must raise it of its
own motion, even if neither the Court of
First Instance nor the parties have
addressed the issue.

153. As a first consequence the judgment of
the Court of First Instance must be set aside
because it failed to raise the mandatory
nature of the notification time-limit of its
own motion.

68 — Case C-136/92 D, cited in note 51, paragraphs 57 to 59 of
the judgment.
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154. As a second consequence, since all the
matters of fact and law are established, the
Court can give final judgment. The con-
tested decision should be annulled because
it is based on a reasoning incompatible
with the mandatory nature of Article 6(1)
of the fifth Code. Under Article 34 of the
Treaty the matter must be referred back to
the Commission which has to take the
necessary steps to comply with the judg-
ment.

155. As to costs it must be recalled that at
the hearing both parties objected to the
solution I propose. The circumstances are
therefore exceptional within the meaning
of Article 69(3) of the Rules of Procedure.
In my view each party should bear its own
costs.

In the alternative: The Commission’s com-
petence ratione temporis to approve aid

156. 1 will nevertheless consider in the
alternative the pleas advanced by the
appellant. 62

69 — See paragraph 45 above.

157. In its first plea the appellant alleges
that the Court of First Instance erred in law
in deciding that after 31 December 1994
the Commission could no longer adopt
decisions on the compatibility of invest-
ment aid granted under general regional aid
schemes to steel undertakings located in the
territory of the former German Democratic
Republic.

158. It may be worthwhile to recall the
essential facts. The German Government
notified the aid on 25 November 1994.
Germany paid the investment subsidy into
the appellant’s bank account on 23 Decem-
ber 1994. On 15 February 1995 the Com-
mission decided to open the formal exam-
ination procedure pursuant to Article 6(4)
of the fifth Code. The special fiscal conces-
sion (Investitionszulage) was granted by
two decisions of the German tax authorities
of 26 October 1995 and 9 January 1996.

159. In its contested decision of 29 May
1996 the Commission found that the
investment subsidy and the special fiscal
concession constituted state aid incompati-
ble with the common market and prohib-
ited under the Treaty and the Code, and
ordered them to be repaid.

160. The Commission argued, first, that
owing to the nature of the products and the
location of the undertaking concerned,
Article 4(c) of the Treaty and Article 5 of
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the fifth Code were in principle applicable.
Then the Commission held as follows:

‘However, Article 5 of the [fifth Code]
shows clearly that the Commission only
has the authority to declare regional invest-
ment aid compatible with the common
market for steel before 31 December 1994;
it follows that it has no such authority after
31 December 1994.

As from 1 January 1995 the [fifth Code]
makes no further provision for declaring
regional investment aid for steel undertak-
ings in Germany compatible with the
common market for steel, since Arti-
cles 1(1) and 5 of the [fifth Code] do not
admit of such compatibility with the com-
mon market after 31 December 1994,
regardless of whether or not the aid would
have been authorisable had it been notified
in time.

Since Article 5 of the [fifth Code] provides
that regional investment aid may only be
declared compatible ... before 31 December
1994, and since the Commission could not
form a view of the notified aid before that
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date, the State aid notified is incompatible
with the common market according to
Article 1(1) of the [fifth Code] and prohib-
ited by Article 4(c) of the ECSC Treaty.

The aid in question has already been paid.
Since it is incompatible with the common
market and prohibited by the ECSC Treaty,
it has to be recovered ...’

161. The Court of First Instance confirmed
that analysis and held at the end of
paragraph 41 of the judgment under appeal
that Article 5 of the Code imposes on the
Commission a deadline for adopting deci-
sions on the compatibility of the category
of aid in question.

162. It is not easy to interpret the exact
scope of that central statement. It seems to
follow from paragraph 46 of the contested
judgment that the statement relates more
particularly to the Commission’s compe-
tence to examine the substantive compat-
ibility of an aid. That in turn implies that
no approval of aid may be given after
31 December 1994, since the examination
of an aid’s substantive compatibility con-
stitutes the necessary precondition for its
approval. In the final analysis I consider
that both the Commission decision and the
Court of First Instance’s judgment can be
reduced to one basic proposition: Article 5
means that approval of aid has to take
place before 31 December 1994 and that
after that date the Commission has no
competence to declare aid to steel under-
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takings in the five new Ldinder compatible
with the common market for steel.

163. The issue is therefore whether Arti-
cle 5 must be read as laying down an
approval deadline.

Wording

164. Under Article 5 the aid in question
‘may until 31 December 1994 be deemed
compatible with the common market ...".
The Code does not say ‘declared compati-
ble’, which might have suggested a time-
limit for approval of the aid.70 Still less
does the Code say: ‘The Commission may
until 31 December 1994 declare the aid
compatible’, which would clearly have
governed procedure rather than substance.
A comparison may be made with Arii-
cles 92 and 93 of the EC Treaty (now, after
amendment, Articles 87 and 88 EC), on
which the provisions of the Code were
modelled. Article 92, setting out the sub-
stantive provisions on aid, provides in
paragraph 3: ‘The following may be con-
sidered to be compatible with the common
market: ... (emphasis added). Article 93,
dealing with procedure, provides in para-
graph 3: ‘If [the Commission] considers

70 — The Comnussion, however, ncorrectly states in the
contested deaision, under 1V, that “Arucle § ... provides
that ... aid may only be declared compauble ... before
31 December.” (Emphasis added.)

that any ... plan is not compatible ...’ Simi-
larly, in Article 5 of the Code, the expres-
sion ‘may ... be deemed compatible’ suggests
rather a time-limit for compatibility of the
aid rather than a procedural requirement.
In fact it repeats the wording of Arti-
cle 1(1): ‘Aid ... may be deemed Commu-
nity aid and therefore compatible with the
orderly functioning of the common mar-
ket ..." Thus, Article 5 obliges a Member
State seeking approval of aid to comply by
31 December 1994 with all the procedural
and substantive requirements for the com-
patibility of the aid in order for it to be
eligible for approval. It does not impose a
time-limit on the Commission for approval
of the aid. The German text of Article 5 is
even clearer in that respect.”!

Legislative history

165. The legislative history reinforces the
impression that Article 5 does not lay down
an approval deadline.

166. Article 2 of the second Code provided
in an analogous context that ‘[a)ids ... may
be considered compatible ... provided that ...
they are approved not later than 1 July
1983’. That wording clearly suggested a
time-limit for approval. That was con-
firmed by the preamble to Commission

71 — The ads in question ... konnen bis zum 31. Dezember
1994 als mit dem Gemeinsamen Markt veremnbar gelten ...
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Decision No 1018/85/ECSC of 19 April
1985 amending the second Code 7> which
stated that ‘Articles 2, 5 and 8 of [the
second Code] have laid down deadlines for
notifications, approvals and payments of
aids’.

167. In the subsequent Codes, however, the
Community legislature replaced the for-
mula of the second Code by ‘may until ... be
deemed compatible’. Typical examples in
that respect are Article 5 of the fifth Code
and Article 5 of the sixth Code. If the
Community legislature had intended Arti-
cle 5 of the fifth Code to lay down a time-
limit for approval of aid, it would be
expected to have maintained the unambig-
uous formula used in the second Code.

Interpretation in the light of the scheme of
the Code

168. The Court of First Instance relied
exclusively, in the decisive paragraph 41
of the judgment under appeal, on a sys-
tematic interpretation of the Code, and in
particular on the relationship between
Articles 5, 1 and 6. After quoting exten-

72 — O] 1985 L 110, p. 5.
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sively from those articles, the Court of First
Instance held that:

‘... aid coming within the terms of the Code
could be put into effect only with the prior
approval of the Commission. To that
extent, as is clear from the reference to
Article 5 of the Code in the second para-
graph of Article 1(3), the deadline of
31 December 1994 laid down for the
payment of regional investment aids was
necessarily the deadline imposed on the
Commission by Article 5 for adopting
decisions on the compatibility of that
category of aid.’

169. I find that reasoning unconvincing.

170. First of all, it is not clear why the
Court of First Instance relies on the refer-
ence to Article § in the second paragraph of
Article 1(3) which provides that ‘[t]he
deadline for payments of aid falling under
Article § is 31 December 1994 ...’. In my
view, Article 1(3) refers to Article 5 merely
to define the scope of application of the
special payment time-limit in issue. I do not
see how that use of Article 5 for the
purposes of the application of another
Article of the Code should have repercus-
sions on the interpretation of Article 5
itself.
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171. As regards the two other elements of
the reasoning in the passage cited, there
seems to be a logical error.

172. The first paragraph of Article 1(3)
states that aid may be granted only after
the procedures laid down in Article 6 have
been followed. Article 6(1) provides that
the Commission must be informed of any
plans to grant aid in advance and the last
sentence of Article 6(4) states that the
planned measures may be put into effect
only with the approval of and subject to
any conditions laid down by the Commis-
sion. Those three rules boil down to a first
prohibition ~— and here I agree with the
Court of First Instance — that a Member
State is in principle not allowed to put aid
into effect without prior approval of the
Commission.

173. Under a second prohibition contained
in the second paragraph of Article 1(3) aid
falling under Article 5 must in principle not
be paid after 31 December 1994 (with the
exception of the special fiscal concessions).

174. If I am not mistaken the Court of First
Instance’s combined reading of those two
prohibitions in paragraph 41 of the judg-
ment under appeal might be glossed as

follows. If approval has to precede payment
and if payment has to take place by
31 December 1994, then there can be no
approval after 31 December 1994.

175. That apparently attractive syllogism is
however based on wrong premisses.

176. Under the scheme of the Code it is not
the Commission which has an obligation to
approve aid before a given payment date,
but the Member State which has an obliga-
tion to wait for the Commission’s approval
before implementing the aid.

177. It follows that the scheme of the Code
might generate undesirable effects even in
situations where a Member State complies
with all the requirements of the Code.

178. Suppose for example that a planned
aid measure has been correctly notified in
advance and that it complies with the
substantive requirements of the Code. If
in such a situation the Commission does
not approve the notified aid before
31 December 1994, thar aid cannot be
granted without infringing at least one
prohibition of the Code. Either the Member
State infringes, as in the present case, the
first prohibition by putting the aid into
effect before approval, or it waits for
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approval and therefore risks infringement
of the second prohibition by paying the aid
after the expiry of the deadline laid down in
the second paragraph of Article 1(3).

179. The decisive element, namely whether
the Commission approves an aid before or
after expiry of the payment deadline,
depends entirely on its administrative abil-
ity and/or its willingness to adopt such a
decision before 31 December 1994. That
means in practice that through inaction the
Commission can force a Member State to
infringe the Code although that State has
complied with all the requirements of the
Code.

180. In the situation just described there
can be no doubt that the Commission must
approve the aid since the only irregularity
affecting it is the result of its own delay.
That implies in turn that in many instances
the Commission will be obliged to take
approval decisions after 31 December
1994. I have described above how difficult
it might be for the Commission to decide
within six months on notified aid plans.”3
Those difficulties could be one reason why
the modern steel aid codes no longer
contain any approval deadlines.

181. It follows also from those considera-
tions that the interpretation of Article 5 as

73 — See paragraph 89.
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an approval deadline would have unrea-
sonable consequences. The Commission
would be able to determine its own com-
petence ratione temporis merely by choos-
ing to decide on the aid at issue before or
after 31 December 1994. A Member State’s
right to grant aid would ultimately depend
on the administration’s decision-making
resources or — even worse — its goodwill.
To interpret Article 5 as suggested by the
Commission and the Court of First Instance
would establish a time-limit the expiry of
which would have grave consequences for
parties who have no possibility of influen-
cing compliance with that deadline. That
may be a further reason why the second
Code was the first and last Code to contain
a true approval deadline.

182. It might be argued that Article 5 must
be read as an approval time-limit at least in
cases where the aid has been notified after
30 June 1994, and therefore after the
expiry of the notification time-limit.

183. There is, however, nothing in the
Code which suggests that Article 5 can be
interpreted in two different ways depending
on whether the aid was notified before or
after a certain date. Indeed there would be
even less justification for treating Article 5
as an approval time-limit where the time-
table has been shortened by delay in
notifying the aid. In my view, the Commis-
sion’s postulation of an approval time-limit
seems in reality an ill-conceived solution
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for the entirely different problem of belated
notification.

Teleological argiments

184. According to the preamble to the fifth
Code regional investment aids are excep-
tional in nature and there is ‘no justifica-
tion in maintaining them beyond the
appropriate period for the modernisation
of the steel plants concerned, which is set at
three years’.”7* The aim of the Code as
regards investment aid is thus that the
aided investments in the modernisation of
steel plants take place before the end of
1994, That is confirmed by the rules
applicable to the special fiscal concession
(Investitionszulage) which is granted under
German tax law after the investment has
taken place. The payment of that type of
aid is allowed up to 31 December 1995
(Article 1(3)).

185. In order to achieve that aim it is
important that Member States respect their
obligations under the Code. They should
notify the aid sufficiently in advance and in

74 — See preamble to the fifth Code, cited in note 2, 11th recital.

principle they should not grant aid after
31 December 1994.

186. However it makes no difference to the
attainment of that objective if because of
administrative difficulties for example the
Commission approves the aid on 1 January
1995 instead of 31 December 1994, It is
only the time when the investments are
made which is material as far as the effects
of the aid on competition are concerned
and not the time at which the Commission
decision on the compatibility of the aid is
adopted.

187.1 accordingly conclude that if the
Court were not to agree with the solution
proposed above it would have to uphold
the appellant’s first plea in law, set aside the
judgment of the Court of First Instance and
annul the contested decision. The Commis-
ston would in that event have to take the
necessary steps according to Article 34 of
the Treaty, and should be ordered to pay
the costs.

188. Since 1 conclude that the appellant’s
first plea is well founded, it is unnecessary
to examine the other pleas, which arise
only in the further alternative.
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Conclusion

189. T have argued mainly that the Court should rely on the Commission’s failure
to respect the preclusive notification time-limit in Article 6(1) of the fifth Code.
The outcome of the case under that first line of reasoning seems to differ from the
one proposed as the result of the alternative line of reasoning only in the decision
on the award of costs. As I have suggested, however, the steps the Commission
will have to take under Article 34 of the Treaty and thus the final outcome of the
case will ultimately depend on the line of reasoning adopted.

190. I accordingly conclude that the Court should

— annul the judgment of 31 March 1998 in Case T-129/96 Preussag Stahl v
Commission;

— annul Commission Decision No 96/544/ECSC of 29 May 1996;
— order the appellant and the Commission to bear their own costs; and

— order the German Government to bear its own costs.
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