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2MARCH19671

SocietàIndustrialeMetallurgicadiNapoli(Simet)
andAcciaierieeFerrierediRoma(Feram)

vHighAuthorityoftheECSC

JoinedCases25and26/65

Summary

/. Procedure — Time-limit for instituting proceedings — Expiry — Unforeseeable
circumstances

(ProtocolontheStatuteof theCourtof Justiceof theECSC,thirdpara­
graphof Article39)

2.Procedure — Application — Measures formingasinglewhole — Subject — matter
of action

3.Procedure — Objectionof illegality — Generaldecision — Directlegal relation­
ship — Measures formingawhole — Admissibility

(ECSCTreaty,Article36)

4. Commonfinancialarrangements — Equalization of ferrousscrap —  Calculation of
contributions — Estimatedassessment — Conditions

(ECSCTreaty,Article53)

1.Anunforeseeablecircumstancewithin

themeaningofthethirdparagraph
ofArticle39oftheProtocolonthe

StatuteoftheCourtofJusticeof
theECSCmaybeconstitutedbythe
delayinthelodgingofanapplica­
tionbyreasonofthefact 'thatit is
onlyreceivedbytheCourtsome
timeafteritsarrivalattheplace
wheretheCourthas itsseat.

2.Anapplicationexpresslydirected
againstameasurewhichisoneof
anumberofmeasuresconstitutinga

singlewholemustberegarded as
directedalso,sofarasisnecessary
against theothers.

3.Whereanapplication ismadeagainst
ameasurewhichisoneofanumber

ofmeasuresconstitutingasingle
whole,theapplicantisentitled to
pleadtheillegalityofageneraldecis­
iononwhichoneofdiesaid
individualmeasures isbased.

4.Cf.para.2,summary,JoinedCases
9and58/65, [1967]E.C.R. 1.

InJoinedCases

25/65—SocietàIndustrialeMetallurgicadiNapoli(Simet),SpA,
havingitsregisteredofficeinNaples-Barra,

and

1 — Language ofthe Case: Italian.
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26/65—AcciaierieeFERRIEREDIRoma ( Feram),SpA,havingitsregis­
teredofficeinRome,

bothrepresentedbyArturoCottrau,advocateoftheTurinBarandofthe
CortediCassazione,withanaddressforserviceinLuxembourgatthe
chambersofGeorgesMargue,avocat-avoué,20ruePhilippe-II,

applicants,

HighAuthorityoftheEuropeanCoalandSteelCommunity,repre­
sentedbyitslegaladviser, ItaloTelchini,actingasAgent,assistedbyRenato
Alessi,advocateoftheVogheraBar,withanaddressforserviceinLuxem­
bourgat itsoffices,2placedeMetz,

defendant,

Application

(a)fortheannulmentoftheindividualdecisionsoftheHighAuthorityof
11February1965chargingtheapplicantsSimetandFeramwiththepay­
mentofthesumsof252974228lireand105899634lirerespectivelyby
wayofcontributionstotheimportedferrousscrapequalizationscheme;

(b)foradeclarationoftheillegalityofgeneralDecisionNo7/63oftheHigh
Authorityof3April1963concerningthedrawingupofstatementsof
accountrelatingtotheequalizationof importedferrousscrapandscrap
treatedassuch;

THECOURT

composedof:Ch.L.Hammes,President (Rapporteur),ATrabucchi,Presi­
dentofChamber,A.M.Dormer,R.LecourtandW.Strauß,Judges,

Advocate-General:J.Gand
Registrar:A.VanHoutte

givesthefollowing
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SIMETANDFERAMvHIGH AUTHORITY

JUDGMENT

Issuesoffactandoflaw

I — Facts

1.Case25/65(Simet)

Byafirst individualdecisionof11
February1965theHighAuthoritymade
anestimatedassessmentofthetonnage
offerrousscrapconsumedbySimet
duringtheperiodfrom1June1956to
30November1958andbyasecond
individualdecisionofthesamedate,
thistimeenforceable,orderedittopay
thesumof252974228lireinrespect
ofarrearsofcontributionstothe

equalizationscheme.Thetwodecisions
werenotifiedtoSimeton20March
1965.

2.Case26/65(Feram)

Byanenforceable individualdecision
11February1965theHighAuthority
orderedtheundertakingFeramtopay
toitthesumof105899634lirein

respectofarrearsofequalizationcon­
tributions.Thisdecisionwasnotified
toFeramon19March1965.

II — Conclusions of the

parties

1.TheapplicantSimetclaimsthat the
Countshould, 'havingdismissedany
request,objectionandallegationtothe
contrary':

(a)As regards the principalcon­
clusions

annultheindividualdecisionof11

February1965(notifiedtotheapplicant
on20March1965)onthegroundsof
infringementofanessentialprocedural
requirement, infringementof theTreaty
andmisuseofpowers;
declarethatDecisionNo7/63ofthe
HighAuthority isillegalonthegrounds
ofinfringementofanessentialpro-

cedural requirement,infringementof
theTreatyandmisuseofpowers;
order thedefendant tobear thecosts;'

(b)Asregards thepreliminarycon­
clusions

Measuresof inquiry
'order thatall filesanddocumentsrela­

tingtothemonthlydeclarationsof
ferrousscrapconsumption,minutes
drawnupbythe inspectorsof theECSC
andbytheinvestigatorsoftheSociété
FiduciaireSuissebeproducedtothe
Courtandcommunicatedtotheappli­
cant';
Proofbywitnesses
'allowproofbywitnessandbyan
expert'sreportonthequestionwhether
itistruethatSimet'selectric furnace

hasacapacityof5metric tonsandthat
it isanoldmodelas isthetransformer

attachedtoitbutsubjectalwaystothe
applicant'srighttoobjecttowitnesses
whohaveknowledgeofthecircum­
stancessetoutintheChapterheaded
"Proof"hereinbeforecontained';
Expert's report
'causetobeascertainedbyanexpert
tobeappointedtoytheCourtof its
ownmotionwhatweretheusual

averagepricesintheCommunity for
internalscrapduringtheperiodfrom
1April1954to30November1958and
whatweretheusualpricesonthe
internationalmarket for importedscrap
(takingaccountof theaverage tonnages
ofNo2Americanbaledscrapand
Americanenginesthepricesofwhich
wererespectivelyquotedat10dollars
and4dollarspermetrictonlower) for
thesameperiod';
z.The applicantFeramclaimsthat the
Courtshould, 'havingdismissedany
request,objectionorallegationtothe
contrary':
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(a)Asregards itsprincipalconclusions
'annulthedecisionof11February
1965(notifiedcotheapplicanton20
March1965)onthegroundsofin­
fringementofanessentialprocedural
requirement, lackofastatementof
reasonsandmisuseofpowers;
declarethatDecisionNo7/63ofthe
HighAuthority isillegalondiegrounds
ofinfringementofanessential 'pro­
cedural requirement, infringementof
theTreatyandmisuseofpowers;
order thedefendant tobear thecosts ;

(b)As regards thepreliminarycon­
clusions

Measuresof inquiry
'orderthatalldocumentsconcerning
thedeclarations,calculationsandchecks
andthedocuments relatingtopurchases
ofscrapbytheapplicant (thesedocu­
mentsbeinginthepossessionof the
HighAuthority)beproducedtothe
Courtandcommunicatedtothe

applicant';
Expert's report
causetobeascertainedbyanexpert
tobeappointedbytheCourtofitsown
motionwhatweretheusualaverage
pricesintheCommunityfor internal
scrapduringthe'periodfrom1April
1954to30November1958andwhat

weretheusualpricesontheinter­
nationalmarketfor'importedscrap
(takingaccountoftheaverage tonnages
ofNo2Americanbaledscrapand
Americanenginesthepricesofwhich
wererespectivelyquotedat10dollars
and4dollarspermetric tonlower) for
thesameperiod';

3.ThedefendantHighAuthorityin its
statementsofdefencecontendsthat

theCourtshoulddismisstheapplica­
tionsandordertheapplicantstobear
thecosts.InitsrejoinderinCase
25/65(Simet)itcontendsthat the
Courtshould:

'inthefirstplaceandbywayofa
preliminarydecisiondeclare theapplica­
tiontobeinadmissible;

alternantively, takenotethat theassess­
abletonnagehasbeenreducedto
35574metric tonsandthat theamount

stillduebywayofequalizationcon­
tributionsisthereforereducedto

238631270lire,andfor theremainder,
rejectallthesubmissions intheapplica­
tionandordertheapplicanttobear
thecosts'.

III — Procedure

Theapplicationsinthetwocases were
enteredattheRegistryon4May
1965.

Bydocuments,lodgedon18Mayin
bothcasestheHighAuthorityasked
theCourt,pursuanttoArticle91of
theRulesofProcedure, todeclare the
applicationsinadmissibleontheground
thattheyweresubmittedoutoftime
andtoordertheapplicantstopaythe
costsoftheproceedings.Intheir
observationswhichtheylodgedon17
JunetheapplicantsaskedtheCourt to
dismisstheHighAuthority'sapplica­
tionontheabove-mentionedprocedural
issueandtoorderittopaythecosts.
Byordersof13July theCourt inboth
casesreservedforthefinal judgment
itsdecisiononthedefendant'spre­
liminaryobjectionandreserved the
costs.

TheHighAuthority lodgeditsstate­
mentsofdefenceon15September
1965.

Byreasonofthecommongroundbe­
tweenthetwocases theCourtdecided,
byorderof30September, tojoin them
forthepurposesofprocedureand
judgment.

InCase25/65(Simet) thereplywas
lodgedinduetimeon5November
1965.

InCase26/65(Feram)thetimefor
lodgingthereplywasextendedon
severaloccasionsatthe.applicant's
requestandwasfinallyfixedfor30
June1966.Sinceitwasnotuntil 6
Julythattheapplicantaskedfora
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furtherextension,theRegistrar,by
letterof14July, informeditthatit
wasbarredfromlodgingareplyand
that thewrittenprocedurewasnowto
beregardedasclosedfollowingthe
lodgingoftheHighAuthority'sstate­
mentofdefence.

TheHighAuthority lodged itsrejoinder
inCase25/65(Simet)on15September
1966.

UponhearingthereportoftheJudge-
RapporteurandtheviewsoftheAd­
vocate-GeneraltheCourtdecidedto

opentheoralprocedurewithoutany
preparatoryinquiry.Theapplicant in
Case26/65(Feram),beforetheoral
procedurewasopened,lodgedanum­
berofdocuments.Attherequestof the
Court thedefendant, too, lodgedanum­
berofdocuments.

Theoralsubmissionsoftheparties
werepresentedat thehearingson8and
23November1966.

On17 November 1966 theHigh
Authority lodgeditswrittenreplies to
thequestionswhichwereputtoitat
thehearingon8Novemberaswellas
severaldocuments insupport.
TheAdvocate-Generaldeliveredhis

opinionatthehearingon14December
1966.

IV — Submissions and argu­
ments of the parties

Thesubmissionsandargumentsof the
partiesmay 'besummarizedasfollows:

A—Admissibility

1.Theinadmissibilityofbothapplica­
tionsonthegroundoftheirbeing
outoftime

Thedefendantpointsoutthat thecon­
testeddecisionswerenotifiedtothose to

whomtheywereaddressedrespectively
on20March1965(Simet)andon19
March1965(Feram)andthattheap­
plicationsagainst themwerenotmade
until4May,that is,after theexpiryof

thetime-limits.Theapplicationsare
thus inadmissible.

Theapplicantsmakeitclearthat the
twoapplicationsweredespatchedon21
Aprilatthesametimeasacommuni­
cationtotheRegistryadvisingitofsuch
despatch.Thiscommunicationarrived
within theperiodprescribedfor the lodg­
ingoftheapplications.

ThedelayinthedeliveryofCheappli­
cationsthemselvesmust thereforebe

regardedasanunforeseeablecircum­
stanceorasacaseof forcemajeure.
Thedefendantobserves, inCase25/65
(Simet), thattheapplicationwassent,
notbynormalpost,butbyparcelpost,
anotoriouslyslowersystem.
Inanyevent,accordingtothecase-law
andthelegaldoctrineoftheMember
States, thehazardsofthepostal service
cannotbeinvokedinordertojustify
delaywheremandatory limitation
periodsapply.

2. InadmissibilityofApplication25/65
(Simet)onthegroundofdisparity
betweenthesubmissionsandthesub­

ject-matterofthedispute

ThedefendantmaintainsthatApplica­
tion25/65is inadmissible,sinceitwas
expresslybroughtsolelyagainst theen­
forceabledecisionconcerning theobliga­
tiontopay,whereas thesubmissions re­
fertotheindividualdecisiondetermin­
ingthetonnageof ferrousscrap.
Accordingtothedefendant, thesub­
missionscontainedinanapplication in
adversaryproceedingsandwhichrelate
toameasureotherthanthecontested

measurecannotbeadmitted.Since,
therefore, itmakesnoexpressmention
ofthedecisionfixingthetonnagessub­
ject tocontributionandcontainsnosub­
missionsrelatingtothedecisioncon­
cerningtheobligationtopay, the
applicationcannotberegardedasad­
missibleinsofaraseitherof the in­
dividualdecisions isconcerned.

IheApplicantSimet replies thatmthe
recitalscontainedinthepreamble to
thedecisioncontainingtheordertopay
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thereisareferencetothedecisionde­

terminingitsconsumptionofbought
ferrousscrapandthat theHighAuthor­
ityitselfhasthereforeestablishedand
relieduponthelogicalandnecessary
connexionbetween'thetwodecisions.
Moreoverthestatementofthefirst

submissionintheapplicationexpressly
referstothetwodecisions.

3. Inadmissibilityofthesubmissions
directedagainstgeneralDecisionNo
7/63

Thedefendantobservesthatageneral
decisioncanonlybechallengeddirectly
onthegroundofmisuseofpowersand
that theothergroundscanonlybeput
forwardinsupportofanobjectionof
illegality.Nosuchobjection,however,
hasbeenraisedinthepresent case.
Thedefendantalsomakesthepoint
thatgeneralDecisionNo7/63constitu­
testhebasissolelyoftheindividual
decisionconcerningtheobligation to
pay.SinceSimethasnot, infact,con­
testedthelatterdecision,itssubmissions
directedagainstthegeneraldecisionare
inadmissible.

OnthefirstpointtheapplicantSimet
repliesthat, inrelianceuponthecase-
lawoftheCourt, it isentitledto invoke
thefourgroundsforannulment inorder
tocall inquestionthelegalityofthe
generaldecisiononwhichthecontested
individualdecisionsarebased.

Onthesecondpointitmaintains that
thetwoindividualdecisionsare referred

toinitsapplication.

B—Thesubstanceofthecase
1.Theindividualdecisions

Case25/65(Simet)

(a)Theapplicantremarksthatinits
recitalsthedecisionfixingitstonnage
offerrousscrap justifiesresortingtoan
estimatedassessmentonthegroundthat
Simetfailedtoproduceanumberof
accountingdocuments,namely:
—theschedulesofpurchasesandmove-

mentsof ferrousscrapdeclared each
month;

—thesuppliers' invoicesbook;
—thecertificatesoftheweightof fer­

rousscrapreceived;
—thecashbook;
—thedaybook.

However,accordingtotheapplicant,
thereisnoprovisionofItalianlawor
ofCommunity lawwhich-requiresun­
dertakingstokeepschedulesofpur­
chasesandmovementsof ferrousscrap
declaredmonthly,certificatesofthe
weightofferrousscrapreceivedora
cashbook.

Theapplicantmaintains,moreover, that
itsubmittedtotheHighAuthority'sin­
spectorsthesuppliers' invoicesbook, the
daybookandtheinventories 'book as
wellastheannualbalancesheetsand

theprofitandlossaccount.Theseac­
countingdocumentsarestillavailable
atitspremises,andsubjecttocertain
conditionslaiddownbyItalian law, to
therepresentativesoftheHighAuthor­
ity.

Thedefendant replies that theduty to
producetheaccountingdocumentsat
issue,whichconstituteessentialevid­
enceofthemovementsof ferrousscrap,
isonewhichresultsfromthegeneral
decisionswhichestablished theequaliza­
tionscheme.

Byvirtueofthesedecisionsundertakings
mustbeinapositiontocorroborateby
concreteevidencethetruthoftheir

declarationsandtheHighAuthority is
empoweredtocorrectdeclarationsin
supportofwhichnovalidproof is
available,whichwasthecaseinthis
instance.

(b)Theapplicantobservesthat for
yearsithasdisputedtheHighAuthor­
ity'sstatementsofaccountandobjected
totheirarbitrarycharacter.
Itmaintains thatithasalwaysproperly
declareditsmonthlypurchasesof fer­
rousscrap,hasneverevadedthechecks
bytheHighAuthority's representatives
norhasiteverrefusedtosubmitac­

countingdocumentswhichbyvirtueof
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itsnationallawitisboundtopreserve.
TheHighAuthority thereforehadno
rightwhatever toresort toanestimated
assessment.Itshouldfirsthaveproved
thattheinformationfurnishedbythe
applicantwas incompleteor false.
Thedefendant,ontheotherhand,
statesthatSimethasnotfulfilled its

obligationtoprovidetheinformation
necessaryforthecalculationofits
equalizationcontributions.Itsmonthly
declarationsofpurchasesofferrous
scrapare incorrectandarecontradicted
bythestatementofelectricityconsump­
tion.What ismore,Simethasfailedto
provideother informationwhichwould
makeitpossibletoascertain itsactual
consumptionwhichistheonlybasison
whichcontributionscanbecalculated.

Simet'sattitudehaspreventedtheHigh
Authorityfrombasingitsassessment
directlyonexhaustiveaccountingdocu­
ments.Itwasthereforecompelled to
carryoutanestimatedassessment based
ontheinformationconcerningthecon­
sumptionofelectricityprovided,albeit
afterasubstantialdelay,bytheappli­
cant itself.

(c)Theapplicantdisputes therelevance
ofthecoefficient (ratioof850kWhto
eachmetric tonofsteelproduced)on
whichtheHighAuthoritybased its
estimatedassessment.Itmaintains that
certainmembersofthecommitteeof

expertsconsultedbytheHighAuthor­
itywerebynomeans inagreementwith
thisratio;moreover,otherexpertssug­
gesteddifferentcriteria.
Furthermore, theratioadoptedcould
notapplyinthecaseoftheproduction
ofordinarysteelsorwhere,asinthe
presentcase,smallelectricfurnacesare
alsousedfortheproductionofalloy
steels.

Thedefendant replies that theapplicant
isnotentitledtoasktheCourt togive
ajudgmentonthesubstanceofthis
matter, forthiswould involvetheas­
sessmentof factorsanddecisionswhich

fallwithintheHighAuthority'sdis­
cretionandthelegalityofwhichcannot

bethesubjectofreviewbytheCourt.
Inanyeventthevalidityandlegality
oftheinductivesystembasedonthe
consumptionofelectricityhaveonmany
occasionsbeenconfirmedbytheCourt.
Moreover, thecriterion,whichwasap­
provedunanimouslytoythecommittee
ofexperts,wasappliedinamanner as
favourableaspossible totheapplicant.
Lastlythedefendantdisputesthat the
applicantproducedahoysteels.
(d)Theapplicantmaintains that, con­
trarytotheHighAuthority'sassertions,
thetypeoffurnacewhichitusesdoes
nothaveacapacityofbetween6and
7metric tons,butof5metric tonsat
most.Insupportofthisstatement, it
produces,asascheduletoitsreply, the
invoicerelatingtothepurchaseof the
furnacewhichshowsacapacityof4to
5metric tons.

Thedefendant,whilemaintaining that
itsassessmentofthecapacityofthe
furnaceisbasedonthedeclarations

madebytheundertakingitselftothe
inspectorsoftheSociétéFiduciaire
Suisse,acknowledges thedocumentspro­
ducedbytheapplicantandasaresult
amendsthecontesteddecisionsbothas

regards thetonnageofassessable bought
scrapandtheamountofthecontribu­
tions.

1hedefendant takestheviewthat these

amendmentsarenotitsfaultasthey
areduetotheapplicant'snegligence
andtoitsdelayinprovidingtheneces­
sary informationforthecalculationof
itscontributions. Inthesecircumstances
theessenceofthereasonsoffactand

lawonwhichthedisputeddecisions
arefoundedhasnotbeenalteredinany
wayandthedecisionsmustbeupheld.
(e)The applicantmaintainsthat the
ratiobetweenthespecificchargeof fer­
rousscrapandsteelproduced,deter­
minedbytheHighAuthorityat1051
kgpermetricton,shouldnot 'be asses­
sedatmorethan950kgpermetric
ton.

Thedefendant repliesthatthefactors
onwhichitbased itscriteriaforassess-
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ingtheconsumptionofferrousscrap
werearrivedatonthebasisoftheex­

periencegained,andconfirmedon
severaloccasions,withproductionplant
similar totheapplicant's.Thefigureof
950kgiscontradicted,moreover,by
thecalculationoftheinputofferrous
scrapcarriedoutbytheapplicant
itself.

(f)Theapplicantmaintainsthatthe
generaldecisionsontheequalization
schememakecontributionsentirelyde­
pendentupontheconsumptionof
boughtferrousscrap.TheHighAuthor­
itythereforehadnorighttoimpose
uponitcontributionsfortheperiod
from1June1956to31January1957
duringwhichSimetboughtnoferrous
scrapandengagedinnoproduction
activity.
Thedefendantreplies thattheequaliza­
tioncontributionsdependonthecon­
sumptionofferrousscrap.However,
duringtheperiodindispute, theap­
plicantundertakingwasengagedinin­
tenseactivitywhichmusthaveledit
toresort toboughtscrap.Inthiscon­
nexiontheactual timewhenthescrap
wasboughtis immaterial.

Theapplicant repliesbyproducing the
invoiceforthepurchaseofthefurnace.
Thisshows 'that thefurnacewascom­
missionedon27November1956.Simet

couldnot, therefore,haveengaged in
steelmakingduringthedisputedperiod.
Theconsumptionofelectricityduring
thatperiodcouldonlyrelatetoits
ancillarydepartments.
Thedefendant,ontheotherhand,
pointsout that:
—thefurnacewasdeliveredinFebruary

1956:

—on1January1957therewerestocks
ofsemi-finishedproducts(ingots),
finishedproducts(rolled)andscrap
(1625metric tons);

—thetradingaccounttor1956men­
tionsaconsumptionofrawmaterials
tothevalueofapproximately230
million lire;

—theelectricity invoicesshowaregular

consumptionofelectricitysinceJune
1956.

Allthese factorsprove,accordingtothe
defendant, thatSimetdidengage in
productionbetween1June1956and
31January1957.
(g)Theapplicantmaintainsthat the
HighAuthority, inexercising itspowers
underArticle47oftheTreaty,must
respectcertainguaranteestothebenefit
ofwhichtheundertakingsareentitled.
Inparticular, itisnotentitledtorely
oncheckstheresultsofwhichwere
neverrecordedinminutesandofwhich
theapplicant is thereforeunaware.

Thedefendant repliesthat thereisno
expressprovisionoranygeneralprin­
ciplewhichrequiresitsservants to
recordtheirchecksintheformof
minutes.

Inthepresentcase,moreover, theonly
factorswhichcanassistinjudging
whether thedecision inquestion iswell-
foundedareknowntotheapplicantand
appear inthedecision.

(h)Theapplicantsays that,evenaccept­
ingthelegalityofusingthecoefficient
kWh/t,theHighAuthorityshouldhave
takenaccount:

—ofthecapacityofthefurnace, the
powerofthetransformerandtheage
ofboth;

—ofcertainprocessingmethodswhich
ledtotherecoveryofalargequan­
tityofarisingswhichweretobe
regardedasownresources.

Thedefendantsviewismattheseare
nothingmorethanassertionsonthepart
oftheapplicantwhicharenotsuch as
coulddisprovethecorrectnessofthe
technicaldatausedbythedefendant in
itsestimatedassessment.

Case26/65(Feram)

Theapplicantcomplains that the reasons
statedforthecontesteddecisionare

plainlydefectivesinceinthemtheHigh
Authoritystatesthatthecalculations
were 'basedonthedeclarationsmade

bytheundertaking'.However, the
declarationsastoitsconsumptioncom-
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municatedbyFeramdifferfromthe
figuresadoptedtoytheHighAuthority
totheextentof1411metric tons

(31394asagainst32805metric tons).
Thedefendantconsiders thatthisargu­
mentismadeoutoftimeandisun­
founded.
Thestatementsofaccounttakeninto
considerationbythecontesteddecision
werecommunicatedinApril1962to
theapplicant,whichexpressednoobjec­
tion.Theyweretheresultof incom­
pletestatementsofaccountexpressly
acceptedbyFeram.
TheHighAuthorityarrivedat itscon­
clusionssolelyonthebasisofthein­
formationsuppliedtoitbyFeram,
informationwhichinnowaycorres­
pondstothatproducedbyitinthe
application.

2.GeneralDecisionNo7/63

(a)Bothapplicantsmaintain thatgeneral
DecisionNo7/63infringedanessen­
tialproceduralrequirement,since the
HighAuthority,beforeadopting it,
failedtoobtaintheunanimousassent

of theCouncilasit isrequiredtodoby
Article53oftheTreaty.
Thedefendant repliesthatmereisno
provisionwhichrequiresittoseek the
Council'sassentbeforeadoptingde­
cisions implementingfinancialarrange­
mentsalready inexistence.Inanyevent,
thequestionhasalreadybeenresolved in
thiswaybythecase-lawoftheCourt.

(b)Theapplicantspointoutthatwhen
theCouncil issued itsopinionongeneral
DecisionNo14/55settingupthe
equalizationschemeithadexpressly
recommendedtotheHighAuthoritythat
itshouldonly increasetheequalization
contributionsforveryseriousreasons and
thatitshouldavoidanyundue increase
intheconsumptionofferrousscrap.
However,thecontributionswerecon­
tinually increaseduntil theyreached
prohibitiveratesandtheincreaseinthe
consumptionofferrousscrapsurpassed
eventhegloomiest forecasts.

Thedefendant replies thatDecisionNo
7/63didnotincreasetheequalization
ratebut,onthecontrary, reducedit.The
increaseintheamountofcontributions

istheresultofDecisionNo7/61the
legalityofwhichhasbeenrecognized by
theCourt.

Anincreaseintheconsumptionof
ferrousscrapwasmadenecessaryby
thegrowthofsteelproductionwhich
isoneofthebasicobjectivesof the
Treaty.

(c)Theapplicantsputforwardthefol­
lowingfurtherarguments insupportof
thesubmissionofmisuseofpowers:
—thenumeroussubstantial frauds,for

whichtheHighAuthoritymustbear
responsibility,causedserious injury
totheundertakings;

—theabsenceofanyserioussuper­
visiononthepartoftheHigh
Authorityoverthebodiesmanaging
theequalizationschememeant that
thecalculationof thefactorsdeterm­

iningtheequalizationdifferentialwas
carriedoutonthebasisofdata
whichborenorelationtothereal
facts;

—byfixingtheweightedaverage for
internalscrapat too lowapriceand the
weightedaveragefor importedscrap
at toohighapricetheHighAuthor­
itycausedsmallundertakings,which
essentiallyconsumeinternalscrapof
lesserqualityandgivingapooryield,
tobearthegreaterpartofthein­
creaseinthecostpriceof imported
scrapandwasthusguiltyofserious
discriminationagainst them.

Thedefendant repliestothecomplaint
ofdiscriminationthatall theCommun­

ityundertakingswereentitledtouse
importedscrap.Thechoicedepended
solelyonthekindoftechnicaland
industrialorganizationoftheundertak­
inginquestion.Thedifferenceinprice
betweeninternalscrapandimported
scrapismoreoverconsiderably less than
thatstatedby theapplicants.

Asregardstheotherargumentsput
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forwardbytheapplicants, thedefendant
maintainsthattheyhavenothingtodo
withthesubmissionofmisuseof

powers.Theapplicantsgivenoindica­
tionoftheobjectivespursuedbythe
HighAuthority inthecontestedgeneral
decision.Furthermore,thearguments
havenorelevancetothepresent cases.
(d)Theapplicantscomplainthatthe
HighAuthoritykeptfromtheunder­
takingstheactualamountoftheequal­
izationrate.Inparticular,DecisionNo
7/63,ameasuredesignedtosettlethe
accountsbetweenacertainnumberof

undertakingssubjecttothescheme,
shouldhavegiveneachundertakingan
accurateaccountofitsdebitsorcredits
andenabledittoascertainthedebits

orcreditsoftheotherundertakings as
wellasthemethodofcalculationused

toarriveat these figures.
TheTreatyrequirestheHighAuthor­
ity,especiallyasregardspublicity for
pricelists,tonotifyingoodtimethe
finalstatementsofaccountandtoapply
thecorrect rates.Havingfailedtodo
this,theHighAuthority infringed in

particularArticles17and78ofthe
Treaty.
Thedefendant remarksthatthis line
ofargumenthasbeenrejectedinits
entiretybytheCourt inpreviouscases.
(e)Accordingtotheapplicants,since
DecisionNo7/63,ontheHighAuthor­
ity'sownadmission,doesnotcreateany
obligationtopayonthepartofunder­
takings,itcannotserveasabasis for
thecontested individualdecisions.

ThedefendantmaintainsthatDecision
No7/63laysdownthenecessarypre­
conditionsforestablishingtheamount
oftheequalizationcontributionswhich
thevariousundertakingshadtopay.
Theactualobligationtopayonlyensues
astheresultof individual implementing
decisions.

Theapplicantsimet taxes theviewthat
sincetheCourthasruledthatundertak­

ingsmustwaituntil thefinalstate­
mentsofaccounthavebeendrawnup
beforeassertingtheirrightsthrough
litigation,theHighAuthority, too,must
waituntil thenbeforerequiring the
undertakingstopaytheirdebts.

Groundsofjudgment

I —Admissibility

1.Theobjectionthat theapplicationsareoutof time

Theapplications,whichweresentfromTurinbyregisteredparcelposton
21April1965,didnotreachtheCourtuntil thefollowing4May.Theperiod
ofonemonthfixedbytheTreaty, togetherwiththetendays'extensionon
accountofdistancetowhichtheapplicants inthepresentcasewereentitled,
forlodgingtheirapplicationsattheCourt,hasbeenexceeded.UnderArticle
37(3)oftheRulesofProceduretheonlyrelevantdateinthereckoningof
time-limitsformakingapplicationsisthatof lodgmentattheRegistry.The
applicants,however,relyontheexistenceofunforeseeablecircumstancesor
of forcemajeurewhich,underthethirdparagraphofArticle39oftheProto­
colontheStatuteoftheCourtofJusticeoftheECSC,prevent theexpiryof
theperiodfromprejudicingtheir rights.

Theprincipalreasonforthedelaymaybefoundinthefact that theapplica­
tionsdidnotreachtheCourtuntil fourdaysaftertheirarrival inLuxem­
bourg.Thisfactmustberegarded,sofarastheapplicantsareconcerned, as
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anunforeseeablecircumstancewithinthemeaningofthethirdparagraphof
Article39oftheStatute.Inthesecircumstancestheparticular featuresof the
casemakeitpossibletotreatthedateofthearrivaloftheapplications in
LuxembourgasthedateoftheirlodgmentattheRegistry.Accordingly,
Application25/65(Simet)isadmissiblesincethecontesteddecisionwas
notifiedon20Marchandtheapplicationwaslodgedon30April1965, the
lastdayoftheprescribedperiod.Ontheotherhand,sinceApplication26/65
(Feram)arrivedinLuxembourgafter theexpiryoftheperiodprescribedfor
contestingthedecisionnotifiedon19March1965,thisapplicationisin­
admissible.

2.Theobjectionbasedonthediscrepancybetweenthesubmissionsandthe
subject-matterof Application25/26(Simet)

Accordingtothedefendant,Application25/65(Simet) isexpresslydirected
solelyagainstthedecision imposingtheobligationtopay,whereastheargu­
mentstakenasawholeonlyrelatetothedecisionfixingtheassessable ton­
nageofferrousscrap.Thisdiscrepancybetweenthesubmissionsandthe
subject-matteroftheapplicationaresaidtomaketheapplication inadmissible
initsentirety.

However, thedecisionfixingat37668metrictonsthebasisofSimet'sassess­
menttocontributionfortheperiodfrom1June1956to30November1958
andthedecision imposingtheobligationtopaythesumof252974228lire
bywayofarrearsofcontributionstotheequalizationschemewereboth taken
bytheHighAuthorityonthesamedate,namely11February1965.Thede­
cisionswereaddressedtotheapplicantalone.Therecitals inthepreamble to
theseconddecisionexpresslyrefertothedecisiondeterminingthecon­
sumptionofassessableboughtscrap.Thedeterminationoftheassessable ton­
nagesofscrapwhichlogicallymustprecedethefixingoftheamountforpay­
mentwasinfact intendedtoformthebasisforthelatteroperation.Itmust
thereforebeacceptedthatforpracticalpurposesthetwodecisionsinquestion
constituteasinglewhole.Theapplication,whichwasexpresslydirected
against theseconddecision,mustthereforeberegardedasdirectedalso,so
farasisnecessary,against thefirst.Thiswasclearly theapplicant'sintention.
TheHighAuthoritywasundernomisapprehensiononthispointandits
rightsofdefencewereinnowayprejudiced.

Itsobjectionmustthereforebedismissed.

3.TheobjectionrelatingtothesubmissionsdirectedagainstgeneralDecision
No7/63

(a)UnderthesecondparagraphofArticle33oftheECSCTreatytheonly
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groundwhichanundertakingisentitledtopleadinsupportofanapplication
fortheannulmentofageneraldecisionoftheHighAuthorityismisuseof
powers.Itcannotpleadthefourgroundsforannulmentset forthinthefirst
paragraphofArticle33unlessitclaims,bywayofanobjection, thatthe
generaldecisiononwhichthecontested individualdecisionisbasedis illegal.
Thedefendantmaintainsthatinthepresentcasethetwoapplicantspleaded
thefourgroundsinsupportofanapplicationwhichsoughtnomorethan
annulmentofgeneralDecisionNo7/63.

SinceApplications26/65(Feram)isinadmissibleasbeingoutoftime, the
objectionneedonlybeexaminedfromthepointofviewofApplication25/65
(Simet).Althoughthereisapassageintheapplicationindicatingthat its
subject-matteristheannulmentofgeneralDecisionNo7/63,suchisnot the
caseasregardstheconclusionswhichareexpresslyformulatedbytheappli­
cantSimet.Inthesecircumstances,itmustbeacceptedthattheapplicant
Simetonlyintendedtopleadallthegroundsforannulment insupportofan
objectionof illegalityagainstDecisionNo7/63.

(b)Thedefendantargues,asregardsCase25/65(Simet), thatitsgeneral
DecisionNo7/63servesasabasisonlyfortheindividualdecisionof11
February1965imposingtheobligationtopay.Theapplication,however,
containsnosubmissionorargumentagainstthelatterdecision.Thusthere
islackinginthepresentcasethatdirectlegalconnexionbetweenthecon­
testedindividualmeasureandthegeneraldecisiononwhichitisfounded in
theabsenceofwhichtheillegalityofthegeneraldecisioncannotbepleaded.

Ithasbeendecidedunderheading2abovethatthetwoindividualdecisions
of11February1965constituteasinglewhole.Inthesecircumstances the
applicantSimetisentitledtopleadtheillegalityofgeneralDecisionNo7/63
insupportofsubmissionsdirectedagainstoneorotherofthetwocontested
individualdecisions.

II — The substance

Thejustificationforresortingtoanestimatedassessment

UnderArticle2ofDecisionNo13/58of24July1958,relatingtothe
managementofthefinancialarrangements institutedbyDecisionsNos22/54,
14/55,26/55,3/56and2/57,andunderArticle15ofDecisionNo16/58of
thesamedateestablishingfinancialarrangementmakingitpossibletoensure
aregularsupplyofscraptotheCommonMarket,asamendedbyDecision
No18/58of15October1958,theHighAuthorityisempowered,where
undertakingsfail todeclare informationrequiredforthecalculationofcon­
tributions,tomakeestimatedassessments.TheHighAuthorityisalsoem-
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powered,pursuanttothesameprovisions,tocorrectonitsowninitiative
declarationsinsupportofwhichnovalidproofcanbesupplied.

Itfollowsfromtheseprovisionsthatassessmentsandcorrectionsofthiskind
aresecondarymethods,ofanexceptionalcharacter,whichcanonlyapply
undercertainconditions.TheHighAuthorityhasnopowertosubstitute
itself fortheundertakingsexceptwherethelatterdonotcomplywiththeir
dutytoprovideinformationcapableofcorroboratingthedeclarationswhich
theyhavemade.Thus,forittobeentitledtoactofitsownmotion, the
HighAuthoritymustshoweitherthattheundertakinghasfailedtoprovide
theinformationnecessaryforitscontributionstobeascertainedorthatithas
failedtoprovideproofinsupport.

Thecontesteddecisionreliesontheapplicant's failuretoproducecertain
accountingdocuments,whichitlists, inordertoclaimthattheHighAuthor­
itywas 'compelled... toascertaintheundertaking'sconsumptionofscrapby
meansofanestimatedassessmentbasedontheconsumptionofelectricity'. In
thisrespectitmustbenotedthatbyitsdecisionof22July1959'relating to
thecarryingoutofacheckatthepremisesoftheundertakingSimet'and
containinginstructionsthatdocumentsbemadeavailable,theHighAuthority
demandedtheproductionofcertaindocumentsonlytwoofwhichappear in
thelistofevidentiaryaccountingdocumentscontainedinthecontestedde­
cision.Accordingtothedefendant,however, 'thegeneralexpressionusedin
thedecisionof22July1959... iscapableofcoveringanykindofdocument
whichcouldservetoverifywhether thedeclarationssubmittedbytheunder­
takingwerecorrect'. It follows,thereforethat thecontesteddecision iswrong in
justifyingitsrecoursetoanestimatedassessmentonthegroundthattheHigh
Authoritywascompelledtodoso'sincetheundertakingfailedtosubmitac­
countingdocuments',whichitlists,whenitisapparent fromtheforegoing
considerationsthatotherevidencecouldhavesufficedtoservethedesired

purpose.Moreparticularlyitshouldbepointedoutthat,asregardstheday
book, thedefendanthasmaintainedthroughouttheproceedingsthat '(theday
book) itselfwouldhavebeenenoughtoenabletheHighAuthoritytoascer­
tainthereal factsassumingthatthedaybookgaveatruereflexionof them'.

Ontheotherhand,asregardstheproductionofdocumentaryevidence, the
partiesarenotinagreementovertheapplicant'sstatementthatitdidnot
refusetosubmittotheinspectorsoftheHighAuthorityandoftheSociété
AnonymeFiduciaireSuissecertainaccountingdocumentsandmoreparticu­
larlytheinvoicesbookandthedaybook,whicharecompulsorycommercial
recordsundertheapplicant'snational law.

Onthispoint,theinformationsuppliedandthedocumentswhichwere
properlylaidbeforetheCourt,andmoreparticularlythereportsofthein-
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spectorsoftheHighAuthorityandoftheSociétéAnonymeFiduciaireSuisse
whowereresponsibleforcheckingtheapplicant'sdeclarations — reportswhich
wereonlysubmittedtotheCourtduringtheoralprocedureandattheex­
pressrequestoftheCourt—donotshowthatanyrequestwasinfactmade
or,afortiori,refusedfortheproductionofthedocumentssetforthinthe
contesteddecision.InspectorChaudat, inhisreportof1April1960onthe
visitwhichhemadetoSimeton22March1960, inorder(accordingtothe
defendant)to'perusethedocumentsmentionedinthesaid individualde­
cision'(of22July1959),remarkedthattheundertaking'sadministration
manager 'saidthathewaswillingtosubmit thedocumentswhichwere­
questedfromhim'.Thereportdrawnupon15June1960bytheSociété
AnonymeFiduciaireSuisseonthefurthercheckscarriedoutatSimet's
premisesfrom21to25March1960makesnomentionofanyrefusal to
producethedocumentsrequested.Byletterof5May1961InspectorChaudat
askedtheapplicant's lawyertoproduceanumberofdocumentsamongwhich
figurenoneofthedocumentstheproductionofwhichismentionedasneces­
saryinthecontesteddecision.Inhisreportof14March1962onthechecks
carriedoutbetweenMayandSeptember1961, InspectorChaudatspecifies
thedocumentswhichSimet transmittedtohimathisrequest.Again,among
thesethereistobefoundonlyoneoftheabove-mentioneddocuments.

Inviewofthesereports,whichoriginatefromitsownauthorizedrepresenta­
tives,itillbecomestheHighAuthoritytomaintainthat theapplicant refused
tosubmitdocumentswhichitwasinfact requestedtosubmit.

Sincethecontesteddecisionisbasedexclusivelyonthestatement,whichhas
notbeenproved,thatSimet failedtosupplyevidenceofproofandsincethe
probativevalueofSimet'sdeclarationshasnotbeencalledinissue, thede­
cisionprovidesnojustificationforthegroundonwhichitallegesthatitwas
necessarytoresort toanexceptionalassessmentprocedure.Accordingly,both
thedecisiondeterminingtheconsumptionofassessablescrapand,conse­
quently, thedecisionofthesamedate, fixing,onthebasisofthesaidesti­
matedassessment, theamountofthecontributionsduefromSimettothe
equalizationscheme,mustbeannulled.

III — Costs

UnderArticle69(2)oftheRulesofProceduretheunsuccessfulpartyshall
beorderedtopaythecosts.ThedefendantHighAuthorityhasfailedinits
submissionsontheapplicationoftheSimetcompany(Case25/65).Itmust
thereforebeorderedtopaythecostsinthatcase.
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TheapplicationoftheapplicantFeramhasbeendeclaredtobeinadmissible
(Case26/65).Itmustthereforebeorderedtopaythecosts inthatcase.

Onthosegrounds,

Uponreadingthepleadings;
Uponhearingthereportof theJudge-Rapporteur;
Uponhearingtheparties;
UponhearingtheopinionoftheAdvocate-General;
HavingregardtotheTreatyestablishingtheEuropeanCoalandSteelCom­
munity,especiallyArticles5,14,15,17,33,36,47,53,78,80and92;
HavingregardtotheProtocolontheStatuteoftheCourtofJusticeofthe
EuropeanCoalandSteelCommunity;
HavingregardtotheRulesofProcedureoftheCourtofJusticeofthe
EuropeanCommunities;

THECOURT

hereby:

I.AnnulsthetwoindividualdecisionsoftheHighAuthoritydated11
February1965andnotifiedtotheSocietàIndustrialeMetallurgica
diNapoli (Simet)on20March1965;

2.OrderstheHighAuthorityoftheEuropeanCoalandSteelCom­
munitytopaythecostsoftheproceedingsinCase25/65;

3.DismissestheapplicationofthecompanyAcciaierieeFerrieredi
Roma(Feram);

4.OrdersthecompanyofAcciaierieeFerrierediRoma(Feram)to
paythecostsoftheproceedingsinCase26/65.

HammesTrabucchi

DonnerLecourtStrauß

Deliveredinopencourt inLuxembourgon2March1967.

M.J.Eversen
AssistantRegistrar
for the Registrar

Ch.L.Hammes

President
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