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Glossary

Term or acronym

Meaning or definition

AUSD Australian Dollar

B2B Businesgo-business

B2C Businesgo-consumer

CAP Common Agricultural Policy

CF Charter of Fundament&ights of the European Union
CMO Common Market Organisation

CR5 Concentration ratio of the five largest firms

ECB European Central Bank

EP European Parliament

EU European Union

EUR Euro

GBP British Pound

GCA Grocery Code Adjudicator (UK)

MTK TheFinnish Farmers' Association

OECD Organisation for Economic Gaperation and Development
SClI Supply Chain Initiative

SME Small and mediursized enterprises

TFEU Treaty on the Functioning of the European Union
UK United Kingdom

UTP Unfair tradingpractice




1 Introduction

1.1 General

The present impact assessment report examines the case for introducing EU rules governing
unfair trading practices (UTPs) in the afpod chain including their enforcement. It addresses
guestions such as the nature and scope of the problem as weladdddevalue of EU measures

over existing Membe rreg@dtoaytingictivies. measur es and sel

The options discussed in sections 6 and 7 of this report would aim to complement existing rules
in Member States and the existing selfjulatory initiativeq EU-wide or national) rather than
replace them.

Possible measures enhancing transparency in the food supply chain, which constituted a second
component of the inception impact assessment of July*2@4I¥ be subject to a separate work
strand. The thirdcomponent of the said inception impact assessment concerning producer
cooperation was covered by recent changes to basic acts decided in the framework -of the so
called Omnibus regulationlt is therefore not subject of this impact assessment.

UTPs can bdroadly defined as practices which grossly deviate from good commercial conduct,
are contrary to good faith and fair dealing and are unilaterally imposed by one trading partner on
another (busines®-businessy. The European Commission identified fourykeategories of

UT Ps anleftedtive fiegulatory framework should caver

- one party should not unduly or unfairly shift its own costs or entrepreneurial risks to the
other party;

- one party should not ask the other party for advantages or beneéitsy &ind without
performing a service related to the advantage or benefit asked;

- one party should not make unilateral and/or retroactive changes to a contract, unless the
contract specifically allows for it under fair conditions;

- there should be no @air termination of a contractual relationship or unjustified threat of
termination of a contractual relationship.

There are strong indications that UTPs occur frequently in the EU food supply chain and that
they can be detrimental mainly to otherwiseblga smaller operators such as agricultural
producers and SME processors of food products.

Twenty EU Member Statesd have | aws, regul atio
UTPs. While different in shape and form, these provisions generallybpraertain unfair

! http://ec.europa.eu/info/law/betiegqulation/initiatives/are801 73735471 en

2 Seehttp://www.consilium.europa.eu/en/policies/esimplification/omnibusregulationagriculture/and
Regulation(EU) 2017/2393 of the Eurean Parliament and of the Council of 13 December 2017 (Article 152
CMO)

3 European Commission Communicatidmackling unfair trading practises in the busingsbusines food supply
chain 15 July 2014.

4 Reportfrom the European Commission to the European Parliament and the Council on unfair hodinessess
trading practices ithe food supply chain, 29 January 2016, p. 5.
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http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2014:0472:FIN
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A32%3AFIN

behaviour between businesses, often with a view to protecting the position of weaker parties.
Together with selfegulation, such as the voluntary Supply Chain Initidfitteey aim to ensure
the good functioning of the food supply amai

There are, as of yet, no EU horizontal rules on unfair trading practices between buSiBésses.
rules on unfair commercial practices apply to bushtesonsumer (B2C) situations. They do,
as such, not cover busingssbusiness (B2B) situations atthgh Member States may choose to
extend their scope.

1.2 Political context

The discussion about UTP measures at the EU level dates back to 20@thriseeA for a

selection of relevant documenfs)The European Commi ssionds fCon
functoin ng food supply chfainndd iotfs 2080 mdmutnd kceart i M0 9
trading practises in the busingssb usi ness food suppl geimgorsantn © o f
documents in this regard.

In 2013, the Commission carried out a public comastiti on on t he basis of ¢
Paper o??)unfair trading practices in the busitedsusiness food and ndonod supply chain in
Europeo.

A European Commission report from January 2016 concluded that at that juncture a harmonised
regulatory aproach under EU law would not add vafdeNonetheless, it committed the
Commission to rassessing the need and added value of EU action before the end of its
mandatée?

In June 2016, a European Parliament resolution, which garnered exceptionally stiooig, sup
invitedSthe European Commission to submit a proposal for ahefa framework concerning
UTPs!

In September 2016, the European Economic and Social Committee published a report calling
upon the Commission and the Member States to take swift atwioprevent UTPs by
establishing an EU harmonised network of enforcement authorities, so as to create a level
playing field within the single markét.

In November 2016, an independent hlghel group of experts nominated by the European
Commission presende it s findings i n a report entitl e

> http://www.supplychaininitiative.eu/

® Directive 2006/114/EC covers specifically misleading and comparative advertising.

! European CommissioBommunicatioron a better functioning food supply chain, 28 October 2009

8 http://ec.europa.eu/economy_finance/publications/publication16061_en.pdf

o http://eurlex.europa.eu/legaiontent/EN/TXT/?uri=COM:2014:0472:FIN

10 Consultatiorby the European Commission on the Green Paper on unfair trading practices in the-botsiness
business food and ndnod supply chain in Europe.

1" Reportfrom the European Commission to the European Parliament and the Council on unfair iasiness
business trading practices in the food supply chain, 29 January 2016.

12 Idem pp. 1213.

13 European Parliamemnésolutionon unfair trading practices in the food supply chain, 7 June 2016. 600 votes in
favour.

14 coM(216) 32 final 30 September 2016.
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http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A32%3AFIN
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P8-TA-2016-0250
http://www.eesc.europa.eu/en?i=portal.en.nat-opinions.39048

Enhancing the Position of Farmers in the Sup
Task Force)? It recommended EU legislation in the areas of unfair trading practices for
agricultura products, producer cooperation and market transparency, among others.

The Council Conclusions of December 2016 invited the Commission to undertake, in a timely
manner, an impact assessment with a view to proposing an EU legislative framework or other
nonrlegislative measures to address UtPs.

In the recent Omnibus context, the EP proposed an amendment which meant to commit the
Commission to submit a legislative proposal on UTPs by-20i8. The amendment was not
retained due t o t h e instutional ppee@gativeChutmtime Eusopeam 0 S
Commission made a declaration on the topic of unfair trading prattices.

The Commission Work Programme for 2018 states that the Commisgibpropose measures
to improve the functioning of the food supply ch& help farmers strengthen their position in
the market place and help protect them from future sHdolksv initiative)?

1.3 Unfair trading practices and their relevance in the agricultural sector

The integration of EU agriculture and food supply chains giobal markets presents
opportunities but also risk8 Successive reforms of the common agricultural policy (CAP) since
1992 have led to a paradigm shift from price to income suppdkecordingly, primary
producers do no longer enjoy systematic priggosut via market measures. Support through the
CAP rather is granted through decoupled income support (direct payrfiefitayle barriers

have been removed through more liberal trade agreements. This has resulted in EU prices of
agriculture products beingaidgely aligned with world market prices. EU farming and EU
agriculture have become competitive in this new global context and have made an important
contribution to the annual trade surpluses the EU has achieved in food products sirféé32609.

the removhof price support and the insertion into global markets have exposed the HOoapri
sector to global market instabilities and their corollary, price volatility and higher income
variability. 20% of farmers experience income drops of more than 30% eacHi y

The CAPO6s r at i oneonemicrspecificites df the seci®Vhils lusiriess risk
is inherent in all economic activity, agriculture is particularly fraught with uncertainty, in

5 Reportof the Agricultural Markets Task Force, Improviltarket Outcomes Enhancing the position of farmers
in the supply chain, November 2016.

18 council Conclusionsf 12 December 2016, Strengtherg f ar mer sd position in the foc
unfair trading practices.

see footnot@, p. 49 ofOJ Th& Commission confirms that it has launched an initiative on the food supply chain

which is now proceeding through the various stages required by the Better Regulation guidelines. It will decide on a
possible legislative proposal once this procedure has been completed, if possible in the first halof 2018.

18 Commission Work Programn2918- An agenda for a more united, stronger and more democratic Europe.
19Agricultural Markets Task Foraeport independent expert group, November 2016, pl2l1

20 The Commoragricultural policy also covers fisheries, see Article 38 and Annex | TFEU.

21Agricultural Markets Task Foraeport independent expert group, November 2016, pp. pg948

22 Annual Activity Report 2016, DG Agriculture, p. 14.

23 Idem p. 4.

24 Modernising & Simplifying the CAP Economic challenges facing EU agriture,background document8
December 2017.
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https://ec.europa.eu/agriculture/agri-markets-task-force_en
https://ec.europa.eu/info/publications/annual-activity-report-2016-agriculture-and-rural-development_en
https://ec.europa.eu/agriculture/sites/agriculture/files/consultations/cap-modernising/eco_background_final_en.pdf

particular due to weather which has a direct impact envtriability of the quantity and the

guality supplied. Everyone needs food for survival, but demand for food is relatively inelastic: it
does not change significantly if prices fall or increase. This means that farmers cannot rely on
simply selling more btheir output to compensate for lower prices. Gspply therefore has a
significant impact on the price levels as well as on the volatility of pfideiareover, there are

long production lags due to the biological processes on which agricultural pooddepends.

For example, it takes two years for a dairy cow to reach the stage where it produces milk.
Production decisions have to be taken in advance with limited knowledge of final outcomes and
against possibly changing market situations. These tadan have a significant impact on
farmersé i ncomes, and yet they have virtually

Agricultural producers are particularly vulnerable to UfRs they often lack bargaining power
that would be equal to that of their downstream partriEmsir alternatives in terms of getting
their products to consumers are limited (this vulnerability is exacerbated where so calad hold
situatio%r;s occur which may make alternatives virtually-aristing due to the perishability of a
product”).

In an a@ricultural policy environment which is distinctly more market oriented than before and
which aims at harnessing free trade opportunities, the good governance of the food supply chain
has become more important for operators including farmers. Such goedhgoee should
ensure that they are able to develop their business and compete on fair terms, thereby
contributing to the overall efficiency of the chain. Unfair business conduct by operators wielding
significant bargaining power that is not prohibitedr@spective redress possibilities that lack in
effectiveness are liable to undermine the economic viability of victims of UTPs as well as their
trust in the overall fairness of the food supply cHiin

The second highest priority for citizens concerning ctbmmon agricultural policy (CAP) is
strengthening the far mér role in the food c

The EUOG s Common Agricultural Policy (CAP) d
strengthen farmerso6 po siTheseointlude statp fndingfrarad d s u p
development regulation) for producer groups and regulatory exemptions from competition law

for farmers” organisations. However, these policies have not fundamentally changed the
fragmentation of agricultural producers. What is more, prodoiggnisations, even where they

do exist, can often not compensate for the lack of bargaining power of farmers in relation to their
larger and more concentrated partners in the supply chain. The CAP does not currently cover

% See Gregory King and Charles Davenant in one of the first laws of theylagtconomics in the 17th century.

%6 See for instance European Parliamesblutionon unfair trading practices in the food supply chain, 7 2046,
preamble (recital A).

! See Agricultural Markets Task Formeport independent expert group, November 2016, p. 29

28 j0int Research Centeport Unfair trading practices in the food supply chain, 2017, Sexton, p. 11.

29 Eurobarometer suey, October 2015

30 See recital 139 of the CMO regulatidRggulation(EU) No 1308/2013 establishing a common organisation of

the markets in agriculturarpducts): the regulation promotes the organisation of farmers in producer organisations
S0 as to strengthen their bargaining poweravigss downstream operators, thereby resulting in a fairer distribution

of added value along the supply ch&@ee also Ewpean Court of Justice, judgmentGase G&671/15 APVE

paragrBpho6b6r é&, | 6objectif de concentrer | 6offre, afin
demande sans sse plus concentrée, peut également justifier une certaine forme de coordination de la politique
tarifaire des producteurs agricoles individuels au sei

des organisations des producteuts].
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UTPs3!

2 Problem definition

2.1 Overview of the problem definition

MARKET DYNAMICS DRIVERS PROBLEMS CONSEQUENCES
Market Atomistic
one_ntalltlon BiEs strqctultre Olf Imbalance of Occurrenceof unfair Igi?::grvs;::gfsjr\;;?k st
agriculture (i agricutura bargaining power trading practices P
more price producers &
support) small
manufacturers
Insertion of & fZOdt Diminished part of added value in
European food products Divergence olJTP Under-protection against food supply chain for weaker
supply chains in rules UTPs parties
global market
Concentration Increased price L
of downstream and income Lack of coordination
operators: retail variability in among MS Dissimilar business conditions for
and processing agriculture enforcement operators in EU
authorities

Figure 1. Schematic overview of market dynamics, drivers, problems and consequences

2.2 Introduction

Operators with significant bargaining power can impose pressure on other weaker operators in

the food supply chairi? At times, this pressure occurs in the form of a party being subjected to
unfair trading practices (UTPs) . UTPs put com
can result in a misallocation of resources and even drive otherwise viable and competitive
players out of busines§.In such situations, a welhrgeted regulation of certain trading
practices aiming at ensuring fairness between actors in the food supply chain can help to resolve
specific issued?

For illustration, being faced with a retroactive lateral reduction of the contracted quantity for
perishable goods means income foregone for an operator who may not easily find alternatives.
Being paid for perishable products only months after they are delivered and sold by the

31 A recent change to the common market organisation in the Omnibus context introduces a right of producers and
producer organisations to ask for a written contract from their first purchBegulation(EU) 2017/2393 of the

European Parliament and of the Council of 13 December 2017, amendment 15 to Regulation (EU) No 1308/2013)

32 European Commission, Competition in the food supphin,Staff Working Document28 October 2009, p. 28

r e f e strongér buyefis, who are often perceived as gatekeeper to consumerarketSe e al sdge EY, Cam
econometrics Itd, Arcadia international (2014), The economic impact of modern retail on choice and innovation in

the EU food sectostudyfor the European @nmission, p. 45.

33 Joint Research Centegport Unfair trading practices in the food supply chain, 2017, Menard, p. 75.

34 SeeAnnex H European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, January 2018, p. 1.
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http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2017.350.01.0015.01.ENG&toc=OJ:L:2017:350:TOC
http://ec.europa.eu/economy_finance/publications/pages/publication16065_en.pdf
http://ec.europa.eu/competition/sectors/agriculture/retail_study_report_en.pdf
https://publications.europa.eu/en/publication-detail/-/publication/924dbb04-db00-11e7-a506-01aa75ed71a1/language-en

purchaser in a store coitgtes extra financial cost for the supplier. Obliging suppliers to take
back products not sold by the purchaser may constitute an undue transfer of risk to a supplier that
has repercussions on his security of planning and investment. Being asked toutmoritri
generic instore promotional activities of distributors without drawing a commensurate benefit
unduly reduces a supplierds margin.

According toheme &HE&ELDcomcerns with o6fairnesso
power of downstream foggrocessors and retailers, has a potentially negative impact on the

farm sectod > Fairness considerations also inform the reactions to surveys undertaken in
relation to the occurrence and impact of UTPs on the functioning of the food supply°chain.

2.3 Occurrence of unfair trading practices in the food supply chain

There is a widespread consensus that UTPs occur throughout the food supply®ciieir
frequency distinguishes the food supply chain from other supply chains in terms of the
magnitude of the pblem?® Three European Commission communications since 2009 have
focused on the food supply chain including unfair trading practicpecific UTP rules in 20
Member Stateé'd bear witness to the significant concern about UTPs at the national level. Of the
20 Member States which have UTP rules, 12 Member States have adopted legislative
instruments specifically applicable to the food supply chain. 8 Member States have adopted
legislation applicable horizontally; some of these include specific provisionfidofobd and
groceries tradé'

35Idem p. 36.

36 See for instance OECD, 15 May 20&ampetition issues in the food chain induspy. 2930. See Joint

Research Centeeport Unf air trading practices i n Indéed, alfobted suppl y
above presume that UTPs matter because they distort o6e
efficiency of marketarag e ment s and the resulting allocation of res
emphasi sed by Fagkowski, o6unfaird is also about percep
37 Supply Chain InitiativePrinciples of Good Practic29 November 2011, p. 2. Joint Research Cenfeort

Unfair trading practices in the food supply chain, 2017, Falkowski, p. 24. SeRegdsdafrom the European

Commesion to the European Parliament and the Council on unfair busitressiness trading practices in the food

supply chain, 29 January 2016, p. 9. See also European Commission, DG GR@kvaryof responses to the

European Commission Green Paper, 2013, p. 10. Areté for European CommagsignMonitoring of the

implementation of princiles of good practice in vertical relationships in the food supply chain, January 2016, p. 20:

fiThe analysis of evidence from both desk research and the survey results allowed the study team to conclude that

UTPs seem to occur across all Member States aatl atages of the food supply chain.

38 Sexton points out that if UTPs yield a competitive advantage, rivals may be tempted to follow suit to remain
competitive. Joint Research Centeport Unfair trading practices in the food supply chain, 2017, Sexton, p. 15.

39 European Commissioommunicatioron a better functioning food supply chain, 28 October 2009. European
Commission Communicatioffackling unfair trading practises in the busingsbusines$ood supply chainl5

July 2014, 1 5WhilelJITBs cad,nlpdnciplepbe présent imany sector, stakeholder feedback to the

Green Paper suggests that they are particularly problematic in the food supplyodRapartfrom the European

Commission to the European Parliament and the Council on unfair bukirmssiness trading practices in the food

supply chain, 29 January 2016.

0 See footnotd L.

! SeeAnnex F Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Businegs-Business Retail Supply Chain, Felmpa018, p. 11; among the mentioned 20 Member

States, 12 have adopted legislative instruments specifically applicable to the food supply chain, whereas 8 Member
States have adopted legislation applicable to all sectors, although sometimes includingmpedsfons on

practices in food and groceries trade (e.g. in France, Latvia and Portugal; in Latvia and in Portugal a specific list of
prohibited UTPs has been provided for the food sector).
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The open public consultation of 2017 confirms the perception that UTPs are an issue in the food
supply chain: 90% of respondents agreed or partially agreed that such practices existed.
Confirmation rates ranged between 80% foade organisations to 98% for civil society
respondents, 93% for organisations in the farming sector and 86% for organisations in-the agri
food sectof? A 2016 study also concluded that UTPs occurred across all Member States and at
all stages of the foodsupply chain and that they were perceived as serious by most

stakeholder8Whi | e there may be questions about s ome
UTP definition, the outcome confirms the reac
of 2013*

94% of farmers and 95% of agood cooperatives report having been exposed to at least one
UTP according to a survey by Dedicated Research in Y0A8other survey conducted by
Dedicated Research in 2011 had a similar result (96% of respondents {otarerta of food
products} reported to have been subject to at least one 19T} exception as regards the
guestion about the occurrence of UTPs is retail sector organisations: in the open public
consultation, only 12% of them agreed or partially agreetdWTPs existed in the food chain.

UTPs manifest themselves not only in the guise of unfair contractual terms such as for example
specific contract clauses but also occur "behaviourally" after contracts have been est&ished.
survey of milk producersarried out in four Member States in 2016 (Germany, France, Spain,
Poland) indicated they are likely to occur before, during and after the contractual phase
(respectively 25%, 87% and 4% of the ca&es).

2.4 Under-protection against UTPs in Member States

The héerogeneity in the treatment of UTPs in Member States is signifitantertain Member
States, there is no or only very little specific protection against UTPs meaning that operators

28%-frar el yo. 5% fino opiniono: 5%. Furt heénmexet ails of t
3 Areté for European Commissiareport Monitoring of the implementation of principleEgood practice in
vertical relationships i n t hDfferences dmosgMprpberystatestdaeaxist (in J a n u a

particular, the survey showed a higher perceived exposure to UTPs in New Member States than in former EU15
countries), btithe problem is present in each Member State, and is perceived as serious by most stakeholders.
44 About 76% of the respondents asserted that UTPs existed and were of concern for operators in the food chain.
182 organisations/public bodies/individualsliegh to the consultation whereof 40% had no direct link tddbd

supply chain (public bodies included).

Dedicated Research for CORZogeca (European association of farmers and agricultural cooperatives), Impact of
unfair trading practices in the Eypean agrfood sector, June 2013, slide 25. The survey draws on a sample of 434
respondents (214 farmers, 165 &god cooperatives, 55 processors). See also Europe Econéssticsated costs
of Unfair Trading Practices in the EU Food Supply Chilay 2014.

46 Survey on behalf of CIAA (Confederation of the Food and Drink Industry) and AIM (European Brands
Association).
" Further details of the consultation process cafobed inAnnex 2

48 European Commission, DG GRO®ummaryof responses to the European Commission Green Paper, 2013, p.

10.

*9 Joint Research Cemtdrom study in preparation.

50 Reportof theJoint Research Center, Unfair trading practices in the food supply chain,2@ibnen and

Vandevelde, pp. 4384. European Commission, Retail market monitoring repbotwvards more efficient and fairer

retail services in the i nt @lthoughlcertaimmatiomltlawéanunfa 020, 5 Jul
contractual terms beveen enterprises exist, they vary widely between Member States, which can lead to barriers
fragmenting the internal market, distorting competition or increasing the risk of circumvention.
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cannot rely on UTP rules to seek redress.

No UTP legislation: Estonia,Luxembourg, Malta, Netherlands
Limited scope legislation  Belgium, Denmark, Finland, Sweden
(mainly consumetype

UTP approach):
Specific  legislation or Austria, Bulgaria, Croatia, Cyprus, Czech Republic, France, Gern
UTP: Greece, Hungary, Irelandfaly, Latvia, Lithuania, Poland, Portuge
Romania, Slovakia, Slovenia, Spain, United Kingdom
Table 1: Member States by UTP legislatibn

The fact that a Member State has opted to not introduce legislation does not mean that
stakeholders consider the ptemm as norexisting®® The link between perceptions by operators

to what extent UTPs occur and the efforts made by the Member States to tackle them by
legislative measures is relatively weak.

Member States have different rules as regards UTP enforcéfr@eneral (contract) law may
prohibit certain practices and victims have the option to seek redress before a court of civil law.
But general contract law, to the extent it covers the practice at issue, may de facto be difficult to
enforce: a weaker party 'ocommercial transaction is often unwilling to lodge a complaint for
fear of compromising an existing commerci al
the case, but>™l ose the businesso).

Fear of retaliatio’ is an important driver for lack oéffective enforcement and the limited
amount of UTP cases coming to the fore; enforcement modalities which take this fear factor into
account can improve protectichFear of retaliation is consistently being pointed out as a

®1 SeeAnnex F, Cafaggi and lamiceli, Overview on Specific regaasi on Unfair Trading Practices in Member

State in the Businegs-Business Retail Supply Chain, February 2018, p. 11.

%279% of respondents in the open public consultation from Member States without legislation or only voluntary
measures regulating UTPsdlBium, Estonia, Denmark, Luxemburg, Malta, Netherlands and Sweden) agreed that
UTPs in the food chain occurs "regularly” or "very regularly”. According to the open public consultat¥érgf70

the respondents in the Netherlands, Denmark and Swedenthttted Ps in the food chain occur "regularly” or

"very regularly"; 63% expressed the view that they were in favour of action taken to tackle UTPs. See also a survey
on UTPs in the Netherlands in 2014. Study by Dutch Akkerbouw 2014 (139 replies), radeénmreddertakings”

replies to the targeted consultation. 72% of the members had experienced UTPs during the last 10 years. Producers
of potatoes and vegetables were more exposed to UTPs than producers of arable crops. 91% of the respondents
would prefer ® have a public authority established to facilitate the tackling of UTPs.

®3 SeeAnnex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Businegs-Business Retail Supply Chain, February 20180petXeq

>4 Idem p. 23. See alsAnnex B Reportfrom the European Commission to the European Parliament and the

Council on unfair busineg®-business trading practices in the food supply chain, 29 January 2016, p. 9. European
Commission, 201&€ommission Staff Working DocumenEvaluation of Late Payemt Directive/REFIT

Evaluation Staff Working Documentp. 26.

» Reportfrom the European Commission teetEuropean Parliament and the Council on unfair bustness

business trading practices in the food supply chain, 29 January 2016, p. 6. See European Commission, 2016 report
on Late Payment Directiv&taff Working Documentp. 26. See also, for example, SEO economisch onderzoek,
Oneerlijke handelspraktijkengportfor the Dutch ministry of economy, 2013, p. 19.

°6 Seefor instance German Bundeskartella®¢ktoruntersuchun@@ector inquiry), Nachfragemacht im
Lebensmitteleinzelhandel, September 2014, pMahy complaints to the authority are made requesting
confidentiality.
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significant concern in congakions that were carried out among stakehotdersd also informs
the design of cert a’The fédefactoreand itSimportaace i relat®rgtd me s .
specific forms of enforcement regimes are discussed in greater détaiténx B>°

Underprotection is therefore also be related to the quality of enforcement modalities. Some
Member States entrust competition authorities with ensuring respect of unfair trading rules
(Germany), or provide redress possibilities through administrative®adner than competition
authorities, for instance by having recourse to ombudgymnsystems (UK) or dedicated UTP
authorities (France). A 2018 study shows that
authorities other than ordinary courts haevers to enforce rules addressing selected U¥Ps.

In 17 Member States, administrative authorities can conduet initiative investigations
concerning UTPs. In 14 Member States, administrative authorities can receive confidential
complaints. But in lesshan half of EU Member States (13) do administrative authorities have

the power to do botft.

2.5 Harm caused by unfair trading practices

2.5.1.1 Operators

Farmers, processors, traders, wholesalers, retailers and consumers are all actors in the food
supply chainSmaller operators in the food supply chain are particularly prone to be the victims

of UTPs due to their, in general, weak bargaining power in comparison to the significant
bargaining power wielded by large operators at other levels of the chain. UTIBssalikely to

occur when the parties to a transaction have symmetric bargaining $idwehe 2017 open

public consultation, respondents identified farmers as being most exposed to negative effects
from UTPs in the food supply chain although such effeatsoccur at all levels of the ch&h.

Having said this, there is little empirical data going beyond a few case studies which makes it
difficult to establish the overall harm caused by UTPs. Theafled fear factor (se&nnex B),

> Reportof theJoint Research Center, Unfair traglipractices in the food supply chain, 2017, Swinnen and
Vandevelde, p. 50.
%8 See for example UK, Statutorgviewof the Groceées Code Adjudicator: 2013016, July 2017, paragraph 61.

*'n the Commissionds consultation it was also found ¢th
evidence, concerns about freedom of information requests or possible data leaksexbassiynificant

impediment to receiving contributions.

%0 SeeAnnex F Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member

State in the Businegs-Business Retail Supply Chain, February 2018, pg222Trable No. 7Enforcement,

authorities and relative power.

®lsee suggestions 9 and 10 in Commisgiommunication Tackling unfair trading practises in the busin&ss

business foodupply chain, July 2014, p. 12, suggestions 9 and 10.

62 Gorton, M. et al., (2017) Methodological framework: review of approaches applied in literature to analyse the
occurrence and impact of UTPs. Pr esenhteatfiooond astu ptphl ey wohre
17 July 2017. However, their occurrence is not excluded even where asymmetry is abfayppgeéthe Joint

Research Center, Unfair trading practices in the food supply chain, 2017, Falkowski, p. 24.

®3 SeeAnnex 2 94% of respondents to this question agreed or partially agreed that appreciable negative effects

occur for farmers. 83% agreed that suebjative effects occurred for processors. UTPs are less frequent for retailers

(38%). See also Areté for European Commisgieport Monitoring of the implementation of principles of good

practie in vertical relationships in the food supply chain, January 2016, p. 20. The data collection strategy included

a survey which targeted operators at all stages of the food supply chain in all 28 Member States, as well as other
stakeholders (mainly assotiens/NGOs). A total of 1,124 completed and valid responses were collected.
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plays a significant rle in this absence of empirical evidence at EU level, as does the lack of a
precise definition of UTPs.

Agricultural producers, including their associations, can be direct victims of UTPs. But UTPs
affect producers even if they are not directly exposetidm, by virtue of the pressure to pass

on UTRinduced costs until the weakest party is reaéhdthis is congruous with a view of the

food supply chain as a continuum of vertically intelated market®> The negative effect of a

UTP which occurs downsam, for instance between a processor and a retailer, often cascades
backward in the chain to ultimately reach farnférs.

A series of surveys undertaken during the last few years shows that UTPs occurring in the food
supply chain are seen as detrimentabldgrge majority of operators, in particular smaller ones.
They perceive UTPs to endanger their profitability and ability to compete fairly and to affect
their capacity to inve&f. They decrease the part of the added value generated that these
operators wuld otherwise be able to appropriate. Qualitative research demonstrates suggests for
instance that ex post unilateral changes to supply cause farmers and their organisatihs harm.

Literaturé® also identifies negative welfare impacts, competition issimgestment and
productivity effects, network effects and market failure. Concerning welfare effects, UTPs
decrease the part of the added value generated that these operators would otherwise be able to
appropriate with possible lower returns to supplied@nfinancial gains not necessarily passed

on to the final consumer. Farmers, often already experiencing downward pressure on their

% see OECD, 15 May 201&ompetition issues in the food chain indusp. 13 and 36. A European Commission
reportof 29 January 2016 recommends that Member States cover the whole chain for that reason (p. 5).

% See alsdreportof theJoint Research Center, Unfair trading practices in the food supply chain, 2017, Falkowski,

p. 27 and Menard, p. 68ee Agricultural Markets Task Foneport independent expert group, November 2016,

paragraphs 12%27. See also OECD, 15 May 20&hmpetition issues in the food chain industry p . Firs3, the i

food supply chain is a complex series of itdated markets where competition at different stages of the supply

chain matters for thew@rall functioning of the food sector. Concerns over competition may relate not just to selling

power but also to buyer power, relating to the vertical relations between any of the stages of the food supply chain
(retailer-processor or retailer/processdarmer). Furthermore, how retailers compete may also have an effect on

the overall functioning of the food supply chain.

66 Reportof theJoint Research Center, Unfair trading practices in the food supply chain, 2017, p. RAn&eé&

Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member State in the
Businesgo-Business Retail Supply @m, February 2018, p. &erman Bundeskartellangektoruntersuchung

(sector inquiry), Nachfragemacht im Lebensmitteleinzelhandel, Septemi2e0 14 di scusses the O6wat
25).See also for example farmersdé reactions to changes i
Le secteur agricole s'invite dans le dossier Ahold Delhhtigs://www.lecho.be/actualite/archivetsecteur
agricoles-invite-dansle-dossierAhold-Delhaize/98091681l5 September 2016.

®” See Dedicated Research for CIAA and Al¥hfair commercial practices in Europgesemation, March 2011:
70% of the respondents consider UTPs to have a negative effect on their profitability (slide 15).

®8 1 the case of fresh fruit and vegetables for example, it is not uncommon that following an order given, a producer
organisation prepasea batch (with the required grading, packaging and labelling) for which the quantities are

revised downwards by the buyer (a retailer or its buying subsidiary) after the batch has left the packing station (e.g.
to take into account short term fluctuatioidemand at retail stage, in a justtime logistic approach). This means

that the supplier (i) has to find an alternative outlet (usually at lower price, e.g. on a wholesale market) (ii) has to
usually regrade and repack the goods not at its own premigdying extra costs and (iii) lose freshness of the

product. In such cases, risks (short term fluctuation of demand) and related costs are entirely passed to the supplier
(in many cases a farmer or a producer organisation) and directly result in @re idecrease.

69 Reportof theJoint Research Center, Unfair trading practices in the food supply chain, 2017, see pnesg#ntatio
Gorton, Lemke and Al farsi o6éMethodol ogical framework: r
occurrence and impacts of UTPsd (slide 8).
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incomes and a historically diminishing share of the added value accruing to them in the food
supply chaif®, can ill affordbeing the subject of UTPs. UTPs are liable to have significant
consequences in times of decreasing income support, increased price volatility atetrfong
trends of low commodity prices.

In the 2017 open public consultation, 94% of respondents agreearta@lly agreed that such
appreciably negative effects occurred in relation to farmers. 83% agreed they occur in relation to
processors, 38% in relation to retail organisations, 35% in relation to retailers, 39% in relation to
traders and 60% in relatida consumers. According to a 2013 survey of farmers and agricultural
cooperatives, the estimated damage from UTPs amounted to EUR 10.9 billion perTyear.

cost effect on manufacturers of food products was estimated to amount to 0.5% of the turnover
of the manufacturers participating in a survey in Z81hich would be equivalent to EUR 4.4

billion if extrapolated to the overall food industry turnover in that year. A specific consultation

of undertakings in the food chain carried out in 28&howed thaB0% of the respondents
considering themselves suppliers (farmers and processors mainly) stated that the commercial
significance of UTPs represent more than 0.5% of the annual turnover. The weighted average of
the modest number of suppliers who acceptecatos we r despite the ffese
consultation, can indicatively be estimated at 1.5 to 1.8% of their tufiorarghly in the same

order of magnitude of previous surveys. While these numbers are based on perceptions, they are
indicative of the mgnitude of the problem.

The divergence of Me mber Statesd6 regulatory
dissimilar conditions of competition for operators. Under the current piecemeal approach, the
extent of protection from UTPs that operators arantgd depends on the Member Sfate.
Divergence of rules is liable to lead to differences in the conditions of competition and the
business conduct of operators, for example large manufacturers or retailers, which may be
detrimental to operators subject the rules of countries with low UTP protectihFor
illustration, in the context of one practice discussed later (payment delays), the preamble of the
Late Payment DirectiVé states that distortions of competition would ensue if substantially

0 Reporton competition law enforcement and market monitoring activities by European competition authorities in
the food sector, May 2012, paragraph 38. Seefaisex C

" Dedicated Research for CORZogeca, Impact of unfair trading practices in the Europeasf@ggisector, June
2013, slide 25.

2 Dedicated Research for CIAA and AIM, Unfair commercial practices in EupppsentationMarch 2011, slide

12.

& Further details iAnnex 2
4 SeeAnnex 2

» European Commissiameport Retail market monitoring report, Towards more efficient and fairer retail services

in the internal market for 2020, 5 July 2010, p. 7. l8sh Department of Jobs, Enterprise & Innovati@egulatory

Impact Analysis2016, Consumer Protection Act 2007, in relation to wateeffedts occurring across the border

with UK: "Finally, such regulation might also make the sourcing of goods from outside of the State more cost

effective for retailers/wholesalers, thereby impacting on {habed suppliers with knoan effects for their

viability, competitiveness and employment creation potehtal9.

® See Irish Department of Jobs, Enterprise & Innovaft@gulatory inpact Analysis2016, Consumer Protection

Act 2007, p. 6. SeReportof theJoint Research Center, Unfair trading practioethe food supply chain, 2017,

Sexton, p. 14 and Swinnen and Vandevelde, p. 41. See also AIM (European Brands Association), 21 August 2017,

p. 5 r e g some Mambeg Statek dotnot fiave effective tools to tackle UBPsyeSee al so f or exal
Asscci ati on Fran-aise d6Etude de | a Concurrence (AFEC),

7 Directive 2011/7/Elbn combating late payment in corarcial transactions.
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different wles applied to domestic and traherder operations . Late paymentso
negative i mpact on operatorsdé6 bottom |ine is
reduction in payment terms due to the Late Payment Directive had, in a numbenwiespu
generated significant cash transfé&$he problem perception concerning the divergence of rules

in Member States is however of a lesser order of magnitude than that relating to not being
afforded effective protection against UTPs in Member Staes. yet, competition between
suppliers is an important characteristic of the EU food supply ¢hain.

Last but not least, the absence of common rules also entails uncertainty for operators who engage
in trade in the E\Y° The uncertainty concerning the idiication of applicable UTP rules is

likely to increase the risk and costs linked to possible dsosser disputes, which is a problem

in particular for SMEs with limited resourc€sWhile UTPs may involve mainly domestic
suppliers and buyers they alsocor in transnational supply chaiffsThe results of the open

public consultation in 2017 show that 84% of respondents who believed EU action on UTPs
should be taken thought it would have positive or very positive effects in allowing smoother
commercial transactions between operators in r@iffeMember States. 24% of the respondents
stated that they wereoften or in a significant number of cases a situation where UTPs
occurred in connection with cres®erder trade, and 19% that this had a negative effect on their
ability to seek redre<8.In a 2011 survey among operators in the-gmpil market, 46% of the
respondents found that UTPs have a negative effect on access to new markets or cross border
activities. More specifically, 40% said that UTPs had negative effects on their Etbordss

trade and 38% said that the risk of UTPs discouraged them from taking up activities outside their
Member State of origif*

2.5.1.2 Consumers

The lack of rules governing UTPs and poor application of these rules have also been identified as
being liable toundeni ne operatorsdé ability to invest an
products and services offer@d.UTPs can therefore eventually have negative effects on

BEuroCommer ce, 17 November 2017, paragraphwBcin These t
Eur o Comme r c eldgely bemefitted ldnga suppliers in the food supply chain, rather than 'SMEs

Economic literature atssuggests that the practice of late or delayed payments has a negative impact. See Joint

Research Centeeport Unfair trading practices in the food supply chain, 2017, Falkowksi, p. 25.

9 SeeAnnex G p. 14 et seq. discussing infed) trade.

80 see for example Eucofel, European Fruit and Vegetables Trade Association, reply to open public consultation,
November 2017, p. Renda- Cafaggi,Studyon the legal framework covering busingssusiness unfair trading

practices in the retail supply chain, final report, 26 Febr@afy, pp. 9 and 17.

81 European Commission Communicatidiackling unfair trading practises in the busingsbusiness food supply

chain 15 July 2014, p. 5. Vaqué, L., G&nfair Practices in the Food Supply Chain: A Cause for Concern in the
European Unionds I nternal Mar ket which Requires an Eff
Law Review, 9(5), pp. 29302.

82 Areté for European Commissiareport Monitoring of the implementation of principles of good practice in

vertical relationships in the food supply chain, January 2016, p. 92.

83 SeeAnnex 2.

84 Dedicated Research for COR2Zogeca (European association of farmers and agricultural cooperatives), Impact of
unfair trading practices in the European dgad sector, June 2013, slide 25.

8 European Commissiameport Retail market monitoring report, Towards more efficient and fairer retail services

in the internal market for 2020, 5 July 2010, p. 10. See also European Comn@ssionunicatioron a better
functioning food supply chain, 28 October 2009, p. 5.
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consumers in terms of product quality and ch8ddowever, evidence concerning the overall
net impact of UTPs on consumers and innovation is inconclusive.

The relation between UTPs and innovation is -feld. They can render innovation more
difficult for small operators as they make them more vulnerable to any disruption of their
contracts. Foexample, suppliers covering costs for additional services like upfront payments
may end up increasing prices for consunié@®n the other hand, it is argued that upfront
payments can, if not disproportionate, compensate retailers for the risks takeniby spaice
available to new products and may act as a signalling mechanism for con¥umers.

Several studies and surveys indicate possible consequences of UTPs in terms of lower
investment capacity in new technologies and uncertainty regarding 3tdstsa sirvey
performed among more than 400 professionals in thefa@apli sector, 64% of the respondents
stated that UTPs created uncertainty regarding costs, 59% that they were leading to a reduction
of investments for modernisation of production facilities &6 that UTPs had a negative
impact on investment in new technologi®sn a 2011 survey, some of the afgod suppliers
provided an estimate of the effects that UTPs had on investment in new technologies (on average
an annual reduction of 3.4%) and enyptent (on average an annual reduction of 1.8%).
Payment delays are reported to have had a negative impact on investments undertaken at the
farm level, particularly in the context of countries in transiffoome national competition
authorities have alstalerted against the risks of certain commercial practices that even if in the
short term may not entail an immediate ardimpetitive effect, may however in the long term
undermine the competitive process of the food supply chain or entail negativis efiec
consumer welfare by decreasing investment and innovation or reducing consumet €hoice.

According to Consumers International, inordinate buying powestérs abusive buying
practiceS which in turn may ultimately have negative effects not only toe affected

8 Bukeviciute L. et al., (2009), The functioning of the food supply chain and its effect on food prices in the
European Urnin, European Econom@ccasional Papet7, p. 20See also German Bundeskartellamt,
Sektoruntersuchun@ector inquiry), Nachfragemacht im Lebensmitteleinzelhandel, September 2014, p. 15.

87 Reportof theJoint Research Center, Unfair trading practices in the food supply chain, 2017, Falkowski, p. 30.

88 Idem pp. 3:32. In the presentation of Russo in Beportof theJoint Research Center, reverse margin practices

are understood to cover practices implying a transfer paid by the supplier to the buyer in exchange of supposed
servicesThis comprises listing fees, slotting allowances, negotiation fees etc.

8 Renda Cafaggi,Studyon the legal framework covering busingéssusiness nfair trading practices in the retail
supply chain, final report, 26 February 20A4116. See also the open public consultation in 2017: 62% of

individuals and 58% of companies agreed or partially agreed that UTPs in the food supply chain have appreciabl
negative effects on consumers. For companies this ranged from 29% for retail to 90% for civil society organisations
(48% for agriculture; 71% for agfood sector).

% Dedicated Research for COR2Zogeca (European association of farmers and agricultuspkecatives), Impact of

unfair trading practices in the European dgadd sector, June 2013.

o1 See Dedicated Research for CIAA and AIM, Unfair commercial practices in EprgsentationMarch 2011.

% Dries L., The economic impact of unfair trading practices on upstream supplier. Presentatiomogkshop

AUnfair trading practices in the food supply chaino (J
9 Reporton competition law enforcement and market monitoring activities by Eurnaqmapetition authorities in

the food sector, May 2012, p. 1Reportof theJoint Research Center, Unfair trading pradticethe food supply

chain, 2017, Swinnen and Vandevelde, p. 55. See also UK Competition Commission, The supply of groceries in the

UK market investigation, 2008nal report p. 12 and paragraph 38. Similar the German BundeskarteSacttr

inguiry concerning food retail in Germar3014, pp. 15, 225.

19


http://ec.europa.eu/economy_finance/publications/pages/publication_summary15232_en.htm
http://www.bundeskartellamt.de/SharedDocs/Meldung/DE/Pressemitteilungen/2014/24_09_2014_SU_LEH.html
https://publications.europa.eu/en/publication-detail/-/publication/924dbb04-db00-11e7-a506-01aa75ed71a1/language-en
https://publications.europa.eu/en/publication-detail/-/publication/924dbb04-db00-11e7-a506-01aa75ed71a1/language-en
http://ec.europa.eu/internal_market/retail/docs/140711-study-utp-legal-framework_en.pdf
http://ec.europa.eu/internal_market/consultations/2013/unfair-trading-practices/docs/contributions/registered-org/federacion-espanola-de-industrias-de-alimentacion-y-bebidas-fiab-2-annex_es.pdf
http://ec.europa.eu/competition/ecn/food_report_en.pdf
https://publications.europa.eu/en/publication-detail/-/publication/924dbb04-db00-11e7-a506-01aa75ed71a1/language-en
http://webarchive.nationalarchives.gov.uk/20140402194746/http:/www.competition-commission.org.uk/our-work/directory-of-all-inquiries/groceries-market-investigation-and-remittal/final-report-and-appendices-glossary-inquiry
http://www.bundeskartellamt.de/Sektoruntersuchung_LEH.pdf%3F__blob%3DpublicationFile%26v%3D7
http://www.bundeskartellamt.de/Sektoruntersuchung_LEH.pdf%3F__blob%3DpublicationFile%26v%3D7

businesses but also for consuntérs.

Both in the case of payments without consideration and retroactive contract changes, there is
evidence that the higher the oligopolistic ¢
substitutability of he products at stake (commaodities), the stronger the likely negative effect on
consumer welfare, on the variety of products and the rate of innovation.

The studies quoted above identify possible effects on individual suppliers. There are no studies
identifying and quantifying effects on a whole sector or a whole market. It is not obvious that a
given sector may be affected negatively overall because some operators in that sector are
negatively affected by the practices of some larger operators. The evialeogt the effects of
concentration of suppliers and retailers is mixed. A 2014 study indicated that increased
concentration of suppliers had a negative effect on innovation while a strong bargaining position
of retailers (no reference to UTPs) appearsawee a positive overall impact on innovation in the
chain® ECB studies show that higher concentration of retailers (including through buying
alliances) at national level and the related increase in bargaining power can be beneficial for
consumers as lowerices would be passed on (the study was not concerned with S TPE}s

may even offer shoterm benefits to consumers where they lead to lower producer prices being
passed on to consumers, thereby increasing consumer welfare. However the longepaets) i

in terms of market concentration and reduced choice, and their potential negative impacts on
consumers, are not know8Some theoretical studies examine under which circumstances lower
purchase prices induced by UTPs are likely to be passed ondorgers.

2.6 What are the problem drivers?
2.6.1 Imbalance of bargaining power

A significant enabling factor for the occurrence of UTPs is that the food supply chain is
characterised by considerable differences of bargaining power of its operators (although the
existence of significant bargaining power does not in itself indicate the abuse of this power,

%4 Consumers Internationalhe relationship between supermarkets and suppliers: What are the implications for
consumers?July 2012, summary, pp. 2, 4. See also three contributions to a European Commission targeted
guestionnaire to consumassociations in 2017: they concur that EU UTP rules would improve investment

conditions of operators.

% Reportof theJoint Research Center, Unfair trading practices in the food supply chain, 2017, see presentation of
Russo, Sorrentino and Menapace, The impacts of UTP on consumers: review of empirical studies, slide 25. See also
Reportof theJoint Research Center, Unfair trading practices in the food supply chain, 2017, p. 31. The relevance of
the downstream competition is also stressed in tttersimquiry of the German Bundeskartellamt,
Sektoruntersuchun@ector inquiry), Nachfragemacht im Lebensmitteleinzelhandel, Septembem2@564

% Studyfor DG COMP, The economic impact of choice and innovation in the EU food sector, September 2014, pp.
37 and 222.

o7 European Central BanRetail market structure and consumer prices in the Eurg Rex@ember 2014. See also

European Central BankVithin- and crosscountry price dispersion in the Euro Ardovember 201400ur results

point to an overall positive and statistically significant relationship between retail market concentration at parent
company | evel and prices f o herefoteeve retoevd tleedvalktablished e of coun
relation between competition and price levels: a more competitive market structure implies lower prices and

enhances consumer welfare. Moreover, a higher degree of concentration at the buying group leveb&ends to

associated with lower prices. Thus, our estimates suggest a weifaamcing role for buying groups, which could

be explained in a countervailingower framework, as a balancing mechanism between retailers' and producers'

bargaining power, particularlyn markets where the ex ante contractual strength is widely asymmetric to the benefit

of the latterd
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rather it is wundertaki R®gkisin am,tcanadad to the uhfaic t t
exercise of bargaining power to the detriment of weaker operdtbesmers, small processors,

small traders or small retailers often have little bargaining power and few alternative options for
selling (or buying), while certain of their business partners, such as large food processors and
increasingly concentrated re&i$ are in a position of using considerable power to shape a
commercial relationshiff® An indication and result of existing imbalances are, for example,
farm-retail spreads over time (ségénex Q and the stickiness of upward moving retail prices
when prodicer prices fall (price transmissiotf}.

While agricultural production is generally highly fragmented and largely comprised of small
units in physical term8? there are high concentration levels in both the food processing and
food distribution sectors. Téiconcentration has generally been increasing over the last few
decades through consolidation in the food processing and retailing companies through natural
growth and mergers, particularly in the case of retailers in the 189Bsving said this, the

food processing sector is also characterised by a significant share of ‘$MHBse food
distribution tier is highly concentrated with the retail sector standing out. Food products are
mostly distributed through supermarkets, hypermarkets and discounters, aduchnt on
average for 71% of total packaged food sales in the EU Member $tate2016, based on
Euromonitor data (not covering dine and other nowstore sale$®, the CR5 (concentration

ratio of the five largest firms) in the grocery retail sector is above 60% in half of Member States
(above 80% in Sweden and Finland) and below 40% only in Italy, Bulgaria and Greece. The
food retailing sector is also characteddsy the existence of numerous SMEs (over 99% of the
enterprises representing 54% of the tawer and 56% of total employment). More detailed data
and trends concerning the food supply chain and the balance between its operators can be found
in Annex C

2.6.2 Divergence of UTP rules at the national level

UTPs have been subject to a variety of heterogeneous legislative measures in Member States

B see voluntary Supply Chain Initiative, objective of the rastitikeholder dialogue as mentioned in the
introduction ofPrinciples of Good Practige ind @& solution to the asymmetry and possible misuses of bargaining
power by actors operating in the food chiain S e eropadn €ammission, January 2016, p. 4.

h

°A |l arge retailerds reply to open public consultation,

r e f e r sunbalanced baegairiing power at different levels of the chain, which created the feriitmerant for
unfair trading practice®@ Al M ( Eur opean Br ands As Reporiomcompetitionlaw August
enforcement and market monitoring activities by European etitigm authorities in the food sector, May 2012,
paragraph 73.

10050 OECD, 15 May 201€ompetition issues in the food chain induspry13:fiConcerns witttcompetition in

the food chain most obviously arise with respect to the levels of market concentration at food processing and
retailing stages, resulting from a consolidation trend associated with mergers and acquisitions.

10lgee OECD, 15 May 201€ompetition issues in the food chain induspy1*1 2 The @oncern here is that
market power throughout the food supply chain may have contributed to this widérgrgguld arise from seller
power at either or both the food processing or retailing sectors, and/or via the exercise of buyed power.

192 Eacts and figures on farm structyrsm structures, 2017, p. 4.

193 Swinnen J., (2015 hanging coalitions in value chains and the political economy of agricultural and food

policy, Oxford Review of Economic Policy 31(19p. 90115.

104 commissiorRecommendatio003/361/EC of 6 May 2003 concerning the definition of micro, small and

medium sized enterprises (OJ L 124, 2@303, p. 36).

105 5eeAnnex B Table 1, p. 8.

108 Non-store sales represent 2.8% of the EU retail sales of packaged food products in 2016 (source: Euromonitor).
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over the year®’ Annex Fand Annex G provide an overview of Member States' instruments
addressing UTPs including enfernent aspects and show their heteroger®ltgnforcement
modalities in Member States include, inter alia, judicial redress (in most Member States), actions
by competition authorities under national rules on unilateral conduct (e.g. Spain, Germany),
adminigrative redress (e.g. France), extension of competition rules (e.g. Germany) and
adjudicator systems (e.g. the UK).

UTPs are not tackled equally in all Member States by means of mandatory rules, both as regards
the substance of protection and enforcemémtsome Member States or regions there are
voluntary initiatives which are the only governance tools, in others there is no specific
governance at all. In the absence of a common framework, there is no required minimum level of
protection in Member States

2.6.3 Lack of coordination among enforcement authorities

With no common framework in place, there is also very little coordination among enforcement
authorities. The High Level Forum on the Better Functioning of the Food Supply Chain provides
a political platbrm wherein to discuss ideas but cannot replace a coordination mechanism of
technically competent authorities such as, for example, the European Competition Network does
in the field of competition rules. Such a forum facilitates exchanges of views oeghlatory
approaches but also enable the gathering and comparing of data that allows adopting a
perspective which transcends national boundaries.

The voluntary Supply Chain Initiative does have a centralised governing body and encourages
national platforns’® Although it has promoted cultural change concerning UTPs in the food
supply chain and offers amicable dispute resolution options certain of its shortcomings make that
it cannot effectively replace public enforcement (see sections 3.2 and 3.3).

2.7 How will the problem evolve?

The incentives for operators with significant bargaining power to apply UTPs are not likely to
abate in view of the continued disparity of bargaining power of operators in the chain.
Reductions in concentration levels downstream ofmary production are not expected on
current trends$!® At current trends, the degree of concentration of business downstream of
primary production, in particular in retail, processing and manufacturing, will continue to
increase, subject to competition laanstraints (merger control). However, also in the retail and
processing sectors there are still many SMEs.

By the same token, consolidation of agricultural production into huge corporate farms (which
could restore some symmetry among parties in sugpyns) will remain a very limited option,

107 Reportof theJoint Research Center, Unfair trading practices in the food supply chain, 2017, Swinnen and
Vandevelde, pp. 485. See als®eportfrom the European Commission to the European Parliament and the Council

on unfair busines®-business trading practices in the food supply chain, 29 January 2016.

1085ee alsReportof theJoint Research Center, Unfair trading practices in the food supply chain, 2017, Swinnen

and Vandevelde, p. 45: a table illustrates the different degrees of stringency of Metmlset e s 6 r egul at or vy
frameworks including enforcement.

109 Supply Chain Initiative3rd Annual reportJanuary 2017, pp. 3 and 15.

1100ECD, 15 May 2014Competition issues in the food chain induspyl17. See also ECSIPhe competitive

postion of the European food and drink industRebruary 2016, p. 146.
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due to social, geographical, and economical constrdihBeasons inherent in agriculture and

the food manufacturing basis in the EU make it unlikely that a consolidation process of
agricultural producers will obate the imbalance of bargaining power. In agriculture, scale
economies exist but tend to be more limited than in other economic sectors: costs decrease over a
certain size range, but then they become'ffat.

This is true notwithstanding CAP measures whadim to help farmers organise in producer
organisations so as to strengthen their bargaining powerwss large operators in the food
supply chain. Regulatory exemptions from competition law for farmers” organisations are one
tool provided for in the acmmon market organisation regulatiti.in the fruits and vegetables
sector, EU support is linked to operational programmes of producer organisations and this has
improved the degree of organisation.

Important considerations related to food security andtgaénvironmental sustainability of an
activity with a strong territorial dimension and the maintenance of the rural social fabric tend to
further limit the pace of structural change and increase in size of economic units in agriculture in
the EUM*

MemberSt at es® approaches, which are not subject
continue to diverge. It is unlikely that they willshort of such a framewoik start to converge.

So far, this has not happened. The degree of dissimilarity of cordddforompetition to which

they give rise is therefore likely to continue to exist.

The voluntary Supply Chain Initiative (SCI) is unlikely to develop into a comprehensive
governance framework that would make public governance measures including enforcemen
superfluous. As of today, it exists alongside national mandatory measures of Member States.
The SCI constitutes an agreement among associations of operators of the food supply chain to
promote fair business practices in the food supply chain as aftias@mmercial dealings-= It

was devel oped within the framework of the Co
Functioning of the Food Supply Chain (HLES.Since its creation the SCI has played an
important role in Member States in raising awarenesstabTPs and fostering fairness of

111 30int Research Centarport Unfair tradingpractices in the food supply chain, 2017, Menard, p. 84.
112 Duffy M., Economies of Size in Production AgricultudeHunger Environ Nutr. 2009 July; 443, pp. 375392.

135ee Artile 152 CMO concerning the ability of farmers to sell their production at one common price through the
producer organisation. See also Judgment of the European Court of Justice of 13 NovemBd?\2HTase C
671/15 paragraphs 43 et seq.

“President Juncker stated the EUG6S agricultural sector
preserved (State of the Unigpeect?016).
113 The aim of the initiative is to increase faimess in busit@ssisiness commercial relations along the food
supply chain. To this end, all/l mar ket representatives
fasbmer® EU associ at i on s, prijciplésoftgbod prextiian verdcel reationskaps g the food f
supply chairin November 2011 and examples of unfair ones. Within the framework of the principles, in September
2013 a fivoluntary initiativeo on fair trading practice
and enforce the principles. Since itsrlab in 2013, SCI has attracted 1,160 national compamearly 70% of
which are SMES$ to sign up to the Principles of Good Practice and SCI commitments.
181he High Level Forum on the Better Functioning of the Food Supply Glaimprises Member State national
authorities responsible for the food sector at ministerial level and representatives of the private sector. The HLF
monitors the evolution of thBCI. As regards the Supply Chain Initiative, the Belgium code of conduct of 2010 was
a precursor to the Supply Chain Initiative. The so called Agrad Chain consultation started in 2009 in Belgium.
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http://ec.europa.eu/growth/sectors/food/competitiveness/supply-chain-forum/index_en.htm

business condudct! It provides a forum for early and nditigious dispute resolutiof-* Recent

advances such as the designation of an independent chair to act as a recipient for aggregate

confidential complaints®showtheSCI1 6s abi Ity to evol ve.

Having said this, participation in the SCI is voluntary and the SCI does not, therefore, cover all
operators in the food supply chafil.Buying alliances of retailers do not participatéhat is

more, most farmer organisations it participate in the SCI. They did not join the SCI since, in
their view, it did not ensure sufficient confidentiality for complaining parties and did not provide
for independent investigations and sanctiBAsk o r exampl e, MT K, t he

national platforms to the extent they eXi&twith exception of Belgium (Flamas), Germany
and the Netherland$®

Certain limitations of a voluntary code may be all but structdfaihe SCI has no capability of
imposing sanctions, nor are decisions published (deterrent'&ffeGneon-one disputes are not
dealt with in a manner thavould ensure confidentiality of complaif$ if only in the early

117 . o . . . o o
Areté for European Commissiareport Monitoring of the implementation of principles of good practice in
vertical relationships in the food supply chain, January 2016, final report, revised version, p. 226. See also
Agricultural Markets Task Foragport independent expert group, November 2016, paragraph 106.
M8 Eor advantages of salégulatory dispute resolution, see SEO economisch onderzoek, Oneerlijke
handelspraktijkejreportfor the Dutch ministry of economy, 2013, p. 27.
119 .
Information on the procedure can be folnsde
120 Seepress releasand Supply Chain Initiative8rd Annual reprt, January 2017, pp. 17 and 24. See Rlsport
from the European Commission to the European Parliament and the Council on unfair iadinsssess trading
practices in the food supply chain, 29 January 2016, pil110
121 Areté for European Commissiareport Monitoring of the implementation of principles of good practice in

vertical relationshipsinth f ood suppl y c¢ hailntheviéwof these expertsCat &proagh. 100 :

entirely based on the willingness of the stronger party not to abuse of the weaker one is not sufficient, even in

presence of potential image damages for the companytindamfair behavioub The data coll ecti on

comprehensive report included a survey which targeted operators at all stages of the food supply chain in all 28
Member States, as well as other stakeholders (mainly associations/NGOSs). A total ebinpted and valid
responses were collected.

122 European CommissioReportfrom the Commission to the European Parliament and the Council, on unfair
businesgo-business trading practices in the food supply chain, January 2016, p. 8.

123 MmTK left the national Supply Chain Initiative platform in October 2015 stating that the lack of sanctioning

possi biinl ictoinebsi niat i on wi t h t he s owillriskltheiebdsingss by puttingf act or 6

forward a complaint

124 There are no national platforms in Greece, Croatia, Hungary, Austria and Slovakia (under discussion). Spain and
France are special cases.

125 http://www.supplychaininitiative.eu/regionalnatiorglpportinginitiatives

126 5ee sectioB.3 See also EuropeaCommissionCommunicatiorfrom the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the Committee of the Réygions
2014, Itghould Be recdgnised that there are limits to how far aregffilatory initiative can go in providing
for a dispute resolution mechanism.

121 European CommissioiReportfrom the Commission to the European Pankat and the Council, on unfair
businesgo-business trading practices in the food supply chain, January 2016, pp. 7 and 8.

128 Areté for European Commissiareport Monitoring of the implementatn of principles of good practice in
vertical relationships in the food supply chain, January 2016, p. 226.
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http://www.supplychaininitiative.eu/dispute/aggregated-disputes
http://www.supplychaininitiative.eu/news/press-release-supply-chain-initiative-appoints-independent-chair
http://www.supplychaininitiative.eu/node/973
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A32%3AFIN
http://ec.europa.eu/DocsRoom/documents/16468
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http://www.supplychaininitiative.eu/regionalnational-supporting-initiatives
http://ec.europa.eu/internal_market/retail/docs/140715-communication_en.pdf
http://www.google.be/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwjlte2nh-zYAhXDaxQKHdmKCTkQFggpMAA&url=http%3A%2F%2Fec.europa.eu%2FDocsRoom%2Fdocuments%2F15185%2Fattachments%2F1%2Ftranslations%2Fen%2Frenditions%2Fnative&usg=AOvVaw3X_JiCmi0sAZ5Y6l-7bE1T
http://ec.europa.eu/DocsRoom/documents/16468

stages of the procedure, and there is no ability to carry out own initiative investigatiohs.
concerns about effective enforcement account for the continued low level of participfation
farmers (and meat processors) in the S&l voluntary initiative cannot have of itself an
impact on the fragmentation of UTP rules in Member States.

A January 2016 survey on the application of the SCI substantiated the perceived shortcomings
and a majaty of the survey respondents considered that there was a need for a mixed approach
to UTPs:

A SJ]urvey respondents indicated as the most
combination of voluntary initiatives and public enforcement (33% of &otslvers) or a

specific legislation at EU level (32%); on the other side, reliance on voluntary
initiatives alone at national or EU level resulted to be the less preferred approach, with

4% and 9% of preferences, resepteltcerin vehg. 6§0
(voluntary, seHregulatory) approach of the SClbasically subject to the goodwill of

the stronger parties to cooperate with the weaker adnean be enough to effectively

address, by itself, the issue of UTPs in the food supply cHamtaking into account

that the deterrent of potential sanctions applied by the SCI in case of unfair behaviour
appears td*¥be |imited. o

The study concluded that:

fel ements from the reviewed I|iterature, T
indeperent experts, and the clear preference expressed by survey respondents for

Ospecific |l egislation at EU | evegllaforyor f or
initiatives and public enforcement o, |l ead

system, envaging selregulatory schemes enforced by an independent authority with

wide powers (e.g. the possibility to promote investigations ex officio and to consider

also confidential complaints), within a general regulatory framework provided by EU

level specifi guidelines or provisions, would constitute an approach which combines
effectiveness with thH® acceptance of stakeh

In the open public consultation, 75% of respondents were of the opinion that the SCI was
insufficient in and of itself to addre&bIPs.

Digitalisation presents opportunities (6smart
transparency and ease of communication, i.e. farmers can more easily find out what prices others
are paid or exchange experiences among themselves.

Moreover, internet platforms can present additional outlets for fresh and processed food

129 pidem European CommissioReportfrom the Commission to the European Parliament and the Council, on

unfair businesso-business trading practices in the food supply chain, January 2016, p. 9. See also European
Parliamentesolutionon unfair trading practices in the food supply chain, 7 June 2016, point Y.

130566 Joint Research Centeport Unfair trading practices in the food supply chain, 2017, Swinnen and

Vandevel de, p. 5 Olnanycask, amatevemlggislatian th& European Cemmis8ion decides to

introducet wi | | have to take the o6fear factord into account
(Gentile et al., 20169.

13L Areté for European Commissiareport Monitoring of the imptmentation of principles of good practice in

vertical relationships in the food supply chain, January 2016, pp. 92 and 229.

132Idem p. 21.
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products:*® Their transformative impact on the marketing of fresh produce is less evident than it
has been the case in other sectors of the ecofiiiiie longerterm impactof the internet in

terms of fostering short supply chains and direct marketing of food products to consumers is
difficult to predict. The logistics and costs of heatelivery of fresh produce are challengitig.

It remains to be seen whether online platferoan alleviate the lack of bargaining power of
weaker operators in the chain or whether greater imbalances are looming should even greater
concentéaglgion of demand and oligopoly power occur through network effects in the platform
business:

2.8 Prior evaluations

As there is no EU legislative framework to address UTPs yet, it is not possible at this stage to
present an evidendmmsed evaluation on how EU measures perform. However, some Member
States have performed ex ante orpest evaluations with respect the effectiveness and
efficiency of the UTP policies. Information from these evaluations is being referred to in section
6.2.1.

3 Why should the EU act?

3.1 Legal basis for EU action

A key objective of the CAP is to ensure a fair standard of living for theuigral community

(Article 39 TFEU). Pursuit ofthe objective ofensuring a fair standard of living for the
agricultural communityshould be balanced with the other objectives listed in Article 39 TFEU

and, in particular, with the aim to ensure reasanglices for consumers. For example higher

prices for operators in the food supply chain may ultimately raise prices for consuimers.

EUG s constitutional e mp h a s-exssts with the obgectivecoé r we
reasonable consumer prices isqua to the agricultural sector hinting at the comprehensive
responsibility of the CAP for European agriculture.

Article 43 TFEU specifies that the common market organisation shall ensure conditions for trade
within the Union Similar to those existing in mational markét In a national market one would
expect uniform UTP rules. Article 40 TFEU stipulates furthermore that the European common
market organisation ought to exclude discrimination between agricultural producers (or
consumers) within the Union.

The patchwork of UTPs rules or the respective absence of UTP rules in Member States is liable

to impair the objective of ensuring a fair standard of living for the agricultural community. UTPs
jeopardise the profitability of farmers and lead to downwassgure on their market income.
Their governance falls therefore within the C

133 Amazon operateAmazon Freslin a few cities via an online platform.
13%1n June 2016, Amazon bought the grocery chain Whole Food$3Dr13.4 billion
133 The total value of grocery salesU.S. is roughly USD 800 billion per annum. The online share of U.S. grocery

sales is only 2% currently, but expected to double by 2021 from USD 14.2 billion to USD 29.7 billion. The value
of online sales of packaged food products in the EU is ab8%t &1 2017 (~1.5% in 2012) of total sales.

136 Empfehlungder Wettbewerbskommission zum Thema "codeanfduct" fiir Lieferantein
Abnehmerbeziehungen im Lebensmitteleinzelhandel, Osterreich, 3 July 2017, p. 2
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Based on the general rationale for the CAP as laid down in the Treaty, the absence of a common
UTP framework®” is a consequential gap, marking a distinct contrasttterareas with direct
relevance for operators such as competition ttflestate aid rules and marketing standards. In

the said areas, the common market organisation (Regulation (EU) No 1308/2013) lays down
common rules relevant to the competitive condgiof operators in the EU so as to contribute to
economic and social cohesfoh as well as to a level playing field in the single matf&The

protection of a welfunctioning internal market ensuring a level playing field for all producers
acrosstheEli acknowl edged to b¥' a 6key assetd of t

According to Article 38(2) and (3) TFEU the CAP primarily covers the agricultural products

listed in Annex 1 to the TFEU. However, the European Court of Justice has explicitly confirmed

that food products not i st ed i n Annex | TFEU (Annex | pr
product so undem be tdvered Byraets adgpled under Article 43 TFEU if this
contributes to the achievement of one or more of the CAP objectives and agricultural products

are pincipally covered?®

Moreover, an approach which protects agricultural producers and their associations (cooperatives
and producer organisations) also must take into account indirect negative effects they may suffer
through UTPs occurring downstream ir tlood supply chain but being passea terms of their
negative effect through to them, i.e. normally by operators who are not agricultural producers
but whose weak bargaining position in the chain makes them vulnerable to UTPs. SME operators
negativey affected in their bottom line by the exercise of UTPs in the food supply chain are
unlikely to be able to simply absorb such costs. They will pass them on to their trading partners
such as farmers who often are their upstream suppliers and do not yonanadl sufficient
bargaining power to resist such pressimtection against UTPs applying also downstream
would furthermore prevent unintended consequences on farmers due to trade being diverted to
their small investeowned competitors e.g. at the mcessing stage which would not enjoy

137 The Common market organisation rules in this area are, so far, limited to the possibility for Member States to

introduce an obligation of writterontracts between producers and processors concerning agricultural products and
cover the required contents of such contracts (see Article 168 of the common market orgaagattor).

138 30int Research Centerport Unfair trading practices in the food supply chain, 2@l 243. Swinnen and

Vandevelde describe this as taking a further step in the direction of a more complete common market where unfair
competition would be reduced.

139 30int Research Centerport Unfair trading practices in the food supply chain, 2017, Menard, plriieed,
beside their role in guaranteeing or tryiljm@xtany restore
economic policies are also about keeping or restoring socioeconomic cohesion, which may facilitate coordination
and improve performance along the supply chain.

140The European Court of Justice has held that the maintenance of effective tomjsetine of the objectives of

the CAP, together with objectives listed in Article 39 TFEU such as ensuring a fair standard of living for the
agricultural community. Judgment of the European Court of Justice of 13 NovembeAPVE Case G671/15
paragraph 48. The common market organisation may include all measures required to attain the objectives of the
CAP: See for instance European Court of Justice, Judgment of 23 Decembe@848333/14 Scotch Whisky
paragraph 14.

141 Reflection Paper on the Future of EU Finances, 28 June 2017, p. 24. This also applies to the common fisheries
policy.

142 E60d products are agritural products listed in Annex | TFEU and processed agricultural products (PAPS)

which are listed in Regulation (EU) No 510/2014. Agricultural products in the narrow legal sense are the products
listed in Annex | TFEU (Annex | also covers many procesgeidudtural productgle premiere transformation

There are several regulations based on Article 43 TFEU which cover PAPs. For example, the organic Regulation
(EC) No 834/200Tnter alia covers PAPs which have food use (Article 1(2)(b)).

143Judgment of th&uropean Court of Justic€;:343/07 2 July 2009, paragraphs-5Q.
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protection (e.g. less legal risk for purchasers to be confronted with UTP claims).

In light of the foregoing, Article 43 TFEU, which entrusts the Union legislator with the legal
powers to establish a common organ@atof agricultural markets in the EU, can in principle
serve as the legal basis for measures covering UTPs occurring in the food supply chain in
relation to the trade of food products which originate with agricultural producers.

3.2 Subsidiarity: Necessityof EU action

As has been shown, no common EU framework exists which would provide a minimum
European standard of protection by approxi ma
UTP measures. In the absence of a minimum standard, certain Member &tate® mules on

UTPs. Others do not address important aspects of effective UTP enforcement. This leads to
underprotection of vulnerable operators, in particular agricultural producers, against UTPs in the

EU. Moreover, in spite of its positive effects time area of private governance of UTPs, the
voluntary codes including the Supply Chain Initiative (SQf) the extent it applies in Member

Stated is not able to effectively replace public governance measures.

From this follows the need for EU legistat which would target the problem of under
protection against UTPs by providing for a common minimum standard of protection in the EU.
After years of discussion, analysis and recommendations, which have improved the situation on
the ground only to a cain extent, EU legislation is a means that can ensure brining about such
a minimum protection throughout the EU including the enforcement and coordination aspects.

Farther reaching national UTP rules and voluntary codes like the SCI would not be reffaced.
EU framework could thus lead to synergies rather than the cancelling out of the advantages of
these regimes.

Short of EU measures, Member States lack coordinative mechanisms to bring about such
approximation, nor do they have obvious incentives toagh. Measures at the EU level,
complementary to Member States regimes and the SCI, could consist in common UTP rules that
would aim at improving the governance of the food supply chain and pursue the objective of
ensuring fair living standards of the amgitural community (Article 39 TFEU). A circumspect
approach could for instance take the form of partial harmonisation to introduce a minimum
protection and take the positive effects of market driven contractual arrangements between
parties into accounfAs UTPs occur along the food supply chain and have repercussions that are
likely to be passed through to farmers it makes sense to address them in a comprehensive
manner, that is to say to conceive of measures which apply along the chain.

3.3 Subsidiarity: Added value of EU action

The European Commission published a reporfanuary 2016 that concluded that given the
positive developments regarding UTPs in parts of the food supply chain there was no need to act

at the EU level at that stad& However, this asessment waased on the expectatitimat the

observed positive developments would continue, and in its report the Commission identified a
number of areas in Member Statesdé UTP |l egisla
the voluntary Supply Ghin Initiative, the report likewise acknowledged the benefits achieved so

far, but also suggested a number of measures to improve the initiative further so that no specific

144 See footnotd 1.
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harmonised regulatory approach at EU level becomes necessary. In this contExiofean
Commission committed to 1@ssess the need for and added value of EU action to address UTPs
in the light of subsequent developmentsr a lack of further improvemenisbefore the end of

its mandategee Table below).

As regards Member Statesbod

regi mes, the report
Member Statesd regulatory fr

amewor ks:

(1) Member Statesd regimes should cover the
from nonEU countries;

(2) Memter States should exchange information and best practices concerning their national
legislation and experience of enforcement in a coordinated and systematic way in order to
improve the common understanding which specific types of business practice saould b
considered UTPs;

(3) Member States should review their approach to UTB®se having chosen a general
approach should ensure their laws can be applied in practice, impose manageable evidence
requirements, and allocate sufficient resources to enforderaetivities to ensure
comprehensive and effective cdsecase assessmenis those with a UTRspecific
approach should consider carefully whether their measures are proportionate, and the range
and nature of the practices covered by their legislation;

4) Me mber Statesd6 enforcement aut horities
and best practice on a regular basis in order to further improve the enforcement of measures
to combat UTPs and to better address potential droster UTPs. Member Statevithout

any recent enforcement cases should review their national situation;

(5) Member States should have sanctions that act as a real deterrent. Penalties should be
high enough to outweigh any gain from imposing the UTP (although this can be difficult
quantify) and to influence behaviour at company level. But they should also be
proportionate to the gravity of the conduct and its potential harm to the victim(s). A penalty
may al so be to 6éname and shamed, fpanythae x a mp |
was found guilty.

Although some progress has been made on these recommendations, there remain significant
shortcomings:

As regards the first recommendation, although 20 Member States have introduced UTP
legislation, 8 Member States have no UHEgislation. Moreover, certain Member States
which have legislation do not cover the whole food supply chain (Hungary, Latvia,
Lithuania, Romania and the UK}

As regards the second and fourth recommendation related to exchanges of information and
best pratices, the recommendations have been partially followed up by meaningful
exchanges between Member States in the High Level Forum for a Better Functioning Food

145SeeAnnexCi Cafaggi and |l amiceli, Overview on fASpecific r

State in the Businegs-Business Retail Supply Chain, February 2018, Overview Table 2.1 "Modes of regulation
and prohibited unfair practicelegislative texts".
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Supply Chain in 2016 and 2017, often at a political 1&eHowever, the HLF is no
substitute fo a specialised network consisting uniquely of national authorities that would
more effectively facilitate the exchange of technical information and best practices between
the enforcement authorises. In the absence of a common framework for enforcement
authorities to discuss UTPs, the Commission lacks a proper legal tool to facilitate such
coordination between Member States.

As regards the third recommendation on policy reviews, Member States were asked in a
recent stakeholder consultation to update in&drom that was collected from them on the
basis of a questionnaire sent in 2015 on the existence of UTP legislation, implementation
and enforcement and to inform about impact assessments that their authorities may have
carried out before deciding on natnUTP rules or evaluatiort8’ According to the
information received, only three Member States had carried out ex ante evaluations and one
Member State (UK) an epost evaluation thus reviewing its UTP legislation.

As regards the fifth recommendation on #ns, , Member States that regulate UTPs
include in their legislation financial penalties in the form of fines; some also add injunctions
and declaratory decision® As regards fines, the variations in the different Member States
are noteworthy both aggards thresholds (minimum and/or maximum) and the possible
amount of possible fined? As regards fining practices there is no reliable study but
anecdotal evidence suggests that strong variations occur across MemberPSthiere is

also no clear evideec on the effectiveness of Me mber
financial penalties in the food supply chdth.The possibility to publish outcomes of
investigations may have a significant deterrent effect but only 10 Member States provide for
such a poshility.**? Consequently, the indications are that for the time being the situation in
respesclt530f important enforcement parameters continues to be heterogeneous in Member
States.

As regards the recommendation in thdueUTP epor t
legislation could consider following the example of Belgium and the Netherlands that do not
have a regulatory framework but have opted for national voluntary platforms, since 2016
two new national platforms were created, namely in Estonia aathdPfarmers are not part

of the Polish platform). Estonia is one of the Member States without UTP legislation, Poland
recently introduced UTP legislation. At present, there are still Member States that have
neither introduced UTP legislation nor creatednational voluntary framework (i.e.
Denmark, Sweden, Luxembourg and Malta).

14 . . L. . L. . .
®The Forum comprises national authorities responsible for the food sector at ministerial level and representatives

of the private sector and is chaired by three Commissionersatidatecovers the following areas:
Competitiveness and SME policy, Businésdusiness trading practice, Internal Market, Trade and market access,
Sustainability, Social diension, Innovation, Food Price Monitoring Tool.

147 SeeAnnex 2

148 SeeAnnex F Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Businegs-Business Retail Supply Chain, February 2018, pi832

149 5ee Annex G Cafaggi and lamiceli, p. 30, Table n. 11: Minimum and maximum threshold for the imposition of
fines (examined UTP legislation).

150 5eeAnnex F, Cafaggi and lamiceli, p. 32.

151Idem p. 33.

152 | hidemandAnnex G,Table 11his, Publication of enfomment decisions administrative authorities, p. 35.

153 SeeAnnex E Cafaggi and lamiceli, pp. 186.
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As regards the Supply Chain Initiative, the Commission concluded that in order to increase the
initiativeods credibility and effectilawanes s [
stakeholders on how to improve the SCI under the High Level Forum for a Better Functioning
Food Supply Chain should take place. The objective should be to improve awareness of the SCI,
especially among SMEs, e ns urnaace strocturejalhow alleged al i t
victims of UTPs to complain confidentially and grant investigatory and sanctioning powers to
independent bodies.

While in the meantime the SCI has introduced an independent chair as well as confidentiality for
aggregated caplaint proceduré® it has failed to grant investigatory and sanctioning powers to
independent bodié¥, which would be of significant importance for effective enforceniént.
Moreover, it does not seem that the SCI has plans to integrate such powers\otonitgry
arrangement as, in its3Annual Report, it refers to civil law and courts in this respect (the
disadvantages of which are discussed in section 2./Aandx B). Indeed, concerns about the

lack of effective enforcement are the reason why Elhéarrepresentative organisations have

not joined the SCI. INovember 2017, FoodDrinkEurope, a founding member of the SCI, stated

in reaction to t hat[wag)dssential focan actonm bttEd keveldontackleh at 7
unfair commercial relatios that occur along thentire food chaim@ | n concl usi on, t
been able to only partially followed up on th
havenotbeen taken are material.

It can therefore be concluded that Member Statesdilmot | ow up on most of t
recommendations from January 2016. Similarly, also the SCI has only partially followed up on

the recommendations. The absence of a satisfactory follpw o f t he Commi s
recommendations means that the situatiorummderprotection, which has been described in

section 2, continues to exist. After having tried, through the recommendations made (including

in the 2014 Communication), without full success to achieve the said outcomes so as to
effectively address UTPst follows that at this stage a legislative proposal at the EU level
implies clear added value. Such a proposal would aim to address the shortcomings established in
section 2 and also alluded to in this section.

154SCI,3rdAnnuaIreport January 2017, p. 11: as regigreberted he SCI 6s

having been faced with an alleged breach of at least one of the Principles of Good Practice since 1st September
2015. 13 were not solved informally, as a result of which 3 companies lodged a total of 4 complaints. 30 were
solved informally.

158 1dem p. 17.

158 5ee also European Commission Communicafiaekling unfair trading practises in the busingsbusiness
food supply chainl5 July 2014, p. 12, suggest&®9 and 10.
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Situation in 2016

Commission recommendation

Expected situation

Situation in 2018

Change compared to 2016

Not all MS regimes covered the
whole food supply chain, neithe
operators from noiU
countries.

MS® regi mes shot
food supply chain as well as
operators from noi&EU countries.

Al MS&6 regi me
whole food supply chain as we|
asoperators from noieU
countries.

Not all MS regimes cover the
whole food supply chain, neithg
operators from noiEU
countries.

The expectation of contin
ued i mprovem
UTP regimes did not
materialise.

MS did not exchange
information and best practices
a coordinated and systematic
way.

MS should exchange information
and best practices in a coordinatec
and systematic way.

All MS exchange information
and best practices in a
coordinated and systematiay.

To some extent, MS exchange
information and best practices
happens in the High Level
Forum on the Better
Functioning of the Food Supply
Chain.

Situation improved but
realisation that means to
bring about technical
coordination of MS
enforcement autirities is
lacking.

MS had not reviewed their
approach to UTPs.

MS should review their approach t
UTPs.

All MS have reviewed their
approach to UTPs.

Only four MS have reviewed
their approach to UTPs.

The expectation of MS
reviewing their approaches
to UTPs did not hold.

Most MS lacked sanctions that
acted as a real deterrent.

MS should have sanctions that act
a real deterrent.

All MS have sanctions that act
as a real deterrent.

Not all MS have sanctions that
act as a real deterrent; the
situatian continues to be
heterogeneous.

The expectation of a
convergence of effective
sanctions did not hold.

Not all MS had UTP legislation
in place.

MS should put UTP legislation in
place or opt for a national voluntar
platform.

MS have UTP legislation @m
effective national voluntary
platform in place.

Not all MS have UTP legislatio
in place, or have a national
voluntary platform.

The expectation that all Mg
establish effective UTP
regimes did not hold.

Awareness of the SCI was
insufficient, the impartiality of
its governance structure was n
ensured, alleged victims of
UTPs could not complain
confidentially and no
investigatory and sanctioning
powers were granted to

independent bodies.

The SCI shouldaise awareness of
itself, it should ensure impartiality
of its governance structure, it shou
enable alleged victims of UTPs to
complain confidentially, and it
should grant investigatory and
sanctioning powers to independen
bodies.

Awareness of the SG3
sufficiently high, especially
among SMEs, the SCI has an
impartial governance structure,
alleged victims of UTPs can
complain confidentially, and thg
SCI has granted investigatory
and sanctioning powers to

independent bodies.

Awareness of the SCI impred,
the SCI has introduced an
independent chair; victims of
UTPs can complain
confidentially collectively (if
not individually); the SCI has
failed to grant investigatory ang
sanctioning powers to
independent bodies.

The expectation that the
SCI fully follow up on the
Commisi onbds r-¢
ations did not materialise.

Table 2: Changes regarding the governance of UTPs between 2016 and 2018
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Last but not leaspolitically relevant events occurred since January 2616

The European Parliament invited the European Commission in a resolution of June 2016 to
submit a proposal for an EJe v e | framework concthe stagpsag UTF
taken by the Commission¢ombat UTPs with a view to securing a more balanced market

and to overcoming the current fragmented situation resulting from the different national
approaches to addressing UTPs in thecEl Tilkbased on its own analysis and political
assessmelitpointing 0 u ttheselstaps ardinot sufficient to combat WIPs

The European Economic and Social Committee published a report in September 2016
calling upon the Commission and the Member States to take swift action to prevent UTPs
by establishing an EU harmised network of enforcement authorities, so as to create a
level playing field within the single market.

The report of the Agricultural Markets Task Force of November 2016 recommended EU
legislation in the areas of UTPs for agricultural products.

The Cound invited the Commission in December 2016 to undertake, in a timely manner,

an impact assessment with a view to proposing an EU legislative framework or other non

|l egi sl ative measur es theimporthdce ef 8 evglayingfeld under
for all actors in the food supply chain across the EU that could be achieved by a common
legislative framework on UTBs.

In the light of the foregoing, the added value of EU action consists in being able to provide for a
mandatory minimum protection standaragainst UTPs throughout the EU including
enforcement, a standard which the voluntary initiatives and national measures have not or only to
a limited extent been able to bring about. This would address the problem ofpuoigetion
against UTPs and hawedeterrent effect on their occurrence. The complementary character of
EU measures in relation to existing voluntary and Member States rules would respect
subsidiarity and may have a reinforcing impact.

96% of the respondents to the 2017 public consattatn the modernisation of the CAP agreed
with the proposition that i mproving farmersbo
UTPs should be an objective of the EU6s Commo

157 . .
See references in sectidr? above.
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4 Obijectives: What is to be achieved?

Problems Specific objectives General objectives

Occurrenceof unfair trading Reduce occurrence of UTPs Contribute to t_he CAP goals of fair _
standard of living for people engaged in

practices agriculture andoroviding for similar
conditions for trade
Underprotection against Contribute to level playing .
UTPs field Strengthen resilience of weaker operators

in the food supply chain, in particular
farmers

Enable effectiveedress Improvefunctioning of the food supply

chain
Figure 2: sclematic overview of the problems and objectives

4.1 General objectives

EU UTP rules would as do UTP rules in Member States and those of voluntary initidtives

aim at deterring and sanctioning unfair behaviour rather than remedying the structural imbalance

of bargaining power between operators in the food supply chain. The latter is beyond this
initiativeds remit. Having sai d -orghnissgndteus c our a
strengthen their bargaining power in relation to downstream operajoast of the CAP and the

2013 reform has introduced enhanced policy measures in that regard. One would hope that
farmers make increasing use of these possibilities.

The present initiative aims to reduce the occurrence of unfair trading practicesaadtseipply

chain by introducing a common framework ensuring a (minimum) standard of protection across
the EU. This framework would apply alongside existing rules in Member States, including those
of voluntary character. Prohibitions would aim to influebedaviour of operators by outlawing
unfair practices and providing for effective redress possibilities in case they occur nonetheless
(deterrent effect). Operators could expect a common set of minimum rules regardless of the
Member State they happen to based in or trade into. While according to a 2017 study a
correlation between the stringency of national UTP regulation and its effectiveness cannot be
showrt®® surveys and the results of the open public consultation suggest that operators expect
EU UTP reulation to have positive effects

UTP rules would also reduce the degree of regulatory dissimilarity shaping commercial
conditions and thus make a contribution to levelling the competitive playing field. By the same
token, EU measures should increase legal security for operators engagiogsborder trade.

They would also contribute to reducing transaction costs, although in the absence of full
harmonisation undertakings would still have to take regulatory differences into account.

158 30int Research Centezport Unfair trading practices in the food supply chain, 2017, Swinnen and Vandevelde,
p. 46.

159 SeeAnnex 2 section 2.2.b.
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Introducing minimum and effective enforcement requiretsi¢hat address the fear factor would
contribute to ensuring effective redress possibilities for operators against infringements of UTP
ruesThe absence of <coordination among Member
addressed by introducing coordtion of enforcement authorities.

4.2 Specific objectives

Achieving the specific objectives would contribute to one or several of the general objectives.
All specific objectives relate to the general objective of improving the functioning of the food
chain,based on the understanding that unfair trading practices are not part of but an impediment
to an efficiently functioning food supply chain.

Pursuing the special objectives of reducing the occurrence of UTPs and enabling effective
redress would help stretign the resilience of weaker operators in the chain, in particular of
agricultural producers. UTP rules would enable addressing one element which exacerbates price
and income variability in agriculture. This would therefore contribute to maintainingr a fai
standard of living of farmers, a general objective of this initiative and one of the five CAP
objectives listed in Article 39 TFEU (ensuring reasonable consumer prices is another of the CAP
objectives). Last but not least, achieving a more level plafygid would aim to contribute to
ensuring similar conditions for trade for operators in the EU.

4.3 Consistency with other EU policies

It has been shown before how UTP rules would be a logical part of the overall orientation of the

Uni ondés Common Agricultur al Policy which purs

common set of minimum rules for operators who produce and tradelagat products.

UTP rules are compatible with and compl ement

law has a scope which is different from rules on unfair trading pracfitésticle 102 TFEU

(abuse of dominance) is concerned with exclusionargxploitative practices by dominant
companies. Article 101 TFEU targets agreements between undertakings, decisions by
associations of undertakings and concerted practices which may affect trade between Member
States and which have as their object or éftbe prevention, restriction or distortion of
competition within the internal market. UTPs do not normally imply an infringement of
competition rules but involve unequal bargaining power @nohibit undertakings from
imposing on their trading partnersbtaining or attempting to obtain from them terms and
conditions that are unjustified, disproportionate or without consideratidhe initiative would

take into account the interests of consumers alongside those of producers as provided for in
Article 39 TFEU (see section 9).

The focus on effective enforcement is shared with other policy fields. A recent Commission
proposal suggests empowering the national competition authorities to improve enforcement,
thereby contributing to a better application of th&) Eompetition rules®® In its 2016

1605ee alsé\nnex B p. 2.

161 council RegulatioffEC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition
laid down in Articles 81 and 82 of the Treaty, recital 9.

18251 22 March 2017, the Commission has propeseimum enforcement guarantesasd standards to empower
national competition authorities to reach their full potential when applying EU competition law, in particular pp. 3
4,
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Co mmu n i @etteriresults thiiough better application t he Commi ssi on al so
importance of effective enforcement systems in Member Stites.

Fairness in market activities in the businsbusiness contexis the specific objective of
Directive 2006/114/EC, which deals with misleading practices and the requirements of
comparative advertising” The provisions set forth in the Directive are limited to advertising
practices and do not generally address thenbasto-business trading practices identified in this
impact assessment report.

Regulatory divergence of a kind similar to UTPs has given rise to EU initiatives in the area of
businesso-consumers protectiofi> Some Member States have extended such talestional
businesso-business situatior§® The secalled injunctions directive ensures the defence and
enforcement of collective interests of consumers in the internal mfafkehe conceptual
approach wunder -totcdn®umeE tdléssinddedi ska relevantscharacteristics with

Me mber Statesd exi sti ng -tolbusiRessrtransaetons, gnamely thai n g
focus on relatively weaker parties of a commercial transaction. In certain Member States the
same enforcement authority is mandategdursue both types of casés.

The EU is committed to high standards of fundamental rights. A fair and effective system of
protection against UTPs will contribute to st
16 Charter of Fundamental Rightf the European Union {CFR}). Union legislation will respect

the rights enshrined in the Charter (Articles 51, 52 CFR). Enforcement powers therefore have to

be shaped in a manner compatible with the rights of defence (Article 48 CFR), e.g. by providing

an effective remedy against the decision of an enforcement authority imposing penalties. In
particular for the confidential treatment of complaints a balance must be struck in relation to the
rights of defencé®® Rules on professional secrecy, which is frigrotected by the Chartét

have been developed in other areas of EU legislation, namely competition law and would apply

163 communicatiorfrom the Commission EU law: Better results through better application.

184 birective 2006/114/E®f the European Parliament and of the Council of 12 December 2006 concerning
misleading and comparative advertising.
165 SeeDirective 2005/28EC on unfair commercial practices and Directive 93/13/EEC on unfair terms in consumer
contracts. Recital 8 of the Directive readsis understood that there are other commercial practices which,
although not harming consumers, may hurt competitors anddssscustomers. The Commission should carefully
examine the need for Community action in the field of unfair competition beyond the remit of this Directive and, if
necessary, make a legislative proposal to cover these other aspects of unfair confpgtititmmMember States
extend EU rules on unfair busingssconsumer commercial practices to the bushtedrisiness relationships.
166 SeeReportfrom the European Comssion to the European Parliament and the Council on unfair business
business trading practices in the food supply chain, 29 January 2016, p. 3 (Austria, Denmark, France, Germany,
Italy and Sweden).
187 birective 2009/22/E®f the European Parliament and of the Council of 23 April 2009 on injunctions for the
protection of consumers' interests. See Rlsgulation(EC) No 2006/2004 of the European Parliament and of the
Council of 27 October 2004 on cooperation between national authorities responsible for the enforcement of
consumer protection laws.
168 See for example Italy, where tAatitrust Authority is responsible for Competition, UTPs and Consumer
ProtectionRenda Cafaggj Studyon the legal framework covering busingésdusiness unfair trading practices in
the retail supply chain, final report, 26 February 2014, p.at®ihttp://www.agcm.it/en/generdhformation.html

69 European Court of Justice, judgmentiase G450/06 paragraphs 486.

170 5rders of the President of the General Coutase T462/12 paragraph 44 and Cage345/12 paragraph 32.
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here as welt’*

5 What are the available policy options?

5.1 Introduction

Any regulation of UTPs will cover legal and practical issues taat be addressed very
differently and that can have different impacts on the food supply chain and the related policy
objectives. This section presents and explains plausible alternatives for how these issues can be
addressed in the legislation. The elaton of the policy options helps to understand the
consequences of the choices for the food supply chain and, in particular for the occurrence of
UTPs, the levelling of the playing field and the possibility of seeking effective redress.

First, there idhe question whether UTPs should be addressed at tHevielat all and, if so, to

what extent (section 5.2). Second, the question arises if a possible regulation of UTPs at EU level
should be based on general principles or focus on specific practi8esUbP rules can cover

only agricultural products or all food products, that is to say also processed products (5.4). UTP
rules can apply in situations of imbalance of bargaining power or they can apply to all operators.
They can apply to EU operators pmr also to operators from third countries (5.5). Enforcement
can be ensured at the national level following a set of given standards (more or less detailed), or
it can be centralised at the Hélel (5.6). In the case of enforcement at the national ,level
national authorities can coordinate or not (5.7). And, finally, different legal instruments can be
used to put the measures in place, ranging from "soft law" to a EU Directive or Regulation (5.8).

5.2 Degree of harmonisation of substantive UTP rules

5.2.1Baseline

Under the baseline option, common measures would not be introduced at the EU level. Member
States would remain free as regards their choices about the scope of UTP rules. The majority of
Me mber Statesd6 regi mes, al beittrohibibunfairatnadmgng de
practices. Member States would continue to operate these regimes. Operators in Member States
which have no such rules would continue to rely on contract law or, where existing, voluntary
codes or platforms.

The suggestions made llye European Commission in its Report of January 2016 and in its
Communication of July 2014 would remain valid. The High Level Forum on the Better
Functioning of the Food Supply Chain would continue to provide a forum for stakeholders and
Me mb e r  Sthodatiesacsdéscuss UTPs in a political framework.

5.2.2 Options discarded at an early stage: detailed harmonisation of substantive UTP rules

A complete harmonisation of UTP rules applying in Member States at the EU level would be one
possible option how toyssue the policy objective of combating UTPs in the food supply chain.
Member States would no longer be able to regulate UTPs differently from the common
approach.

171 council RegulatiofEC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition

laid down in Articles 81 and 82 of the Treaty, Article 28.
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Detailed harmonisation of UTP rules in the EU food supply chain does, at this stageemot se
warranted. While it could have the effect of de factloy way of Aoccupying
g r o u-rahgiituting a backstop to national UTP measures that would possibly be incompatible
with the internal market, the degree of convergence of natioh@lrdles is not such as to invite
detailed harmonisation. There is too little overall convergence of rules to justify this. What is
more, detailed harmonisation would presuppose that @siaaéits all logic can be applied but

this can, at this stage, no¢ read out of the answers to the different surveys nor would it appear
from Member Statesd regi mes. Detailed har moni
would encounter resistance from Member States which have more stringent rules in place.
Conwersely, detailed harmonisation mirroring the more stringent national regimes would elicit
resistance from Member States which have less stringent or no rules in place. In both cases,
subsidiarity considerations would militate in favour of a less intruspmoach. The option of
introducing detailed harmonisation is therefore discarded.

5.2.3 Partial harmonisation of substantive UTP rules

A partial harmonisation approach concerning substantive UTP rules could accommodate
Me mber Statesd st r ithetsame timéTnBoduciogl aecemmerh midineum a t
standard of protection in the EU. The systems, including the voluntary governance approaches,
would work in a complementary manner.

5.3 Scope of UTP prohibition
5.3.1Baseline

Under the baseline option, no common measwadd be introduced at the EU level. Member
States would remain free as regards their choices about the scope. The SCI would continue as a
forum for early and notitigious dispute resolution.

5.3.2UTPs subject to generally formulated prohibition (based amésis)

UTP rules could operate via a generally formulated prohibition of unfair conduct in B2B
relations in the food supply chain. Such a general prohibition could be paired with indicative
examples of UTPs which illustrate practices that typically fatleunits remit. A majority of

Member States uses such a general prohibition in their national context, often paired with
examples of prohibited practict¢. The SCl 6s voluntary Principl:e
contain a gener al principle of Afair deal i ng:
examples of unfair practices.

A prohibition of UTPs defined by a general reference to fairness wookider a common
standard of protection against UTPs in Member States, including in those who have no such
protection as of today. Subject to its application on the ground, the approach would outlaw and
deter UTPs and thus contribute to reducing the occeeref UTPs. A common definition of
UTPs, filled with life through application in Member States, could contribute significantly to
levelling the playing field between operators in the different Member States. The harmonising
effect of such a general prohibn could be strong thanks to a common definition at EU level
that would cover UTPs in general and not only those specifically enumerated in a list.

172 SeeAnnex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
Stae in the Busines®-Business Retail Supply Chain, February 2018, p. 15.
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By addressing the issue of UTPs at the EU level, the option would be expected to raise
awareness and prarte fair trading practices in the food supply chain in all Member States.

5.3.3 Prohibiting specific UTPs

Under this option, EU rules would prohibit specific, relatively concretely formulated and well
defined practices as unfair. A short list of such practicasld constitute a mandatory minimum
protection standard against UTPs in the EU, prohibiting and deterring these practices and thus
contributing to reducing their occurrence (and linking them to a common framework for
redress)’®> A minimum standard would ctribute to levelling the playing field between
operators in different Member States.

This approach would not have the vocation of capturing all possible UTPs; it would rather
address a limited set of manifestly unfair ones withoptirsuant to a minimurharmonisation
approach preventing Member States to go further, for instance in their application of generally
formulated national prohibitions. The rules would, due to their specificity, aim to be predictable
for operators and workable for authoritiegrasted with their enforcemeht:

Certain prohibitions could override partiesbo
practice'” This would be the case for unfair practices which are unlikely to be redeemed by, for
example,circumstances that wol d suggest t hat the partiesdo f
creates efficiencie§? Also in businesso-consumers area certain commercial practices or
clauses are regarded as unfair whatever the circumstances and cannot be set aside by contractual
agrement'’’ Such an approach would aim to preventdeefactoimposition of unfair contract

terms by a party exercising significant bargaining po#ffhe UK Competition Commission
concluded in a comprehensive study of 2008 that there were circumstancesvdpaie of the

173 SeeAnnex H European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations i n t hbsuchosibadons aweliarggtedeceguationof Januar
certain trading practices aiming at ensuring fairness between actors in the food supply chain could help to resolve
specific issues.

174 Renda Cafaggi,Studyon the legal framework covering busingéssusiness unfair trading practices in the

retail supply chain, final report, 26 February 2014 p . Thi8id a veryiimportant conclusion, siricas will be

shown infull detail in section 2 of this reportcurrently many Member States have in place a system that relies on
general principles, often included in contract law, without providing legal certainty as regards the types of UTPs
addressed. The use of black ady lists, in this respect, reduces uncertainty for both parties to a commercial
relationship, provided the list follows efficiency and fairness criteria without becoming a straightjacket for the
parties 0

175 see discussion iAnnex F Cafaggi and lamiceliOverview on Specific regulations on Unfair Trading Practices
in Member State in the BusinessBusiness Retail Supply Chain, January 2018, pfl98nd 50.

176 SeeAnnex H European Commission, DG COMP Chief Economist note, Economic impact of unfaigtrad
practices regulations in the food supply chain, January 2018, p. 2.

17 see Article 5(5) and Annex | @irective 2005/2fEC concerning unfair businegsconsumer commercial
practices in the internal market. Denmark, Finland and Sweden have extended, at least in part, legislation
implementingDirective 20B/29EC to businesso-business relations. In Sweden, such extension has explicitly
included Annex | of the Directive, listing the per se prohibited practices.

1785ee European Commissiddommunicatioron a better functioning food supply chain, 28 October 2009, p. 29.
Commissiorreporton the implementation of Directive 2011/7/EU on combating late paymeatimercial
transactions, 26 August 2016 4. See also UK Competition Commission 2008, The supply of groceries in the UK
market investigatiorfinal repor{ paragraph 37, pointing out that an agreedropt allocation of risk may be
excessive. See also FoodDrinkEuropeNb®ember 2017, p. 2 in relation to buying alliances of retailers. See
OECD, 15 May 2014, Competition issues in the food chain indyst5.
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allocation of risk being agreed fint the extent of risk transferred to the supplier was
excessive.’®

Alternatively, certain practices can be justified (i) if included upfront (ex ante) in an agreement
between parties and (ii) if theyreate efficiencies by increasing the total gains from the
transaction to be shared by the partf@Such practices would not constitute UTPs and should

not be prohibited as they create wiin situations for the parti€§® If the same practices
occurred rabspectively and without upfront agreement they would, however, lack in
predictability and therefore be, in general, unjustified and inefficlmiloreover, commercial
agreements | eaving key el ements of awidudansact
not necessarily justify otherwise unfair practices, especially when it is possible to define such
key elements or the triggering factors for their activation in the agreement. In fact, the party with
significant bargaining power could impose anketadvantage of this vagueness by unilaterally
determining these elements after the transaction has started. In such a case, the stronger party is
indeed likely to create inefficiencies by, e.g. capturing the gains of the transaction that were
originally dlocated to the other partner or by transferring los$ekast but not least, certain
contractual provisions or trading conditions agreed ex ante can still be unfair where it is
generally accepted that they do not lead to efficiencies for both parthestimnsaction®

In some Member States, a mere provision in the contract as to the possibility of the practice is
sufficient to shield it from considerations concerning unfairi&ds. other Member States, such
practices are prohibited and are not subjegiartie® contractual freedom. In yet other Member
States, the exclusion from UTP rules depends on a sufficient specification of the practice in the
contract, so that it is predictable for parties, referring to procedural elements of reasonableness
and tansparency in relation to the expected sharing in the total §ast example, reasonable
notice must be given in case of unilateral short term changes foreseen in a Comiramist
estimates are to be made available if contributions are asked whictotafurther specified in

the initial agreement®

The voluntary Supply Chain Initiativeds conse

19 5ee also UK Cmpetition Commission 2008, The supply of groceries in the UK market investigfatiin,
report paragraph 37 of summary.
SeeAnnexH, European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, aan@2018, p. 2.
181 Idem p. 4.
182566 also UK Competition Commission 2008, The supply of groceries in the UK market investiupation,
report and is Appendix 9.8.
183 SeeAnnex H European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, January 2018.
184Idem pp.5and 7.
185ee Art. 19.1 of t hTaée cBntelcg a rfioan pRua ccchsatsuef fofAdtood f or r
amended unilaterally, unless this is explicitly provided for in the coritract Si mi | ar provi si ons exi
and Lithuanian legislation.
186566 UK Competition Commission 2008, The supply otgries in the UK market investigatidinal report
paragraph 9.47 and its Appendix 9.8, Annex 1, paragraph 15.
187 See IrishConsumer Protection A@D07 (Grocery Goods Undertakings) Regulations 2016 (S.l. No. 35 of 2016),
regulation 5.
188 .
Idem regulation 12.
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Practiceo) can serve as a useful po®ahe of r ¢
respective exames referred to therein give an idea of what operators in the chain agree to be
types of (fair and) manifestly unfair behavidtlt.It is underpinned by the rationale of a fair

al |l ocat i agneeddy therparsek to obifain a wiin situatiord . ThésS€Code st a
that all contracting parties in the supply chain should bear their own appropriate entrepreneurial
risks!*! Unilateral changes to contract terms shall not take place unless this possibility and its

circumstances and conditions have beeneabjire advancé?

Practices listed in the SCI code are matched by the results of the open public consultation. Of the
top eight practices identified as UTPs, the majority are also listed in the SCI code of €8nduct
(and g&)n also be subsumed under the meremgl concepts of the list in the Commission 2016
report™):

Unilateral changes of contracts
Last minute order cancellations

Payments for perishable products later than 30 days (not #i’8ClI

a

b

c. Claims for wasted or unsold products

d

e. Claims for contribution tanarketing campaigns (of retailers)
f.

Upfront payments to secure contracts

As already indicated above, the legal landscape is diverse across Member States concerning
content and scope of UTP rules. A 2018 study shows, however, that a significant number of
Member States covers the practices identified abdie.

5.3.3.1 Unilateral and retroactive changes to contracts

A sales contract is a synallagmatic arrangement which by definition can only be changed by
mutual agreement. In that sense, unilateral changes are breéichesract and actionable under
contract law.

However, redress for small parties in the food supply chain may in practice be ineffective.
Moreover, operators with significant bargaining power may be able to effectively coerce
suppliers into signing cordcts containing terms that allow for unilateral retroactive changes

189566 AIM (European Brands Association), 21 August 2017, p. 2. AIM is a member of the Supply Chain Initiative.
199566 also the UK situation whdegislation rendered a code of conduct mandatory and enforceable through
public authority involvement (an adjudicator with sanctioning powers was created).

191 Idem Specific Principle 6.

192 Supply Chain InitiativePrinciples of Good Practic29 November 2011, Specific Principle 2.

193 SeeAnnex 2for more details.

194 5ee sectiod.2

19 1he Supply Chain Initiative does not include late payments while the Agricultural Markets Taskelporte

and the open public comi¢ation questions do.

196 SeeAnnex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Businegs-Business Retail Supply Chain, February 2018, p. 17Aam&x G Table 2.3.
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without further specificatioh’” Unreasonably short notice periods and the absence of objectively
justified reason for such changes would be parameters to take into account (see SCI on
6 Tmmirnati ond) . For exampl e, t he UK Groceries
transparency of the contract terms that allow such chdfies.

The SCI considers retroactive unilateral changes in the cost or price of products or services to
constitute unfairbusiness conduct but specifies that a contract may contain legitimate
circumstances and conditions under which subsequent unilateral action may be permitted.

5332 La-st nut e or deconceraing peeidhdble prodocts s

Lasi nut e or de of paishable productstare a vagant of the practice that consists

in unilateral and retroactive changes to contracts. Such changes tend to leave suppliers of
perishable products without alternative marketing opportunities and are incompatible with the

pi nci pl e that there should not be an excessiyv
(weaker) business partner. Lasinute order cancellations should not become a possibility due

to contractual arrangements.

5.3.3.3 Claims for wasted or unsold prozis

Claims for wasted or unsold products from suppliers can constitute an (often retroactive) practice
which stands i1 against t hlleconsaotmg parties en ther i n c i
supply chain should bear their own appropriate entrepoeia riskso . Once purchased
of not selling the product or an impairment that renders it unmarketable (and wasted) could be
expected to lie with the buyer, maintaining therefore his incentives to efficiently plan and
manage his business. Suchimsawould be unfair.

This would be different if the wastage is caused by the negligence or default of the supplier.
Moreover, there can be cases where the conditions for a return of unsold products are predictably
laid down in the agreement and in lingtwa fair mutual allocation of the financial risk. Claims

on such a basis would not constitute unfair conduct.

5.3.3.4 Payments for perishable products later than 30 days

Payments delays are subject to a horizontal Directive (Late Payment Diréttilieg. Diredive
stipulates inter alia that businesses have to pay their invoices within 60 days, but can choose a
longer payment term as long as it is expressly agreed in the contract and provided that it is not
grossly unfair to the creditor. In the directive thenoept of "grossly unfair" is applied to
contractual terms and practices and is further specified to relate tagyeoss "deviation from

good commercial practice, contrary to good faith and fair dedl{Agticle 7).

197 European Commission, @wmetition in the food supply chaitaff Working Document28 October 2009, p. 28.

See also British Institute of International and Comparative Law, Fair Redatidhe Food Supply Chain

Establishing Effective European Enforcement Structyraserof 2014, p. 12.

198 See the Groceries Supply Code did®®ice as Schedule 1 of the Groceries (supply chain practices) market
investigationorder2009, Article3i i Var i ati on of Supply Agifthe ageemmentlsetsand t er
out clearly and unambiguously any specific change of circumstances [...] that will allow for such adjustments to be
mad® . Se e Gohssneer ProtectisnlA@007 (Grocery Goods Undertakings) Regulations 2016 (S.I. No. 35

of 2016), Regulation 5.

199 birective 2011/7/Elbn combating late payment in commercial transactions.
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The Directive has been transposed innMder States. When implementing the directive, a
number of Member States have introduced provisions limiting payment terms for perishable
foods, in certain cases, to less than 60 days Aserx D. Currently, 24 Member Staf&8
stipulate shorter paymentsrpmls (than 60 days) for all sectors of the economy or, alternatively,
for food product$®® While 11 of these Member States provide for a 30 Yaysithout
derogation possibility, 13 Member States provide for 30 days, but allow parties to extend the 30
daysby way of agreemerit®

Fresh agricultural products (fruits and vegetables, meat, dairy products) are sold relatively
quickly in grocery stores to consumers lest their perishability makes them unmarketable.
Literature unanimously point to the factthatdelay pay ment s from f ar mer s
negative impact on investments undertaken at the farm and farm Sitputlight of this,

payment delays for perishable products of longer than 30 days would not seem justified. In the
interest of fairness andosas to create a level playing field at EU level concerning fresh
agricultural products a maximum payment delay of 30 days could be rendered mafidatory.
Allowance could be made for specific cases such as-&hlaeng contracts for which the value

to be sfit between trading parties is realised only at a later $t&ge.

5.3.3.5 Claims for contributions to promotional or marketing costs of buyer

Under the heading of Afentrepreneuri al risk a
unjustified ordisproportionate risk to a contracting party. Imposing a requirement to fund a
contracting partyds proprietary business act.
specific examples. It is explained that different operators face spesk&at each stage of the

supply chain linked to the potential rewards for conducting business in that field.

Having said this, partiesd ex ante agreement
suggest mutual efficiencies (wimin situations) anavould not imply an unfair practicd’ Such
contributions would therefore be deemed lawful if exercised in accordance with the defined
terms of the ugront agreement, even if they are implemented after the transaction has started. A
case in point would fomstance be the participation by suppliers in retail promotion covering

their branded products in accordance with the expected allocation of risks and r8fvahds.

same rationale would not apply to commercial arrangements which include vague and
unpredictable provisions concerning contributions and leave these provisions to be unilaterally

200OnIy Belgium, Greece, Croatia and Luxemburg provide a payment delay of 60 days or longer, if parties agree so.

20119 Member States have adopted spegwiavisions for either agricultural or food products, some focus on
perishable/fresh products: Bulgaria, Czech Republic, Spain, France, Italy, Latvia, Lithuania, Hungary, Portugal,
Romania, Slovenia and Slovakia.

202 Bulgaria, Czech Republic, Germany, Sp&irance, Italy, Latvia, Lithuania, Hungary, Portugal and Romania.

203 Denmark, Estonia, Ireland, Cyprus, Malta, Netherlands, Austria, Portugal, Slovenia, Slovakia, Finland, Sweden

and the UK.

204 j0int Research Centgport Unfair trading practices in the food supply chain, 2017, Falkowski, p. 25.

203 SeeAnnex H European Commission, DG COMP Chief Economist note, Economic imfacfair trading

practices regulations in the food supply chain, January 2018, p. 5.

206Idem p. 6. Similarly, certain payment instal ments may

208 5\vedish food retailers, 17 November 201p,tey t o o p en p u b lifithere woaldhbe nd cosafari o n , p
suppliers, the effect on the market would be less marketing of branded products and more marketing of private label
productso
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and ex post determined by one p&ffy.

5.3.3.6 Requests for upfront payments &xare or retain contracts without consideration

Where partiesd agreement about upf rnnthey pay me
would suggest the lawfulness of such contributions. Moreover, parties should have the ability to
enter into busineselationships and leave them as they see fit, account being taken of reasonable
termination modalities. Indications in a commercial agreement to the effect that, for instance,
marketable business resources are being made available or that risks forcireferesw

products are allocated should be taken into accdfint.

However, certain requests for payments without any consideration (sometimes referred to as
Ahell o moneyo) would not appear to be in 1ine
referred to in the SCI code of good practiées.

5.3.3.7 Criteria concerning the assessment of unfairness of the practices

A categorisation of the above practices as unfair depends on the circumstances in which they
occur (see also discussion in section 6.3.1 onittgact of the options). Unilateral and
retroactive changes of contracts, last minute order cancellations of perishable products, claims
for wasted products and payments for perishable products later than 30 days would typically be
unfair whatever the citonstances. For example, even if a contractual clause specifically enabled
such practices this would not redeem them. Certain conditions may however apply, for example
in the case of claims for wasted products, the condition that such waste should net be th
consequence of negligence attributable to the supplier.

As regards other practices such as claims for contribution to marketing campaigns or promotions
and upfront payments to secure contracts, their inclusion in clear terms in a supply agreement
betweenparties can suggest efficiencies and mutual benefits for the parties and corresponding
practices and arrangements would, therefore, not be deemed unfair.

5.4 Operationally, an EU approach based on the options set out in section 5 should
incorporate the said considerations and be shaped accordingly. Coverage of
products

5.4.1 Baseline

The baseline scenario implies that there are no EU rules addressing UTPs. The question
concerning coverage in terms of products does not arise.

209 Annex H European Commission, DG COMP Chief EconomisénBtonomic impact of unfair trading

practices regulations in the food supply chain, January 2018, p. 7.

19566 for instance Groceries Supply Code of Practice as Schedule 1 of the Groceries (supply chain practices)

market investigatioorder2 0 0 9 , point 9, AiLi mited circumstances for P
Suppliero.

211 The SCI code escribes demanding payments for services not rendered or goods not delivered as unfair conduct.

See als®Council RegulatiofEC) No 1/2003 of 16 Decemb2002 on the implementation of the rules on
competition |l aid down in Ar tThsispagiculdrlythaocase ofdegislatoh t he Tr e
which prohibits undertakings from imposing on their trading partners, obtaining or attemptitgatio from them

terms and conditions that are unjustified, disproportionatevithout consideratio® ( emphasi s added)
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5.4.2 Agricultural and processed agriculturgkoducts covered

UTP rules would focus on agricultural products and processed agricultural products traded along
the food supply chain, thus covering all food products traded in the food supply ét8stes of

such products in the chain would be subjécb respect of t he EUG s

comprehensive scope would be consistent Wi
Member State§"?

5.4.3 Agricultural products covered

Alternatively, UTP rules could target agricultural products (Annex | TFEU) tradeckifotid
supply chain. I n retailersd shelves t hey
consumers, a sizeable shafeUTP rules applying to agricultural products may in practice have
positive spiltover effects where buyers source both agricultaradl processed agricultural
products from the same supplfé.

5.5 Operators covered by UTP rules
5.5.1Baseline

Under the baseline option, no common measures would be introduced at the EU level. The
guestion concerning the scope of UTPs rules would not arise. Mé&tdtes would remain free
as regards their choices about the scope of UTP rules.

5.5.2UTP rules apply in situations characterised by weak bargaining power

UTP rules could target situations which are characterised by an imbalance of bargaining power
or a relatimship of economic dependency, these being generally drivers of fTPs.
Accordingly, UTP rules would protect operators finding themselves in such a weak position.
Certain national UTP rules apply in situation of dependence of an operator on the-pauyter

to the transaction or in situations where an operator has market power/superior bargaining
power?’ Small agricultural producers including their associations would be covered by the
protection. Due to the backward cascading effects UTPs have in the sbaisetion 2.5.1.1),

the protection could be extended to protect also other such operators in the chain. This would in
addition prevent wunintended effects such as
possible incentive to rather deal withiaim dependent processor than
cooperative which is protected by UTP rules.

Verification of the existence of the existence of weak bargaining power or an imbalance of
bargaining power could be left to the cdmecase assessment af competent authority.

212 5ee footnotd 42

213 Also in this directbn, for example, COOP de France, reply to open public consultation, 22 August 2017, p. 1.

214 SeeAnnex B

2%5Such a buyer may not differentiate his business behaviour in accordance with the characterisation of some of the
products he purchases as processed agricultural products. However, in cases where the supply relationship

concerned only processed agricultymaducts, the UTP rules would not apply and any possiblespl effect
would therefore be unlikely.

216 SeeQECD, 15 May 2014, Competition issues in thed@hain industryp. 2324. See for instance Spain:
economic dependence exists when the supplier sells at least 30% of the overall production to a single buyer.
217 Eor instance in Germany, Cyprus, Latvia and Poland.
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Alternatively, a proxy for such an imbalance could for example be found in the size of the
undertakings thereby increasing predictability. The status as an SME including a micro
enterprise in the food supply chain could triggerghetection of the UTP rules and thus defines
their scope of applicatioft® In some Member States the size of potential operators is considered
a proxy of bargaining power. Some Member States have limited the scope of legislation to
businesses exceeding ataé sizé™ or to relations in which one of the parties is a small or
micro-enterpris&’. UTP rules could for instance be formulated in such a way as to prohibit the
use of the UTPs concerned for all operators in the food supply chain which trade fooctorodu
with SME operators. In other words, under this option only SME operators, i.e. micro, small and
mediumsized enterprises with less than 250 staff headcounts and either a turnover below EUR
50 million or a balance sheet total below EUR 43 million, wargy protection. Commercial
relationships between large operators would not be governed by such an approach. Sales of food
products by a SME supplier to a ABME buyer would be covered.

5.5.3UTP rules apply to all operators

Under this option, UTP rules waliprotect all operators in the food supply chain regardless of
their size. This approach is adopted by the voluntary code agreed by the SCI. UTP rules applying
to all operators also reflect the approaches certain Member States7dllow.

554UTP r ul e 8Ycdubty suppfierst o

UTP rules can enable“3country suppliers to rely on them when confronted with UTPs by
operators situated in the European Urfion.

555UTP rul es 6ébenefitdé suppliers situated in t

Alternatively, UTP rules would only apply insofar asmmercial supply relationships are
concerned which cover sellers and buyers which are situated in the EU.

18 5ee Definition of SMEs are set out@ommissiorRecommendatio8003/361/EC of 6 May 2003 concerning
the definition of micro, small and mediusized enterprises (OJ L 124, 20.5.2003, p. 36).

219 See Croatia: rules apply to resellers whose turnover in Croatia exceeds approx. EUR 132,500, and to processors
whose turnover in Croatia exceeds approximately EUR 66
value inthe pasttwoyearsexe ds approxi mately EUR 11,900 and when t he
approx. EUR 23,867,100. The UK Groceries (Supply Chain Practices) Market Investigation Order 2009 applies to

any retailer with a turnover exceeding GBP 1 billion with respedhe retail supply of groceries in the United

Kingdom, and which is designated as a Designated Retailer.

220Thjs approach is partially taken by Spanish legislation when regulating formal and content requirements of

supply contracts: these apply only tartsactions exceeding EUR 2,500 in value and one of the proxies for

unbalanced relations applies; among these proxies the size of the harmed business as an SME is also considered;
similarly, Article 20 of the German Act against Restraints of Competitlmseaof relative market power is

prohibited when it involves SMEs as fidependantd enterp
horizontal application) specific provisions have been provided for the protection of small and microenterprises, and
fines are foreseen in accordance with the infringing par

221 SeeAnnex F Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member

State in the Businegs-Business Retail Supply Chain, February 2018, summary talzed 2.3.

222 5ee British Institute of International and Comparative Law, Fair Relations in the Food Supply Chain
Establishing Effective European Enforcement Structyraserof 2014, p. 11.
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5.6 Enforcement

5.6.1Baseline

Under the baseline option, no governance measures would be introduced at the EU level.
Member States would remain free concerning the enforcement of UTP rules, if any. The redress
options for victims of UTPs would depend on the regimes applicable in Megthgrs. The
suggestions made by the European Commission in its Communications in July 2014 and January
2016 would remain valid.

The Supply Chain Initiative has promoted cultural change concerning UTPs in the food supply
chain. It can be expected to ex@dts potential to further adjust in accordance with concerns
raised concerning its effectiveness. It is unlikely, however, that it will integrate enforcement
modalities normally associated with public enforcement (e.g. own initiative investigatiomss, fine
publication of resul ts). It can, therefore,
continue to abstain from participating in the Supply Chain Initiative. In any case, the Supply
Chain Initiative does not constitute a suitable tool achie&ifartial) harmonisation of Member
Statesdé6 UTP rules concerning enforcement.

As has been shown, the fragmentation of legal rules implies certain shortcomings concerning the
effectiveness of enforcement regimes in addressing the fear factor. The bagetwech would

not aim to address this lack of effective redress, nor would a technical coordination mechanism
(network) of enforcement authorities be appropriate in the absence of a common framework.

5.6.2 Options discarded at an early stage

Centralised enforeeent would operate via an enforcement body at EU level, for instance the
European Commission. A variation of this would be to foresee the parallel application by
competent Member States authorities and the European Commission as is the case for EU
competiton law.

Centralised enforcement could make sense if there was one set of UTP rules applying throughout
the EU. To the extent that differences of substantive rules in Member States remain, centralised
enforcement would not seem an appropriate coursetmiadt is difficult to see how an EU

body would enforce diverging national rules or, for that matter, assume an (EU) legal mandate to
do so. The option of introducing centralised enforcement is therefore discarded.

56.3Mi ni mum enforcement requirements fdApluso
Under this option, the following enforcement requirements would apply:

- Designation of a competent authority;

- Ability to carry out own initiative investigations;

- Ability to receive and treat complaints confidentially;

- Ability to receive complaints by asdations of operators;
- Ability to impose fines;

- Ability to publish results of an investigation;

- Mutual assistance in transnational cases.

Certain procedural powers for authorities competent to monitor UTP rules, such as investigative
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powers in relation to ndertakings (information requests) the ability to receive and treat
complaints confidentialf?*, to carry out owsnitiative investigation§ and to accept
complaints by associations of operat6tfave, in several EU Member States, proven important

for the perception of operators that effective enforcement exists and is apt at addressing the root
causes that can lead victims of UTPs to not seek redress. The existence of a deterrent, such as the
power to impose finé8’ or the publication of investigation rd&) may encourage behavioural
change and prhtigation solutions between the partf&8 The ability to share information with

ot her Member Stateso6é authorities concerning
further appropriate element of efftive enforcemerft?

A recent study shows that as many a&9 Member States administrative authorities other than
ordinary courts have powers to enforce rules addressing selectedOP$7 Member States
administrative authorities can condumivn initiative investigations concerning UTP& 14
Member Statesdministrative authorities can receive confidential complaBis.in less than
half of EU Member States (13jas an administrative authority the power to receive to receive
confidential complairg and conduawn initiativeinvestigationg>*

Member States could be required to designate a competent authority for UTP enforcement which
i's given certain minimum enforcement power s
existing regime$®* While caurts may act upon UTP violations, their institutional lack of ability

223 Areté for European Commissiareport Monitoring of the implementation of principles of good practice in
vertical relationships in the food gply chain, January 2016, p. 101. See also British Institute of International and
Comparative Law, Fair Relations in the Food Supply Ché&istablishing Effective European Enforcement
Structurespaperof 2014, p. 13.

224 3ee European Commission Communicatitackling unfair trading practises in the busingsbusness food

supply chain15 July 2014, suggestion 9 aRdportfrom the European Commission to the European Parliament
and the Council on unfair businessbusinessrading practices in the food supply chain, 29 January 2016, p. 6. See
also British Institute of International and Comparative Law, Fair Relations in the Food Supply Estziblishing
Effective European Enforcement Structuggperof 2014, p. 12.

22566 e.g. European Commission Communicafieekling unfair traling practises in the businessbusiness

food supply chainl5 July 2014, p. 12, suggestions 9 and 10.

226 5ee for instance Max Planck Institute for Intellectual Property and Competition Law, IIC (2013)i 289,023
August 2013, p. 708. See also Britlgistitute of International and Comparative Law, Fair Relations in the Food
Supply Chain Establishing Effective European Enforcement Structyraserof 2014, p. 12. Such possibilities

may already exist in judicial proceedings albeit without the ability to be awarded damages, see for example the
Dutch situation discussed in SEO economisch onderzoek, Oneerlijke handelspraidijketfor the Dutch

ministry of economy, 2013, pp. 8, 14 and 22. Collective action against recurring unfair contact, for instance in the
form of unfair contract clauses, can serve to protecidéntity of a particular complainant.

22" SEO economisch onderzoek, Oneerlijke handelspraktifeportfor the Dutch ministry of economy, 2013, p.

36.
228

Accordingly, the UKbds Groceries Code Adjudicator has
Groceries Code over four years, according to yearly surveyefadatedn 2017, even while the number of cases
acted upon was low.

22 35ee European Parliamaetolutionon unfair trading practices in the food supply chain, 7 June 2016, paragraph
34. See also European Commission Communicafiackling unfair trading gactises in the business-business

food supply chainl5 July 2014, p. 12, suggestion 10.

230 SeeAnnex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Businegs-Business Retail Supply ChaiRebruary 2018, pp. 2B1.

2L 1dem p. 24.

232366 the suggestion in European Commission Communicaaehling unfair trading practises in the business
to-business food sty chain 15 July 2014, p. 11.
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to take the fear factor into due account would not make them competent authorities within the
said meaning>Minimum requirements for effective enforcement of EU rules in Member States

T apt to address the fear factocould be laid down drawing on the above list while stopping
short of a detailed harmonisation of enforcement modaftfes.

In the open public consultation, 92% of the respondents agreed or partially agreed that there
shoutl be minimum standards applying to the enforcement of UTP rules in th&°EU.
Respondents were asked which elements they considered being an important part of an effective
public enforcement of UTP rules: 94% referred to transparency of investigations and results;
93% to the possibility of imposing fines in the case of violatidrte@rules; 92% the possibility

to file collective complaints; 89% the ability to receive and to treat confidential complaints; 89%
the designation of a competent authority; 73% the ability to conduct-irotative
investigationg°

Confidentiality of conplaints in later stages of proceedings is considered with caution though in
certain Member States, due to the effect on due process and practical difficulties. Confidentiality
may be difficult to ensure in all those cases in which practices are imposeslirgle counter

party or a limited number thereof. Indeed, some national experts reported that in fact
confidentiality might be hindered by the need to provide detailed information, whose origin may
be traced back to the victim. Owmitiative investigatons and the ability to instruct complaints

by associative bodies collectively acting in the interest of members who became victims of UTPs
can provide conduits that can ensure protecting the anonymity of an individual UTP victim.

5.6.4 Minimum enforcement reqeiments
Under this restricted option, the following enforcement requirements would apply:

- Designation of a competent authority;
- Ability to carry out own initiative investigations;

- Ability to receive and treat complaints confidentially.

This would be inline with the suggestions that have been made by the Commission in its
communication of 20%4” and in its report of 2078

5.7 Coordination of enforcement authorities

5.7.1Baseline

Under the baseline option, no governance measures would be introduced at the EU level

233 IbidemandAnnex B section 2

234 See recommendations fRreportfrom the European Commission to the European Parliament and the I@ounci
unfair businesso-business trading practices in the food supply chain, 29 January 2016, sections 4 and 5.

?%° SeeAnnex 2

23 |pidem

231 European Commission Communicatidmackling unfair trading practises in the businesbusiness food supply
chain 15 July 2014, p. 12.

238 Reportfrom the European Commission to the European Pantiara the Council on unfair business
business trading practices in the food supply chain, 29 January 2016, p. 6.
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Member States would remain free as regards measures addressing UTPs. The suggestions made
by the European Commission in its Communications in July 2014 and January 2016 would
remain valid.

The High Level Forum on the Better Functioning of the Food Su@pkin would continue to

provide a platform for discussing UTP (governance) developments including the Supply Chain
Initiative (its mandate extends through to 2019). This may lead to lessons and best practices
being shared. The f overunotéamourg toatnétweork rof edfarcersent h o w
authorities comparable in its role and coordination function to, for example, the European
Competition Network.

5.7.2 Coordination

A coordination mechanism between competent authdiitiesould enable the creation of a
network of authorities that could usefully accompany the EU rules, their coordinated application
and facilitate an exchange of best practices as well as, importantly, collect data through Member
State reporting that would, down the road, inform an evalngand possible adjustment) of the
measure$®® The European Commission would facilitate the network by hosting regular
meetings based on annual application reports
authorities. A similar mechanism exists ihet area of competition law (the European
Competition Network) and contributes to coordination among national competition authorities
and evidenceand applicatiorbased discussiorf&" Such a form of cooperation would be in line

with the suggestions that hbeen made by the Commission in its Communication of 2814.

5.8 Legal instrument to be used

Specific policies can be implemented through a variety of legislative ofleg@iative
instruments, ranging from selkgulation to recommendations, or full mandgtdyinding
measures. Legislative measures can take the form of regulations or directives.

5.8.1 Recommendation

0Sdfatwé coul d be used to encourage Member St a
of legal regimes, based on a common proposed underggaoidimhat practices are considered
unfair and should not be applied.

If Member States followed suit this would contribute to reducing UTPs, establishing effective
redress possibilities and levelling the playing field in the EU insofar as UTPs are cdnderne
recommendation could take the form of comprehensive guidance that would cover the whole
ouniversed of UTPs or act as a framework r ec:c¢
baseline of rules. Such guidelines could also address desirable erdotceechanisms and

promote exchanges of best practices.

239 5ee discussion iAnnex F Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices
in Member State in the Busssto-Business Retail Supply Chain, February 2018, p. 50.
240%( European Brands As s o c iaraurgentnegd foccoardinatidnanechanisnisa 2 1t her e
August 2017, p. 2.
24lseethislm. See also the suggestion in Association Fran-ai
Paper reply, p. 27.
European Commission Communicatidiackling unfair trading practises in the businesbusiness food supply
chain 15 July 2014.
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A recommendation would not legally require Member States to take action; its effect would
depend on the degree to which Member States decided to follow the recommendation. In the
open public consudtion for this initiative only 4% of the respondents who believed action

should be taken (which was 95% of total) preferred purely-legislative actiorf*
Recommendations could also (again) be made in relation to the voluntary Supply Chain Initiative
aswvas done in the European Commi ssionébés Januar

5.8.2 Legally binding instrument

A regulation would be legally binding and directly applicable in all Member States (Article 288
TFEU). As such, it can adopt a minimum hamsation approach while leaving Member States
room to act beyond the minimum harmonisation it lays down.

Alternatively, a directive, legally binding as to the result to be achieved, could be used to
stipulate UTP framework rules. A directive leaves theice of form and methods as regards
how to achieve the results to the national authorities (Article 288 TFEU). A directive, too, could
leave leeway for Member States to act beyond the minimum results stipulated in it.

6 What are the impacts of the policy opjons?

6.1 Introduction

This section focuses on the likely impacts of the possible policy options set out in section 5,
namely the scope of UTP rules, the enforcement modalities including coordination, the coverage
of products and the scope in terms of opestmvered, and the type of legal instrument to be
used. Options which have been discarded at an early stage are not further discussed. Most of the
expected impacts are economic but possible social and environmental impacts are also referred
to.

The secton starts with a general discussion of the impact (harm, benefits and costs) on economic
operators, consumers including innovation and Member States. The concept of UTPs covers
many specific practices which have varying characteristics and impacts onmgcaperators.
Therefore, an assessment of the balance of impacts is appropriate for the practices considered
(section 6.3.1). The i mpact on Member Statesd¢
costs is less dependent on the specific UTPs cdvbke the initiative and is considered
separately. The benefits and costs of EU action are set out against the baseline of the continued
absence of a minimum standard of protection against UTPs across the common market (both as
regards substantive UTP rulesd effective enforcement possibilities). Plausible option packages

are identified and described in section 6.4, then compared in section 0 and eventually a preferred
optionT in form of an option packagdeis presented in section 8.

243 SeeAnnex 2 section 2.2.b.
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6.2 Impact on operators,consumers and Member States

6.2.1 Impact on economic operators
6.2.1.1 Benefits

A precise quantified estimate of the benefits that would accrue to operators through EU
legislation is not feasible (see section 2.5.1.1). For one, an EU framework approach based on a
shortlist of prohibited UTPs would not tackle the possible damagallothe UTPs that are
referred to in the numerous surveys and papers regarding the issue. An approach based on a
generally formulated prohibition would not allow a precise quantification ef dhmage
prevented either, not least due to the uncertainty concerning how it would be applied to specific
practices. It is equally difficult to quantify the benefits of ensuring more effective enforcement
through introducing minimum enforcement requiretsen

Having said this, each of the UTPs described in section 5.3.3 is bound to have a negative impact
on its victims6é bottom Iine in terms of the t
other words costs that would in competitive marketsbe part of their entrepreneurial agency.

Respondents in the numerous surveys cited in this impact assessment almost all converge in their
concern about UTPs6 occurrence and harm and
public (EU) UTP rulesand their effective enforcement. For instance, stakeholders in the food
supply chain including retailers and processors agreed a code of good practices in 2011 aiming to
use private governance measures to improve the governance of UTPs (the SCI forméd arou
it).?** Respondents to the surveys consider a mixture of voluntary rules and public rules
including enforcement the most desirable governance approach to UTPs. The expected benefits
include improvements in the allocation of risk, reduced uncertainty gerators and better
revenue that operators can capture in the markets if not subject t&¢OTPs.

Survey data on the monetised costs of UTPs (potential benefits of legislation) in the food supply
chain does exist, typically expressed as a share of turndgerever, these data cannot form a
proper basis for the estimation of the benefits of the legislation. These data are not drawn from
representative surveys and, as such, are likely to suffer frorsedetftion bias and to not be
reliable to extend to thenderlying population (even if the cost survey data may be closer to the
typical damage suffered by individual firms in the specific part of the population that suffers
harm from UTPs). As such, it is not possible to extrapolate from survey data to thatipopu

for benefits?*

244 Supply Chain InitiativePrinciples of Good Practice 29 November 2011.()a@he code den
recognition that unfair commercial practices maguacthroughout the whole food supply chain and (ii) stakeholder
willingness to address those practices in a consensual and effective. way

243 Areté for European Commissiareport Monitoring of he implementation of principles of good practice in

vertical relationships in the food supply chain, January 2016.

246AIthough nonrepresentative, the survey evidence on costs is broadly consistent across sources: Dedicated
Research found reported UTP med@psts to suppliers of the retail sector to amount to EUR 2 million and median

work days lost at 20 workingdayser company per year; costs incurred as
turnover were reported to amount to 1.7% (or EUR 6.1 billionlié2¢ed Research in 2013); food industry figures

put the cost incurred as a percentage of their turnover at 3.9% on average (median: 2%), or about EUR 7 million per
company (2011); an AIM survey puts the costs at 1.25% of annual turnover of food multilsasiopplying the
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While it is not possible to provide a precise estimate of the benefits (avoided UTP costs), it may
still be useful to form a broad idea of the possible magnitude of the costs of UTPs. To this
purpose some assumptions can be madetdheudamage and frequency of UTPs. Taking the
(representative sampl e) survey results used I
mar ket before effective enftoar aonethinketo onehalfacs 1 nt r
suppliers experience practs such as payment delays, excessive payments for customer
complaints, and retrospective price adjustméntsAssuming similar figures across the EU and

that for those companies that experience such practices related UTPs costs are between 1% and
2% of turnover, and knowing that agriculture SME turnover in the EU is about EUR 325 billion

and food industry SME taover in the EU is about EUR 470 billion a range for the magnitude of
possible costs of UTPs occurring in the food supply chain can be calculated. The approach
would put these costs at EUR 1 billion to EUR 3.3 billion for agricultural SMEs and EUR 1.5
billion to EUR 4.7 billion for food SMEs (or EUR 2.5 billion to EUR 8 billion in total for both
agriculture and food processing SMEs). The damage imposed by the six UTPs identified as
occurring most frequently, which broadly align with the SCI principles ofigmractice, would

be a further fraction of these figures. Other indirect benefits in the form of increased trust
between operators could also materialise, which are, in the main, expected to reduce transaction
costs along the food supply chain.

In additian, there is evidence of harm from public investigations and court cases, indicating the
existence of significant damages in some cases (to note: this data cannot be generalised to the
relevant population). Most of this n@urvey evidence comes from Memi&tates where UTP

rules exist and are effectively enforced. For example, the UK investigations guarantee anonymity
and access to private commercial documents. This allows investigations into damaging practices
and the frequency with which they occur to éstablished®® In terms of the magnitude of
damages the UK Groceries Code Adjudicator found in the Tesco investigation many examples of
large amounts owed to suppliers being paid late. Examples quoted rgpayment delays of
6over five mwenltvhes dmotnot hésodv,e rwitt h t he values pa
onearly GBP 2 milliond per supplier. Other re
post): i nformation r ecei v e dverdbgingtasked foudignif@eC A i nd
financial contributions to keep their business with [...]. In some cases, this was as much as 25%

of the annual turnover of the stook.

In France a leading supermarket chain has twice been found to be practicing banned UTPs. In the
first case retroactey demands for payments resulted in the courts establishing that EUR 23.3
million had to be repaid to 28 suppliers (plus a EUR 2 million in fine). In another case, EUR
61.3 million had to be repaid to 46 suppliers (plus a EUR 2 million fine), for requasts f
payments without receiving a service in return from suppliers. However it is rare that such cases
come before courts due to the "fear factor".

As part of the consultation, Member States were asked as to the existence of analysis related to

retail chain (2017). The targeted consultation of undertakings for this impact assessment received 104 answers, 94 of
which replied to the cost question, and reported damages of, on average, 1.8% of turnover (2017).

24Tk Competition Comrission, The supply of groceries in the UK market investigation, Z0G8,report p. 168.

248 This evidence takes the form of document submissions by operators (contracts, invoices, bank statements, etc.)

and access to correspondence between buyers and suppliers (enaaifjesg:h-or example in terms of frequency

the UK GCA investigation int o T ehefreguersy aad seate oftthe Bssduesi n r e |
identified go beyond what | consider to be an acceptable level of errors and resulted in husicisss which

were unfaip .
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national UTP rules, including evaluations of existing poliy. Only the UK provided
information concerning such evaluation. Despite the general lack of ex post evaluations, the
direction for several countries has been to introduce UTP legislation where it did ngisyet e
and, in the case of countries where it did exist, for it to be further developed, albeit without
convergence of rules across Member StafsBhis has also been the case in the UK, which has,

in succession, introduced a voluntary code of conduct,ititeoduced specific legislation based

on the code, then introduced an enforcement authority to improve the effectiveness of legislation
and eventually improved the effectiveness of the enforcement authority by for example
introducing sanctioning powers. @lJK continues to review the legislation (recently discussing
the expediency to expand the protection under the code to farmers and small producers, as well
as the list of what is considered a UTP)The resulting evidence indicates that the effectiveness

of legislation has improved in the UK over the years. In the annual survey conducted by the UK
Grocery Code Adjudicator, respondents reported fewer issues with UTPsnygear since the
survey was first implemented four years @§oand in a government view the UK Grocery

Code Adjudicator was deemed to be performing effectively in reducing or eliminating several
types of UTPs.

"The majority of respondents to the Review felt that the GCA had been effective or very
effective in exercising its investigatiamd enforcement powers. [...] The majority of
respondents also described the GCA as being effective in enforcing the Code. There is
evidence of a positive shift in the relationship between large retailers and direct
suppliers and an end to some of theaimfrading practices that were prevalent before

the Adjudicator was appointed>®

As regards the divergence of Member State rules, a minimum harmonisation of rules introduced
at the EU level would lessen the existing divergence of UTP rules in Membes &tdt¢hereby
approximate albeit not level relevant business conditions for operators.

6.2.1.2 Harm

Harm from UTPs, which is the reverse side of the "benefits" expected from governance
measures, is discussed in section 2.5 from the point of view of victitdg®$. The expected
benefits for victims from UTPs from rules, which allow their deterrence or their redress once
they occur, could be considered to constitute harm or costs for those operators which can no
longer apply them. But the key consideration hisréhat that due to societal conventions of
fairness the UTRlerived benefits should not accrue in the first place, which makes that the
benefits outweigh this specific form of harm.

As regards specifically the impact on farmers becoming victims of UhEe ts evidence that

UTPs have a direct iIimpact on farmersdé costs a

249Q u e s t If youn MemBer State has introduced or is considering introducing UTP rules, please share with us

any assessmentex ante or ex post (evaluation)of the impact of the respective legislation (such as impact
assssments, studies ete.).

250 SeeAnnex F Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member

State in the Businegs-Business Retail Supply Chain, February 2018, p.35.

251 UK, Groceries Code Adjudicator RevieRart 2- Government response to the Call for Evidence on the case for
extending the Groceries Code Adjudi aBords remit in th
252UK, Tacon marks end of first term with survey showing significant progress for groceries sugptier2017.

253UK, Groceries Code Adjudicatostatutory review2013 to 2016, July 2017, p. 3.
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While uncertainty is inherent in doing business, certain practices unnecessarily increase
uncertainty. Ex post (e.g. changes to agreed terms) or ex ante (e.g. incompledetsjont
practices may leave weaker parties unable to determine the likelihood, impact, type, or timing of
commercially relevant events. This is particularly damaging in the food supply chain, in
particular for agricultural producers, as agricultural produacis already subject to significant
uncertainty and imponderabilityAfinex Q. For example, the possibility of ex post price
reductions, ex post requests for contributions to promotions, emlaste cancellation of orders

can contribute to the genarmat of uncertainty. Where liquidity is unexpectedly compromised
this may lead to otherwise viable businesses being unable to maintain their activity, for example
by not being able to meet their credit obligations (a concern in particular for smallerooperat
who typically have a lower resilience to shocks).

Through price transmission and its asymmetric features in the food supply chain, UTPs are one
of the elements that may result in an indirect negative impact on farmers, in particular in times of
price shocks (excess supply, reduced deméandfhe negative effects of UTPs, even if they
happen downstream of farmers, are liable to be transmitted upwards to them in the form of price
pressure. However such indirect effects are likely to be influenced byrtiotuse of the chain
upstream compared to the level where a UTP takes place: for instance it may be that the operator
immediately located upstream to the operator subject to a UTP has bargaining power relative to
that weaker party and would not pass ow affect of the UTP incurred by the smaller party
downstreanf>® Operators who are exposed to UTPs perceive these practices to affect their
profitability and to deprive them of added value that they would otherwise be able to
appropriaté>’ More generally, asnmetric price transmission along the food supply chain
means that while firms in an imperfectly competitive industry may be willing to pass on (to some
extent) cost shocks through to consumers, they are less willing to reduce retail prices when costs
subgquently decliné®® Asymmetric price transmission therefore represents a sort of market
failure that leads to a skewed distribution of welfare and may even induce net welfare losses.
While there is no hard evidence for general and systemic squeezing effas® mar gi ns ,
comprehensive literature survey it was found that in about half of all cases price transmission
was not symmetrié>®

Practices that unfairly transfer entrepreneurial risks can also lead to economic inefficiencies
through a misalignment ahcentives. This may involve situations over which the operator to
whom the risk is transferred has little or no control as they are taken by his business partner
unilaterally and without sufficient predictability, or they may be included in the coriuadh

way that shifts risk in an excessive way (no win n ) due to the counter
bargaining power. A party which has control over a risk but can transfer it to a weaker

254 Annex F Chief Economist of DG CompetitionuEbpean Commission, Economic impact of unfair trading
practices regulations in the food supply chain, 22 January 2018. See also UK Competition Commission, The supply
of groceries in the UK market investigation, 20fd8al report pp. 167 and 170.

25® 30int Research Centempat, Unfair trading practices in the food supply chain, 2017, Falkowsky;33.22
256 SeeQECD, 15 May 2014, Competition issues in the food chain indystta.

257 See Dedicated Research for CIAA and AIM, Unfair commercial practices in EprggentationMarch 2011
70% of the respondentensider UTPs to have a negative effect on their profitability (slide 15). Also see
http://www.copacogeca.be/Download.ashx?ID=1558129&fmt=pdf

258Idem p. 30. Vavra, P. and B.K.dddwin (2005) Analysis of Price Transmission along the Food Ch@iaCD
Food, Agriculture and Fisheries Working Papers No 3.

259 Meyer, J. and S. von Cramdraubadel (2004 Asymmetric Price Transmission: A Suryelpurnal of
Agricultural Economics, 55, pp. 5&11.
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counterparty has reduced incentives to manage the risk effectivalg, imcreasing total risk in

the transaction and causing economic damage to its counterparty (moral hazard). For example,

e X post claims for products wasted at a buy
counterparty and make it less likely that effee countermeasures are taken by the buyer to

avoid the future repetition of wastage or of erroneous plarfiiing.

Agricultural producers have generally been subject to downward pressure concerning their
incomes and the share of the added value in thedopgly chain that accrues to them has been
diminishing?®* If agricultural producers face significant financial disadvantages from UTPs, if
they feel they cannot appropriate a fair share of the value added in the chain, or if they think they
are not able t@ecoup the return they expect from their investments, they not only face lower
incomes, but their capacity to invest may also be compromised. UTP rules including
enforcement could counteract these effects.

As pointed out inAnnex H potential rules on UT$are not expected to result in a negative
impact on competition; they rather tackle unfair practices that are not covered by competition
law and constitute shortcomings often due to conditions of ineffective competition due to
imbalances of bargaining pew between parties. Unequal bargaining power and resulting
imbalances in trading relationships only rarely imply an infringement of competition law. In
such situations, a wetargeted regulation of certain trading practices aiming at ensuring fairness
between actors in the food supply chain can help to resolve specific F8ues.

Possible negative effects from regulation that would interfere with efficient business practices
can be avoided by rules which are mindful of the arguments set Auhgx Hand tte research

paper by the Joint Research Ceffttéas discussed in section 6.3.1). By doing so, negative side
effects of UTP rules becoming a tool used to change balanced commercial relations would be
significantly mitigated.

Last but not least, an approatiat focuses on the protection of weaker operators and that would
therefore not affect the competitive conditions between large parties could address
proportionality concern&?

6.2.1.3 Costs

The costs that would be incurred by operators depend to some exteatfomitthe legislation

would take. The main costs would be compliance costs. Compliance costs in relation to UTP
legislation are, generally, costs that relate to training and compliance in the strict sense of the
term. UTP rules would not impose activeidaton operators to carry out certain activities; they
rather prohibit certain behaviour that is deemed unfair. There may be a risk that broadly or

260 seeAnnex F, Chief Economist of DG Competition, European Commission, Economic impact of afting

practices regulations in the food supply chain, 22 January 2018. See also UK Competition Commission, The supply
of groceries in the UK market investigation, 20fd8al report pp. 165166.

261 Reporton competition law enforcement and market monitoring activities by European competition authorities in

the food sector, May 2012, paragraph 38. Seefaisex C

262 Apnex H European Commission, DG COMP Chief Economist note, Economic impact of tuadiang

practices regulations in the food supply chain, January 2018, p. 1.

263 30int Research Centezport Unfair trading pactices in the food supply chain, 2017, in particular Sexton.

264 See the concern about the skewing of margins between large operators. See EuroCommerce, 17 November 2017,
paragraph 22.
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vaguely defined rules would prevent efficiergyhancing practices (wawin) that parties to a
contract mayagree orf>®> Care should therefore be taken in this regard when defining UTPs.
Section 5.3.3 provides examples of how to define specific and predictable rules.

These costs would be expected to be mainlyaiheosts to ensure standard form contracts do

not include such clauses (expected to be primarily borne by parties with stronger bargaining
power, as these tend to be those that present such contracts to their counterparties), and ongoing
costs where contracts are based on individual negotiations (fopex&aining costs to ensure

that those negotiating and those drafting such contracts do not include prohibited clauses). These
costs can be mitigated by introducing transition periods into legislation and through training and
education on new rules by Méers States competent authorities and the European Commission,
thereby reducing uncertainty for businesses. According to a 2016 study, the aspects which were
deemed by survey respondents (and especially by SCI members) to contribute most to the overall
effectiveness of the initiative in tackling UTPs were the training of company staff on Principles
of Good Practice and the appointment of contact person(s) for internal dispute re$8iution.

The answers to targeted questionnaires sent to undertakings déowofirah conclusions as to

the significance of these costs. Any such cost would be incurred according to the specific UTPs
that would be covered. It has to be taken into account that compliance costs in respect of the
voluntary code established under thél $iave (already) been incurred by its signatories who
have organised training and incurred corresponding €dstslarge retailer, for example, has
spent EUR 200,000 on owdf training measures of staff in relation to the SCI code of conduct.
Judging bythe results, there seems to be a general view that compliance costs are not of great
significance or a major concern for the vast majority of business stakeholders participating in the
surveys. In the survey to undertakings carried out for this initiatheee than half of the buyers

who answered (57%) considered these costs as insignificant or only slightly significant. By way
of comparison, Australia has introduced legislation on standard form contracts applying to all
business sectors (i.e. not only fleed supply chain) under certain coverage conditions, where it
was estimated that total costs for compliance by operators stood at AUSD 50 million (about EUR
32.7 million). In the UK case, compliance costs for the 10 retailers covered by legislation were
estimated at a total of GBP 1.2 million per year (about EUR 1.36 million per year).

Possible unintended consequences might occur if operators with greater bargaining power find
alternative ways to shift risk and costs to weaker paitres.

6.2.2 Impact on consumg including impact on innovation

A partial harmonisation of UTP rules at EU level would be expected to have limited effects on
consumers. In the open public consultation, operators do in general not claim that the use of
practices that are considered UTEg. by the SCI) lead to advantages for consumers through,

265 Annex F Chief Economist of DG Competition, European Commission, &oénimpact of unfair trading

practices regulations in the food supply chain, 22 January 2018.

266 Areté for European Commissiameport Monitoring of the implementation of principles of good picEin

vertical relationships in the food supply chain, January 2016, p. 226.

%7 see European Commission Communicatitackling unfair trading practises in the busingsbusiness food

supply chain1s July 2014, p. 13.

258 Lowever evidence that such effects occurred where national legislation was introduced is sparse; in the annual
surveyconducted by the UK Grocery Code Adjudicator respondents reported fewer issues with U3dPsyysar

since the survey was first implemented.
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for example, lower consumer prices extracted from upstream suppliers through UTPs, although
negative effects on consumer prices are sometimes argued to derive fromcobstieales
prohibitions ot covered by this impact assessmétit\Consumer organisations encourage
public UTP rules due to considerations regarding the leteger negative effect of UTPs on
consumers they expet?.

As regards consumer prices, there are no indications that Mertdies Svith stringent UTP
regulation have witnessed stronger inflationary effects concerning consumer food prices than
those with less stringent rules or no rules. The UK review of the UK adjudicator regime does not
discuss this. The correlationif any (not statistically significant} would indicate lower food

price increases in Member States which have stringent UTP rules, although many factors can
contribute to thi/! In any case, a monitoring framework (see section 9) could control for
consumer price langes in relation to the specific UTPs that would be targeted. Inflationary
effects on consumer prices have however been argued in case of UTP rules prohibiting below
cost sales.

The literature is not conclusive concerning the impact of unfair tradegri ces on ope.l
ability to innovate (see section 2.5.1i2p further important parameter of interest in terms of
consumer welfare. Evidence of letgym innovation effects is scarce, the difficulty being
compounded by confounding factors that af@adilt to isolate. In some cases, listing fees and
other types of upfront payments may be beneficial to innovation by compensating e.g. retailers
for the risk they take in dedicating shsfface to innovative products and facilitating those
innovations tht are seen as potentially successful by their suppliers. In other cases, such
practices are increasing the cost of innovation, putting hurdles for small innovators and
increasing vulnerability of suppliers to unfair termination or unilateral retroadtiareges of the
commercial relation. For example, listing fees applied ex post are more likely to result in a net
negative impact on innovation (sé@nex H. Such type of practice have as a likely effect the
setting aside of capital by weaker parties taodbpossible future requests by the stronger party,
with a negative impact on the overall efficiency of business decisions. Businesses may be less
likely to invest in production capacity and quality, production efficiency or innovation, with
possible longeterm damage to consumer welfare (resulting in reduced choice or quality of
products and increased prices in the future).

6.2.3Impact on Member States

Member States would have to adapt their national legislation to measures introduced at the EU
level. In case of a Directive, Member States are expected to transpose these rules into national
law, which leaves them a discretionary margin how to carry esitttiinsposition. But even a
Regulation would likely require Member States to adopt national implementing provisions, at
least concerning enforcement and cooperation. In the case of-indomy recommendation,
Member States would ultimately decide whetted to which extent to follow suit.

269) 4 Libération,Intermarché avaiil le droit de vendre ses pots de Nutella avec un rabais de B%danuary

2018.

279 consumers Internationalhe relationship between supermarkets and suppliers: What are the implications for
consumers?July 2012, summary, pp. 2, 4. See also three contributions to pgaar@ommission targeted
guestionnaire to consumer associations in 2017.

2l see European Commission Communicatitackling unfair trading practises in thesinesgo-business food
supply chain15 July 2014, p 12. See alkonex G p. 11.
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UTPs have been subject to a variety of heterogeneous legislative measures in Member States
over the yearsAnnex FandAnnex Gpr ovi de an overview of Me mb
addressing UTPs, including enforcemespects. Accordingly, the majority of EU Member

States already provide for a governance framework for UTPs. Therefore, the impact of EU UTP
rules on Member State legislation will depend on the scope of these existing national rules. In
cases where there i framework at all, the Member State would have to implement the new
measures, including designating an enforcement authority. On the other hand, suppliers in
Member States that currently do not have a UTP regime in place would benefit most from the
inttoduction of one (see Table bel ow). | f a Menm
beyond the prposed EU initiative, the Member State would have only to take limited measures

in order to adapt the national framework to the EU initiative, while bdieyta keep more far

reaching rules in place. Looking at the diversity of Member State frameworks, most Member
States would have to adapt their existing government framework to a certain degree in order to
comply with the EU initiative.

Benefit Benefitting MS Potential impact
Introduction of a UTP regime (Annex F, Table n.1) 4 (EE, LU, MT, NL) Large
More comprehensive UTP approach (Annex F, Table n.1)| 4 (BE, DK, Fl, SE) Medium
Extension of UTP regime beyond retailers (Annex F, Table 5 (LT, CZ HU, IE, UK) | Medium
n.3)
Added enforcement of UTP rules (Annex F, Table n.6 & n| 8 (EE, LU, MT, NL, Medium

BE, DK, FIl, SE)
Level playing field for competition 28 (all) Small
Coordination across MS 28 (all) Medium

Table 3: Overview of thieenefits of the proposed UTP measures

Further national costs are those related to the enforcement of legally binding rules (via the
application of a general prohibition or in the form of prohibited specific UTPs). For some
Member States, EU rules on UTP®wd not necessitate significant changes to their UTP
regimes as they already apply national rules that generally prohibit UTPs and have entrusted
enforcement to competent authorities. These Member States would not incur significant
additional enforcementosts. For Member States that do not have UTP rules, EU measures
would require adaptation, in particular with a view to enforcement.

The designation of a competent authority in Member States would be a first necessary step under
a minimum requirement apmoh at EU level that relies on public enforcenféhtviember

States that have no competent authority should be given appropriate time to designate one. As
there would be no formal requirement other than being vested with the minimum functionally
defined enfocement powers, Member States could rely on existing structures and designate, for
example, an existing authority (a national competition authority or a consumer protection autho
rity).>”> Member States with experience in UTP enforcement note that sighieaings of
administrative costs can be achieved by concentration and utilisation of sources that already
exist’’*Mi ni mum guarantees would not enshrine a

272 See British Institute of International and Comparative Law, Fair Relations in the Food Supply Chain

Establishing Effective European Enforcement Structyraserof 2014, in favour of enforcement in Member States

273 SeeAnnex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practibésnber

State in the Businegs-Business Retail Supply Chain, February 2018, p. 20.

274E.g. Czech Republic in replying to a targeted questionnaire sent by the European Commission to Member States.
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pursued by a competent autwoudrbée dble jo priddtiselcases St at
according to their own judgment.

In a targeted questionnaire, Member States were asked to provide estimates on the pessible set
up and yearly operational costs of national bodies dealing with the implementation and
enforement of UTP related legislation, as well as on possible additional costs linked to an EU
action on UTPs, including costs on reporting and coordination. Limited data has been presented
as it seems difficult for Member States to provide estimates andeisb&atosts for the specific
activities related to implementation and enforcing of UTP measures. Most of the difficulties
relate to the determination of the costs of drafting and adopting national legislation. From the
information provided by Member Statdéisat currently have UTP legislation and competent
authoritied”, the setup costs vary between EUR 32,660and EUR 3 millioR”’, the
operational yearly costs vary between EUR 10°60énd EUR 2.9 millioA”. The differences

relate to the size of the countryand therefore the national markeand the level of ambition of

A

Member Statesd current UTP | egislation.

Example data on actual incurred costs (i.e., not estimated) are available from the UK Grocery
Code Adjudicator. Expenditure was GBP 1,785,741 in20#5/2016 financial year, and GBP

622,024 in the 2016/2017 financial year. Most of the difference is due to askaige
investigation into one retailer in 2015/2016. In the 2016/2017 financial year most of the costs
incurred were staff costs, at 67%. TH&K GCA6s costs are funded by
covered by the scheme. In 2016/2017, the levy was raised to GBP 2 million (from GBP 1.1
million in the previous year), to fund future investigations. Unspent money from the levy is
returned to the coributing retailers at the end of each financial y&ar.

Taking the above as a reference, and assuming full funding, setting up a fully functioning
enforcement authority with one active latgmale investigation per year would imply a cost of up

to EUR 2.3 milion per year . This figure may vary to an extent according to the size of the
Member State (as some correlation between enforcement activity and the dimension of economic
activity in the Member State can be expected). For Member States where therg ekistd
specific legislation on UTPs, already covering the UTPs identified in the preferred option, and
with an existing public competent authority with effective enforcement powers, additional costs
from EU action are expected to be negligible (and bsnéd pertain mainly to positive
coordination effects with other competent authorities and the levelling of the playing fiéld vis

vis competitors in other Member States). Where one or more of those elements are missing, both
costs and benefits are expest to be greater (in the extreme, where no legisldtiand thus
enforcement’ exists, full estimated costs could be incurred; and fuller benefits related to the
introduction of protection from UTPs with effective enforcement, as well as coordinatibn an
levelplaying field benefits, would materialise).

Focusing on the information from three Member States with well established, functioning and
experienced competent authorities, the additional costs linked to EU action, including the

275 Hungary, Latvia, Poland, Slovakia, Bulgaria, UK, Czeep&blic and Spain.
278 atvia

20t Spain

278 atvia

279 Spain

280 Groceries Code AdjudicatoAnnual report and accoun®201617.
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activities related t@eporting and EU coordination, would be absorbed by the current structures
and, therefore, according to their estimates, not be very signiff®amdditional costs for
Member States may occur from coordination activities with competent authoritiesen oth
Member States and from reporting obligations (see section 6.3.5).

6.2.4 Social and environmental impacts

In terms of social impact, complementing the SCI with mandatory UTP rules including effective
enforcement requirements may lead to an increase in gtweén partners and a strengthening

of the SClI, encouraging farmersd6 associations
resolution?®? In general, predictability of business relations could be improved by governing
UTPs at the EU level and enf@ng enforcement modalities applicable in Member States.
Increased trust between operators should have a positive economic ipacEU approach
concerning UTPs would aim at a positive impact in terms of social cohesion by virtue of
approximating commerally relevant conditions for operators active in the production and trade

of food products in Member States.

One would not expect the positive effects of voluntary (national) platforms governing UTPs to
be negatively impacted by EU UTP rules: in many MemStates these voluntary initiatives
have ceexisted with national, publicly enforceable UTP rules. In fact, complementarity may
have a positive effect on the voluntary initiatives as public enforcement possibilities could
enhance the importance for bgiarties of voluntary dispute resolution.

Finally, UTP rules are not expected to have a significant direct impact on the enviréffment.
Economic operators who are not subject UTPs may however be left with more economic margin
to invest in producing in endnmentally sustainable and climdteendly ways and to prevent

food wasté® Food waste is a common sigéfect of particular types of UTPs and addressing

the systemic issue within the European grocery supply chain could be an opportunity to address
both the commercial losses incurred by suppliers and food W&stackling food waste has

been identified as a priority in the EU's Circular Economy package.

6.3 Impact of the specific option components

This section considers the effects of the various policyoonpttaking into account the benefits

and costs for stakehol ders as described i n se
har moni sationo 1 s not di scussed as only fdpai
(Adet ai |l ed h agbeendiscardet)i ono havi

281UK, Spain andCzech Republic.

282560 European Commission Communicatitackling unfair trading practises in the businsbusiness food
supply chain15 July 2014, pp. 9 and 13.

283 See, for example Dakhli, M. & De Clercq, D. (2008 man capital, social capital, and innovation: a multi
country studyEntrepreneurship & Regional Developm. 16 (2). pp.10728; B-Y. & Kang, Y. (2014)Social
capital and enépreneurial activity: A pseudmanel approachlournal of Economic Behavior & Organization, 97.
pp. 4760. Bloom, N., Sadun, R. & Reenen, J. Van (2008k oganization of firms across countri@o.

w15129), National Bureau of Economic Research.

B4 n the open public consultati on ;wafspreodg rwaansmente na vi eornperdo ¢
respondents as a possible UTP, rankin§dfithe trading praaties listed by respondents as unfair.

285 SeeSOMO, Centre for research on mditational companies, reply to consultation, November 2017, p. 3.
286 SeeEU REFRESHproject.
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6.3.1Scope of UTP rul es: Specific |isthaetdd)oh
prohibition

The following table summarises in a simplified form the normally expected net benefits and
costs of each of the six UTPs discussed in section 5.3.3. The determinant factor for net gains is
the possible efficiencies axpaateiocdbympauprbiis
at a winwin outcome.

Potentially unfair trading

. Ex ante / ex post Net effect of regulation
practice

Unilateral and retroactive  No unilateral retroactive

changes to contracts changes to contracts Ex post *
Lamt nute o Last minute to be definec
c anc e lcbnaerning t ; . Ex post +
. in provision
perishable products
Risk for nonsale must be
Claims for wasted or unsoli carried by buyer. Shifting i Ex post +
products to seller is prohibited as b
UTP
Payment periods longer the ~ Supplier must be paid
30 days for perishable  within 30 days from date ¢ Ex ante +
products invoice submitted
Prohibition to ask or Ex ante .
Contributions to promotiong implement such
or marketing costs of buye contributionsunder
conditions to be specified Ex post +
Requests for Ubfront No payments unrelated tc Ex ante =
a me?ns to secur?a orreta &Y consideration other
pay contracts than entering into busines
relationship Ex post +
Table 4: Akmpacposntiibg=ernaetgoartsi,veil i mpact on op

The possible negative economic impact of a short list of specific prohibited UTPs for certain
operators would seem circumscribed. Concretely formulated prohibitions targeting specific

287 See the discussion in sectibr.3.5

288 See the discussion in sectibrB.3.6
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UTPs would aimto limit legal uncertainty for commercial transactions. If the code of conduct
established by the SCI was taken as inspiration for such prohibited specific UTPs, the difference
for SCI participants with the current situation would mainly lie in rendehedUTPs discussed

in this Impact assessment enforceable; public (administrative) enforcement would complement
the voluntary dispute resolution mechanism foreseen by the SCI.

Member States already providing for UTP legislation would, depending on the cictipsr
legislation, have to adapt their legislation to the EU initiative or introduce adjustments. Member
States which have no rules would have to make these UTP prohibitions part of their national
regimes.

A general prohibition would constitute a sbita way of a common protection against UTPs in

the EU and thus reduce the dissimilarity of UTP rules in Member States. A general prohibition
leaves flexibility to enforcement authorities and, as such, enables capturing a larger array of
unfair practices; factices would nota prioribe excl uded from the EU
because they do not match a concretely formulated and prohibited UTP.

A general prohibition has necessarily to remain vague and leave itbyzaase application to
enforcement authiies. An ensuing lack of predictability of the interpretational outcomes could
imply transaction costs for operatéfs.This shortcoming could be mitigated by linking the
legislation and potential sanctions to a specific code of conduct that could bkslkesthand
managed by all the relevant partners in the supply chain (see the Spanish UTP system).

Having said this, EkWide rules imply aligned application by Member States. This could be
ensured through a coordination mechanism and, possibly, throeglpassibility for the
European Commission to provide guidance where appropriate. The question arises to what extent
such a generally formulated EU prohibition could remain complementary to existing UTP rules
in Member States and ensure complementarity saruidiarity?® It is likely that a generally

clause would have a harmonising impact on national UTP rules. A general prohibition could thus
come tode factoentail a degree of harmonisation that could give rise to tension in relation to
Me mber S ttiagt regenés. Ae shartslist of specific prohibited UTPs would avoid this
effect.

6.3.2 Coverage of products: agricultural products or agricultural and processed agricultural
products

If UTP rules applied only to agricultural products as defined in the TFEWutdabe likely that
there would be some positive de facto spiler operators trade both agricultural and processed
agricultural product8® However, processed agricultural products would not be covered and
unequal treatment of similar situations couldseariThis may on the one hand negatively impact

289 See for instance Commissiogporton the implementation of Directive 2011/7/EU on combating late payment

in commercial transactions, 26 August 20p626. See also SEO economischemoek, Oneerlijke
handelspraktijkerreportfor the Dutch ministry of economy, 2013, pp-20.

290 5ee for instance Max Planck Institute for Intellectual Property and Corapdtdiv, IIC (2013) 44:701709, 23

August 2013, p. 707.

291 5uch buyers may not differentiate his business behaviour in accordance with the characterisation of some of the
products he purchases as processed agricultural products. However, in cases whepdythelationship

concerned only processed agricultural products, the UTP rules would not apply and any possiivier sffibct
would therefore be unlikely.
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producers of nomgricultural food products as they would not be covered by UTP rules; it could,
on the other hand, mean a potential disadvantage for producers of agricultural products, should
some of the denmal for their products shift to processed agricultural products as they would not
be subject to UTP rules (e.g. less legal risk for purchasers to be confronted with UTP claims).
Covering both agricultural products and processed agricultural productss ttatsay food
products, would avoid these negative impacts.

6.3.3Scope in terms of operators: (i) all operators in the food supply chain protected or
protection restricted to weaker operators; (i) question of coverage of -tauhtry
suppliers

A comprehensivecoverage of operators in the food supply chain would be in line with the
voluntary SCI approach. But it could cause smaller operators (e.g. SMEs and farmers)
compliance costs when compared to UTP rules applying only to operators having significant
bargainng power. Having said this, given that smaller operators would normally not be in a
position to resort to UTPs any attending compliance costs could be expected to be rather limited.

In relation to the comprehensive coverage, retailers have expressednsoredating to the
protection of large manufacturers under such an approach and the ensuing possible impact on the
customary distribution of margins between retailers and these large manufactuRetsilers

state they distinguish between these relahggssand the ones they have with farmers and small
producers of food products®

Under a restricted approach as discussed in
manufacturer of food products would not be constrained by UTP rules. An appndach

provides protection from UTPs for only smaller operators in the food supply chain would also be
congruent with the probl em dr i v ebycaseiapptoach anc e
ascertaining the existence of an imbalance would enabletitaygIt would, however, be less
predictable for operators than an approach which relates its protective effect to the size of an
operator as measured by a proxy, such as for example his SME status.

Under a restricted approach, care should be had thatdtection does not come to constitute a
competitive disadvantage for small suppliers as their coyateies would shift in the interest

of their ability to continue to apply UTRstheir trading activities to operators which do not
enjoy such protemn. The risk of such an unintended consequence may however be partially
mitigated by the fact that it is be harder to use UTPs against parties which have a significant size
and bargaining power; shifting trade is therefore less likely to constitute e recikeep the
benefits from applying UTPs. At any rate, monitoring modalities could control for such effects.

As regards % country suppliers and their coverage and ability to complain to competent
authorities in Member States, their rooverage couldesult in competitive distortions and trade
diversion; buyers would have incentives to source from foreign suppliers who would not be
protected by UTP ruleS? Defining the scope of application of national UTP rules disregarding
the international dimensiorf supply chains may lead to leave relevant practices out of reach of

292 EuroCommerce, 17 November 2017, paragraph 22.
293, .
Ibidem.

294 See Eucofel, European Fruit and é&aples Trade Association, reply to open public consultation, November
2017, pp. 23. See also British Institute of International and Comparative Law, Fair Relations in the Food Supply
Chain- Establishing Effective European Enforcement Structyragerof April 2014, p. 11.
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enforcement authoriti€€® In addition, discrimination considerations also militate in favour of
covering ¥ country suppliers.

6.3.4 Enforcement: minimum requirements or minimum requiremghis”

The option of centralised enforcement was discarded at an early stage (section 5). The key

di fference between the remaining options, n a
requirements plusbo, I's whi ch eahauthorites witathe powe
latter option covering wider powers. Notably, these would include broader acceptance of
complaints, the ability to extend mutual assistance in dvosser cases, and to use fines and the
publication of results of cases as behawiaul deterrents. A o6mini mul
approach would thus offer more tools aiming at effective enforcement. UTP legislation in several
Member States already covers some of these powers. Where such additional enforcement powers
exist these have inegeral not led to a large impact in absolute costs for the operation amu set

of competent authorities. Having said this, the cost of-mitiative investigations can account

for a large share of additional total costs (see for example the UK Grocaey~Adiqudicator).

6.3.5 Coordination: network of dedicated authorities or baseline (High Level Forum)

The High Level Forum option is the baseline option, which is not expected to cause significant
additional costs in future. A network of dedicated enforcemelhiaties would be expected to

offer greater technical capability with more effective evidemased outcomes. The network
approach would lead to additional coordination and travel costs for the relevant competent
authorities.

The value of coordination wadillie in, as mentioned before, working towards the harmonised
application of EU UTP rules as well asand importantl bui | di ng a Member St .
of enforcement authorities that could serve to gather relevant information and disseminate best
practces. As such, this can help addressing the problems of a lack of effective redress and the
uneven protection against UTPs in the EU. It would furthermore allow building knowledge about
UTPs at the EU level that can serve the evaluation of the policy lhasvis adjustment, if
needed, over time. According to Member States, the costs of annual reporting would go from no
additional costs, as they would be integrated in the existing operational costs, to up to EUR
20,000. Member States were asked throughrgeted questionnaire to provide estimates for
yearly costs of participating in an annual coordination meeting in Brussels. The median value
stated, to be incurred by Member State competent authorities, is EUR 950 per year (average
EUR 1,327). The finanal burden for national administrations as regards these actions related to
a coordination mechanism can therefore be considered to be relatively limited. In addition, the
costs for the Commission of organising the coordination meeting are estimated a{7E0R.

ITC costs, mainly related to setting up and running an online coordination platform, are
estimated at EUR 50,000.

6.3.6 Legal instrument: soft law (recommendations) or legally binding instrument

The question whether soft law measures would suffice iewicly the objectives has to be
considered in the context of previous Communications of the European Commission on the topic
of UTPs. I n 20009, t he Eur opean néedethtmielsnsateon c o

29% SeeAnnex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member

State in the Buressto-Business Retail Supply Chain, February 2018, p.14.
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unfair contractual practices between busss actors all along the food supply cligiff It
encouraged Member States to exchange information and best practices. The Commission set up
the High Level Forum on the Better Functioning of the Food Supply Chain in 2010. In 2014, a
Communication made cait suggestions addressed to Member States as regards governance of
UTPs. It suggested a combination of voluntary and regulatory frameworks and mentioned that
particular attention should be given to confidentiality of complaints and national authorities
should have the ability to conduct investigatiGisCooperation among enforcement authorities

was again mentioned as important. The European Commission January 2016 report revisited
some of these issues and made recommendations.

While developments of the waitary initiatives, in particular the SCI and the national platforms,
have occurred, the suggestions and efforts aiming at creating some kind of minimum standard
among Member States and stepping up enforcement have not led to the desired results (see
sectbn 3.3 above). As has been shown, there are Member States which continue to have no rules
that would cover UTPs, lack competent enforcement authorities or effective redress modalities.

In the light of the above, the use of a legally binding instrumentdiaazhieve added value.

6.4 Option packages

Viable policy option packagdsassembled from the options set out in section 5 which have been
assessed as to their impacts in sectiera® set out in the table below. They embody different
degrees of stringenayf the EU approach proposed, from relatively wide regulatory coverage to

a lighter and merely recommended framework. Other combinations would have been possible,
but some choices have to be made in order to carry out the comparative exercise. In #my case,
European Commi ssion can decide on any differe

The four packages have in common that they propose a partial harmonisation of UTP rules at the
EU level (in Package 4 via a recommendation). Package 1 pursues a partial harmonisation by
regulation and by way of a principased prohibition of UTPs. Alternatively, a short list of
specifically prohibited UTPs can be drawn up (Packages 2, 3 and 4). The rules can apply to food
products (Packages 1, 2 and 3) or to agricultural products @=aceka The UTP rules can
protect all food supply chain operators (Packages 1 and 2) or a select group that would be
deemed worthy of protection (Packages 3 and 4). A recommendation would constitute a soft law
option for public governance (Package 4) whileegulation (Package 1) or a directive (Packages

2 and 3) would introduce mandatory measures. Packages 1, 2 and 3 would require more
el aborate enforcement powers for Member St at ¢
but not least, Packages 1, 2daB would include coordination between Member States
enforcement authorities and the European Commission while Package 4 would provide for a
continued higHevel discussion of food supply chain issues in the High Level Forum on the
Better Functioning of ta Food Supply Chain.

296 European Commissio@ommunication on a better functioning food supply chathOctober 2009, p. 7.

297 European Commission Communicatidrackling unfair trading practises in the businsbusiness food supply
chain 15 July 2014, pp. 123.
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Package 1 Package 2 Package 3 Package 4

Targeted coverage] Targeted coverage| Targeted coverage
all operators & protection of SMEs| protection of SMEs
enhanced & enhanced & enforcement and
enforcement and enforcement and coordination
coordination coordination (recommendation)

General coverage §
enhanced

enforcement and
coordination

Scope of UTP Principlebased Specific UTPs listed Specific UTPs listed Specific UTPdisted
rules prohibition of UTPs as prohibited as prohibited as prohibited

Agricultural and Agricultural and Agricultural and

Agricultural
processed processed processed

Coverage of

DEENELE agricultural products agricultural products agricultural products el o
Coverage of Protection of SMEs Protection of SMEs
operators AllepeEeE Al epeiifeE across the chain across the chain

Minimum Minimum Minimum Minimum
Enforcement H n " H " n H n n H
requirements "plus” requirements "plus” requirements "plus requirements
- Network of Network of Network of Baseline (High
Coordination competent competent competent Level Forum)
authorities authorities authorities
Instrument Regulation Directive Directive Recommendation

Table 5: option packages

7 How do the options compare?

The option packages presented in section 6.4 combine components which have been described in
section 5 as potentially effective with a view to achieving the policy objectives. The options have
been assessed as to their impacts and their efficiency imrséctin Annex E the different

options are assessed qualitatively in terms of their effectiveness and efficiency (on a range going
from "more effective / "more efficient than the baseline" to "more ineffective / more inefficient
than the baseline”). By day so, a qualitative assessment of the effectiveness and efficiency of
each package is carried out. The following table provides an overview of the results.
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Package 1 Package 2 Package 3 Package 4

General coverage § Targeted coverage] Targeted coverage
enhanced all operators & protection of SMEs

Targeted coverage
protection of SMEs
& enforcement and
coordination
(recommendation)

coordination and enhanced & enhanced
enforcement enforcement and enforcement and
coordination coordination

Degree of + + + + + e + +
harmonisation
Scope of UTP + i . 0 . g . 0
rules
Coverage of ++ 0 ++ 0 ++/+ + 4]+ +
operators
Coverage of ++ ++ ++ + -
products 0 0 0
++ + ++ + ++ + + +
Enforcement
0 0 0 0
Coordination * + + 0
Instrument + - + 0 + 0 0 0

Table 6: Qualitative assessment of the effectiveness and efficiency of the option packages

8 Preferred option

The above option package 3 ("Protection of SMEs & enhanced coordination and enforcement")
is retained as the preferred one with a view to addressing the problem defined and achieving the
objectives pursued. It is more effective in achigvihe specific objectives than Package 4,
thanks to a broader coverage in terms of operators (in the food supply chain), of products and
more extensive enforcement arrangements as well as its mandatory character. It is likely to
perform equally well in tens of effectiveness as a more exhaustive approach where all UTPs
would potentially be covered through a general UTP prohibition (Package 1) or an option that
would cover all operators across the chain regardless of their size (Package 2). Package 1 is
chamcterised by a risk of legal uncertainty for operators in the food supply chain due to its
potential tension with Member Statesd gener al
proportionate in relation to the problem defined as well as thectdes pursued and is,
therefore, deemed less efficient than Package 3.

Package 3 takes into account concerns that UTP rules would interfere in commercial
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relationships between operators which are not characterised by an imbalance of bargaining
power aml where UTPs would therefore be less likely to occur in the first place. It would
practically mean that commercial relationships between large operators would not be covered
while sales of food products by an SME supplier to a8kt buyer would be. As gards the

scope of the rules and their proportionality, the UTP approach under Package 3 would also take
into account mutually beneficial efficiency gains deriving from agreed arrangements between
parties (ex ante situations referred tAimex H*®. The orresponding UTP definitions would

be subject to the criteria described in sect
unfairnesso). The endorsement of a directive
be mindful of subsidiarity: a@irective enables Member States to choose the means of how to
integrate an EU minimum standard of protection into their national regimes.

9 Monitoring and evaluation

The Commission would monitor and evaluate the impacts of the proposed policy option on
bugnessto-business unfair trading practices in the food supply chain. The option seeks to
achieve the specific objectives described above. The approach is based on synergies with
national rules and voluntary initiatives. As has been shown, the EU measoirés identified

trading practices for which there is a consensus regarding their unfair nature and require a
common set of minimum enforcement modalities, including coordination mechanisms among the
national authorities.

The application of the EU rulesa their impact should be monitored based on annual reports by
Member States to the European Commission. Such reports should primarily detail the activity of
enforcement authorities in terms of e.g. the number of complaints received (confidentially or
not), the number of investigations launcheav( initiative or upon request) and share of cases
resulting in findings of an infringement. The annual reports should be discussed by the
Commission and the national competent authorities in an ad hoc exper{gsgelgection 5.7.2).

The specific mandate for such a cooperation forum remains to be determined but could include
making recommendations based on best practices identified in Member States.

The efficiency of a public enforcement regime is not necessafiyction of the number of its
enforcement cases; nor can its effectiveness be measured by exclusively counting decisions by
competent UTP authoritié’ Therefore, annual reports should not be limited to pure
implementation data but could also cover ceterpractices, with a view to facilitate the
adoption of best practices.

The monitoring arrangement accompanying the EU framework should in general enable the
gat hering of Ahard datao and information on

298 SeeAnnex H European Commigsin, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, January 2018.

299UK, Statutoryreviewof the Groceries Code Adjudicator: 262316, July 2017. See al&enda Cafaggi,

Studyon the legal framework covering busindssusiness unfair trading practices in the retail supply chain, final
report, 26 February 2014 p . [..1litisGmporfant to recall that the level of litigation on a specific legal rule

cannot be interpreteds a univocal signal of its effectiveness, under the assumption that more effective rules always
lead to more litigation. As a matter of fact, rules can generate confusion or problems of interpretation: often the
more rules are vague and unclear, the mibiere will be litigation on their application. At the same time, effective
rules can also be rules that successfully deter infringing behaviou [...]
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http://ec.europa.eu/internal_market/retail/docs/140711-study-utp-legal-framework_en.pdf

UTPs, aswell as, to the extent Member States show openness, other UTP rules in national
provisions or voluntary guidelines. A further tool to gather information and enable an evaluation
to be carried out can be anonymous surveys of undertakings active in tleh&odsuch as the

UK grocery adjudicator or the SCI currently undertake on an annual basis. The European
Commission should also directly carry out or commission economic studies aiming at measuring
the impact of the different practices concerned by natioules and voluntary initiatives at
micro- and macreeconomic level.

The Commission will closely follow the interaction and complementary effects of the proposed
policy option and the voluntary Supply Chain Initiative.

The 1 mpact of theloem ocEWNE measurs as sehoutiinthe proposed option in
this impact assessment should be assessed 4 years after entry into force of the adopted
instrument. This should take the form of a European Commission report to the legislator. A non
exhaustivdist of possible monitoring indicators is shown in the table below.

Reduce occurrence of UTPs - Annual survey to - Declared occurrences of each UTP
undertakings concerned byndertakings (share of firms
- Members States declaring and frequency declared, perceiv
annual reports costs of UTPs)

- Compliance costs for firms
- Potential effects of trade diversion to the
detriment of protected parties

Contribute to level playing field - Members States - Alignment of application of UTP rules (e.g
annualreports and number of changes to national rules with &
annual meeting of view to approximat@ractices)
enforcement - Number of best practices recommendatior
authorities adopted

- Eurostat/national - Declared administrative costs for Member:
statistics / EU and States
national market, - Relative production and consumer price
prices/ costs changes
observatories

Enable effective redress - Members States - Number of complaints received
annual reports (anonymously or not)

- Eurostat / national - Number of mediation meetings, if applicab
statistics / Eland Number of investigations launcheairn
national market, price initiative or upon request)

/ costs price Share of cases resultingfindings of an
observatories ) infringement

Table 7: Monitoring and evaluation

70



List of Annexes

Annex 1 Procedural information

Annex 2 Stakeholder consultation

Annex 3 Who isaffected by the initiative and how?

Annex A Relevant EU documents concerning unfair trading practices

AnnexB The #Afear factoro and different enforcement &
Annex C Unfair trading practices, agriculture and the afgrod sector: quantitative evidence

Annex D Table on transposition of Late Payment Directive in Member States in terms of payment terms

Annex E Comparison of policy options

AnnexF Caf aggi and lamicelii, Overview on ft8Spneci fic
Member State inthe BusinessBusi ness Ret ai | Supply Chainbo, |

AnnexG Caf aggi and lamicelii, Overview on fASpecific
Member State in the BusinessBusi ness Ret ai l Suppsunmahai no,
tables

Annex H Chief Economist of DG Competition, European Commission, Economic impact of unfair
trading practices regulations in the food supply chain, 22 January 2018

71



Annexes- Contents

Annex 1: Procedural information............coeeeeeiiiiiiiiiicce e 74
1. Lead DG, Decide Planning/Commission Work Programme references...........ccccceeeee. 74
2. Organisation and tIMING..........ocurrrrieeeiiiiirree e e e e ssirnrer e e e s ssinreree e e s s nnnnneeeeeessnnen d B
3. External expertise and evidencCe Dase........ccccceviiiieeiiiiieiiiiiiiieiieeeeeeeeeeeevvrene e eeeeeenae D
3.1. Joint Research Centre academiarkshop on UTPs in the food supply chain................. 75
3.2.  Study on UTPs at Member Stat€ [MEL.........coeiiiiiiiiiieeeeiceee e 76
4. Regulatory SCrutiny BOArd...........coooiiiiiiiiiiiiiiii et 77
Annex 2: Stakeholder CONSURAtION. ..........ueeiiii e 82
1. Stakeholder coONSURALION PrOCESS......ccovvii it 82
2.  Summary of stakeholder consultation FESUILS. ......ccevviiiiiiiiiiecccce e 82
2.1. INCEPLION IMPACE ASSESSMIENT.......cuiiiiiiiii e e e e e e e e e e e e e e e e e e e e earernaa s 82
2.2. (@111l o101 o] [Tel oo g F= U1 1 =1 110 o T 83
2.3. Targeted guestionnaire t0 UNAErtakings............uvvurrrierieieieiiieiiieiieeeeeeeee e ee e eee e ee s seaeans 86
2.4. Targeted questionnaire to consumer organiSationNS.........ccooeevvuvieeeeeeiiee e 86
2.5. Questionnaire to Member State public authorities...........cooevveiiiiiiiiii i 87
2.6. Joint Research Centre academiarkshop on UTPs in the food supply chain................ 87
2.7.  Ad hoc meetings with food supply chain stakeholders..........ccoooeeeiiiiiiiiiiiiiicieeee 87
2.8.  Civil Society DialOgUE QIOUPS. ... ..uuuururrrrrrrrrrrerrersrereerrrrrrrrerteaeaaaaaaaaaaaeeaeeesnnnnaannannnnn. 87
Annex 3: Who is affected and hOwW?............ooooiiiiiiiieeeeeeeee 38
1. Practical implications of the INIALIVE............ueeiiiiiieieeeeeeec e e eeeeaaans 88
2. Summary of COStS anTENETILS........uoiiiiii e 91
Annex 4: Analytical Methods..........covvi i 93
Annex A: Relevant EU documents concerning unfair trading practices...94
Annex B: The ffear factoro and di

0= Te [T Yo I = o £ o =S USSR 95
O =Y | = (o (o] A UUUURPPPRP 95
b (¥ o [To] = | I =0 1= PPN a5
3. AdMINISIIAtIVE TEAMESS.....ce i e e e e e i e ee e e e e e e e et e e eaaeaaaaeaaeaaaeseeaeeessaanaaaaans 96
4. The voluntary Supply Chain INItIAtiVE...........cooeiiiiii e 97

Annex C: UTPs, agriculture and the agrifood sector: quantitative evidence
.................................................................................................................. 98

72

ffere



1. Thefood sUpply CRaIN.........oooiii et eaes 98
2. EcONOMICS Of AQMCUIULE ........eieieei et e e e 101
T o | o U (8] (=YY o Y=Y od ) (ot 102
4. Structure of thedifferent stages of the food chain..............ooiiiiiiiii . 105
LT o of oY 7= 1 1S 4T ET=) (o T o 109
6. Rules on UTPs and priCe @VOIULION. ..........cccoviiiieiiiiiee e 111
A 111 (= =10 I =T [ TP 113
8. Share of cooperative products in retail SAleS..........coovvvviiiiiiiiii e 121
9. Share of agricultural products (in the meaning of the Treaty) in reddgls.......................... 121
Annex D: Table on transposition of Late Payment Directive in Member

States in terms of paAYMENt tEIMS........cooeeiiiiiiiireee e 124
Annex E: Comparison of policy 0ptions.............oooveieiiiiiiimemnssciiiiieee 132
1. Degree of harmonisation of substantive UTP ruleS..........ccoooviiiviiiiiiieeeeeeeeeeen, 132
2. Scope Of UTP defiNitiQn.......uiiiiiiiieiiieeeeees et e e et e e e e e e e e e eeeeranaaas 133
JC T O10 ) /=1 = To [<] il o] {00 [1 [ £= RO 134
L @ o 1= -1 (0] £T 0017/ =) =] o I 134
LS ) (0] {o]=Y 41 o) OSSP 135
6. Coordination Of ENfOrCEMENL.........ccoii i e e e e e e e e e e 136
7. LegaliNSITUMENL........ooiiiiiiiiei ettt e e ettt e e e e e e e e e e e e e eer bbb eeeeeeseeeeesssbbaaannns 137
8. Comparison of OptioN PACKAGES. ......vuuiiiiii ittt e e e 137

Annex F: Study-Overview on ASpeci fic regulat:i
Practices in Member State in he Businesgo-Business Retail Supply
o 8 i 0 e ——— 140

Annex G: Study annexesOv er vi ew on nASpecific regul
Trading Practices in Member State in the Businesfo-Business Retail

LU o I o Y O o T - N T o T o NN 196
Annex H: Economic impact of unfair trading practices requlations in the
food supply chain (DG COMPELITION).......ocueieee e eneens 260

73



Annex 1: Procedural information

1 Lead DG, Decide Planning/Commission Work Programme references

TheEur opean Commi s 4eneral dos Agitulture and ®kurad Development
(DG AGRI) is the lead Directorat®eneral in this initiative. The initiative to improve the
food supply chain is included in Agenda Planning (Decide) under the reference
PLAN/2017/764. In addition, in the European Commission Work Programme for 2018 the
European Commi s s i o propose measutes te idnprave theefunétioningof fi
the food supply chain to help farmers to strengthen their position in the marketplaceland h
protect them ffom future shocksbod

2 Organisation and timing

The European Commission decided in June 2016 to perform an impact assessment on aspects
of the functioning of the food supply. DG AGRI is responsible for EU policy on agriculture
and rural devMepment and deals with all aspects of the common agricultural policy (CAP),
including the common organisation of the markets in agricultural products (Regulation (EU)
No. 1308/2013). DG AGRI cooperated on the drafting of the 1A with the SecreBsaredral

(SG), DG Internal Market, Industry, Entrepreneurship and SMEs (GROW), DG Trade
(TRADE), DG Financial Stability, Financial Services and Capital Markets Union (DG
FISMA), DG Competition (COMP), DG Environment (ENV), DG Climate Action (CLIMA),

DG Maritime Affairs and Fisheries (MARE), DG Health and Food Safety (SANTE), and DG
Justice and Consumers (JUST). This process included sixsknéce Steering Group
meetings, which took place between 14 July 2017 and 2 March 2018 (the latter before
resubmission taie Regulatory Scrutiny Board).

The following main steps were taken in the legdto the submission of the impact
assessment to the Regulatory Scrutiny Board:

1 a Joint Research Centre workshop with independent academic experts on UTPs in the
food supplychain (July 2017);

1 aninception impact assessment (July 2017);

an open public consultation (August to November 2017);

i targeted questionnaires to MSs, undertakings in the food supply chain and to consumer
organisations (September to December 2017);

1 a serieof meetings with stakeholders of all tiers of the food supply chain (year 2017).

=

The key results from these steps are summarised here Anden 2

300) isted also in 2018 Commission work programiménnex |: new initiativesp.3, number 9.
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3 External expertise and evidence base

The evidence base of the IA includes information collected thretakeholder consultation,
as well as a workshop and independent expert literature reviews, and information from
experiences in regulating UTPs in MSs and in third countries.

3.1 Joint Research Centre academic workshop on UTPs in the food supply chain

Experts at the "Unfair trading practices in the food supply chain" workshop acknowledged the
existence of UTPs in the food supply chain, as well as the extensive regulatory and analytical
work around thef?’. Such practices are in general considered to lre fik@ly to happen in
situations of imbalance of bargaining power. The food supply chain has, broadly, experienced
increasing concentration and consolidation. It was however argued by one expert that under
certain market conditions, increasing concergratand consolidation may result in more
efficient outcomes. The negative consequences may take different forms and may affect
different aspects of farm/firm decisianaking processes. UTPs may distort the way prices
are negotiated and set, and contribotentreased market uncertainty and increased risk that,
among others, may lead to market inefficiencies, lower investment, distorted income
distribution along the chain, and the exit of some operators (particularly-sradl farmers).

The workshop highgjhted that UTPs may happen at each stage of the food supply chain and
that their effects can be transmitted along the chain towards either downstream or upstream
sectors. Further, the transnational nature of supply chain systems implies that the impacts of
UTPs can have crog®rder effects, including with third countries.

While some practices might be perceived as being unfair they are not necessarily inefficient at
the food supply chain level. There is a danger that policies to limit UTPs could eliminate
practices that enhance efficiency of transactions as an unintended effect and thereby reduce
the total surplus that can be shared between participants to the transaction. In some cases
fairness can be a relative concept, but in any case the perceptimfaohess can have a
significant impact on costs (by impacting trust and increasing transaction costs or affecting
socioeconomic cohesion) and there are sound economic motives to take redistributive effects
and the perception of redistribution on board.

The workshop also highlighted a concern that UTPs are generally imprecisely and
ambiguously defined. Rules to regulate UTPs, or at least the most blatant UTPs, already exist
at the level of several Member States, but the regulatory landscape in thedididerably
fragmented. It is also challenging to establish what should be attributed to each specific
practice and how to measure the effect due to a lack of information, among others because

302 30int Research Centreport Unfair trading practices in the food supply chain, 2017.
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companies involved in UTPs are not willing to reveal it (i thse of those exposed to UTPs

due to the ofear f a c t -galledl )forum BHogpingp wilbalsa bdd | i t vy
complexity to this picture. Critiques have well substantiated the many distortions and
counterproductive biases that can be introduetaen considering regulations leading to a
Abeni gn neglecto for efficiency consideratic
from these limitations could well be that a superior solution requires mixing different tools.

There was a generalgeement in the workshop that regulatory authorities and other
monitoring devices are needed to enforce rules concerning UTPs, preventing their harmful
consequences, followiagp complaints etc., and that this requires most of the time such
devices to bexaernal to the direct players of the game. The Supply Chain Initiative faces the
reluctance of some key stakeholders to participate, particularly because of the lack of
adequate mechanisms of enforcement of the rules agreed upon. The coordination between
public and private monitoring systems would allow a more efficient enforcement of the rules.

The workshop also recognised several benefits of coordination (harmonisation) of the
regulatory framework at supranational (EU) level, because of the transnatdma of many

supply chains, encouraging a more complete common market, where competition takes place
under the same conditions. The suprtatheat i onal
bott omod i n UTP regul ati on bet eseefnscale munt r i
administration. Finally, an important benefit of coordination relates to transaction cost savings

for operators along the supply chain, which would need to spend less on information costs due

to differences in the regulatory framework betwééember States. However, the workshop
identified some costs linked with the coordination or harmonisation of the regulatory
framework. Member States may need to adopt a different regulatory framework than desired,
which can lead to overegulation in cedin Member States and to costs of switching from the

existing system to a new one. The more restrained the harmonisation the less likely- an over
regulation effect is to be significant.

The participants also noted the paucity of empirical evidence tootiatee occurrence of

UTPs in general and in particular within the food supply chain. The limited knowledge
accumulated to date on UTPs despite the considerable public interest in the topic suggests the
imperative for additional research to be conductedhentopic, even while it is recognised

that measuring precisely the economic effect of such practices is complex due to many
confounding factors and a lack of data, in part because of the fear factor. The lack of
information could be partially solved byareasing transparency within the agood supply

chain.

3.2  Study on UTPs at Member State level

The Commission sent a questionnaire to Member States with a threefold objective: in order to
update information that was collected from Member States on thedbasggiestionnaire sent

in 2015 on the existence of UTP legislation, implementation and enforcement; to learn about
impact assessments that Member State authorities may have carried out before deciding on
national UTP rules or evaluations; and to gathé&tence on the administrative costs to public
administrations from the introduction of rules on UTPs. The Member States replies covering
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the first aspect were used as data for the
ASpeci fic r e g Tragihg Rrattces o nMentber fStaie in the Bushiess
Business Retail Supply Chainoé.

As regards the administrative cost aspect 15 Member States provided information: 8 of them
(Hungary, Latvia, Poland, Slovakia, Bulgaria, United Kingdom, Czech Rep&ipiain) have
legislation on UTPs and a functioning competent authority, either a specific one or one
integrated in the competition authority. Overall, Member States have difficulty in estimating
costsi the methodologies used are diverse and unclear amétisoes result in widely
different results (e.g. the cost for setting up an administrative authority varies from 32
thousand EUR (Slovakia) to 4 million EUR (Sweden), the yearly operational costs can from
10 thousand EUR (Slovakia) up to 27 million EUR E&slen). Looking at the information
from United Kingdom, Spain and Czech Republic, with well established, functioning and
experienced specific competent authorities, the additional costs linked to an EU action,
including those related to reporting and ElWm@bnation, would be absorbed by the current
structures and be therefore, in their opinion, negligible.

4 Regulatory Scrutiny Board

An upstream meeting with the Regulatory Scrutiny Board took place on 13 November 2017,
with DG AGRI and SG present. The aim tbe meeting was for DG AGRI to present the
initiative and the general approach envisaged for the impact assessment and to obtain
feedback as to the main issues the Regulatory Scrutiny Board expected the impact assessment
to address.

DG AGRI presented thenpact assessment to the Regulatory Scrutiny Board on 21 February
2018. The RSB issued a negative opinion on 23 February 2018. The Board requested further
work to be done and asked for the resubmission of the impact assessment report. The Board
identified several shortcomings that needed to be addressed in a revised version.

A revised version of the impact assessment report was submitted to the Regulatory Scrutiny
Board on 5 March 2018 and the Board's issued a second opinion, received on 12 March 2018,
of positive with reservations.

The following table provides an overview of the adjustments made to the text to meet the
requirements of the Boardés first opinion:

RSB Changes: location in revised IA & comments

Report does not explain the reasons Sections 3.3 and3.2 were developed, with
changing the course of action followil discussion of the January 2016 baseline
the 2016 Commission Report. The reg developments since then and conclusions
does not explain how the initiatin presented in detail. Clarification was made that
complements or corrects tl recommendations put forward at the time were
shortcomings of actions taken so far fully implemented, which in part juste#s the neec

1.
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the EU level.

Report does not state the consensus
the occurrence of unfair trading practic
in the food supply chain.

2.

Use of CAP legal bases is not sufficien
motivated

)

Report does not assess the effectivel
of national legislation on UHs in the
FSC

It does not explain why it is mol
effective to act at the EU level.

for EU action.

Changes to section 2i3the section was shorten:
and the consensus is now stated clearly upfront
backed up bylocumentation).

Section 3.1 (legal basis) has been further develc
including comments on the effects on farmers fi
UTPs occurring downstream in the che
Clarification is given on therationale for the
restricted scope of possible options (preferred of
i see choice later in document) and the reasonii
adjusted in this sense.

Sections 7 and 8 (andnnex B discuss optior
packages and the preferred option. The prefe
approach h& been changed to tackle UTPs as t
occur in relationships characterised by imbalance
the chain (using SMEs as proxy for st
imbalances), addressing proportionality issues.

Section 6.2.1.%1 only limited evidence is available ¢
this issue, but the evidence that does exist is p
better use. Where systems such as the UK Groc
Code  Adjudicator (practicable rules pl
enforcement) exist the experience pssitive and
improving over time. The history of the GCA sho
the evolution from voluntary code to mandatory rt
that include effective enforcement powers.

Section 2.77 the discussion on the SCI (part
baseline), its benefits and shortcomings and rel¢
to EU need to act, has been moved frdnmex B of
report.

Sections 3.2, 3.3 and 6.1 a clearer and mor
detailed presentation is offered of the expe
benefits against the baseline of unrgestection
against UTPs and the divergence of rules in Men
States.

It was clarified in various places that EU meast
would not replace but rather complement exis
rules (addressing subsidiarity issues arekkisg
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4.

Options are not detailed enough

The analysis of impacts does not co
farmers' revenues, innovations in tt
FSC, competition in various mark
segments and implications for Memtk
States.

5.

Proportionality of the preferredption, in
particular with respect to the need
cover the whole supply chai
independently of the asymmetry

bargaining power is not fully tested

synergies).

Section 6.4- one option package has been ad
offering further detail. Some additions in sectiot
were also included when discussing the options.

Section 6.2.1.2 on farmers evidence that UTP
harm farmers has been further highlighted. Sun
and the agreement around the issue in the \aiyi
SCI demonstrate harm to operators.

Section 6.2.1.4 on innovationevidence on impac
on innovation is somewhat inconclusive. Si
negative impacts are more likely where there is
competition in markets downstream of agricultt
production.

Secton 6.3.3 on competitioinan approach that dot
not apply to relationships between larger operato
considered. Such an approach would add
concerns that margins are skewed due
introduction of EU rules on UTPs when lar
operators are concerneide(, without the significan
imbalance of bargaining power that enables UTF
first place). See also Section 6.2.1.3 at the ¢
Annex E.2 and E.8

Section 6.2.3 on Member States is also develc
further.

The complementary character of the initiative
mentioned in some passages (Minim
harmonisation). It9 made clear that it is not tl
ambition to replace voluntary schemes or natic
rules, but rather to introduce minimum protection .
possibly reinforce it (e.g. section 1.1).

Sections 7 and 8 the preferred option is chang
from comprehensive coveragn terms of operatot
to protection of SME operators in the chain (see
6.2.1.2 at the end). It is explained that the neg:
effects of UTPs are passed on through the i
supply chain to farmers, even if UTPs oc
downstream of primary productiorAs such, it is
necessary to cover UTPs in the chain. This eleme
also part of previous European Commiss
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documents.

Section 3.2 relates EU action to (i) probl
definition and objectives, (ii) complementarity, (
existing rules, (iii) contractuarrangements betwe
parties. (5.3.3; 6.3.1). Coverage of operators
discussed in section 6.3.3 and informs choices r
later on in text (sections 6.4, 7 and 8, #whex B:
coverage of operators and choice of legal instrur
(directive instead of glation).

6.

Section 6.2.1 and Annex B the section and th
Annex clarify that the precise quantification
benefits is not feasibléhe UK was also not able -
quantify benefits in case of the UK Groceries Ci
Adjudicator). But some calculations are provic
which enable a broad idea of the magnitude
benefits. Clearer ranges for costs estimates di
from MS experiences are intraced.

Quantification of the various costs a
benefits associated to the preferred op
of this initiative is missing

The following table provides an overview of the adjustments made to the text to meet the
requirements of the Boardés second opinion:

Changes: location in revised IA & comments

RSB

1.

The report should justify why the 20:
Co mmi s sadnadusidns are no long
valid. The report should explain why tl
European Parliament, the Council
others have requested further actions.
revised report should present additio
evidence to support the need for actior
EU level.

~

C

2.

The scope of the impact assessmer
now more proportionate, coveringnly
those parts of the food supply chi
where asymmetries in bargaining pov
could result in unfair trading practice
The report should explain how tl

In section 3.3of the IA it is now better explaine
that, unlike expected, after 2016 there were ¢
limited positive developments regarding UT]
because both Member States and the Supply C
Il nitiative foll owed L
recommendations only to a limie extent, i.e
material improvements did not materialise. T
discrepancy between expectations and the (lacl
actual development has also been illustrated in a
table.

The last subparagraph of section 5.5.2 has |
reworded and complemented on the conc
implementation of the SME proxy. In section 8, t
aspect is also clarified in the last subparagt
describing he preferred option package.
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preferred option would be ma«
operational. This includes how the pro
for SME size will be implemgted to
better protect weaker operators in
FSC.

It also includes the concrete definition
unfairness criteria to be used for the
practices which the legislation will cove

oL

The report does not provide speci
information on the effectiveness
particular national schemes. It
therefore unclear what the initiative w
add. Without an analysis ofthe
effectiveness of national schemes,
report may overestimate the benefits
the proposed measures. Enforcement |
only change national practice in thc
Member States where no UTP regulatic
or voluntary schemes exist

4.

The report should comment on costs
implementation, especially for setting
and operating the network abmpetent
authorities

The table on benefits shaube adjuster
to reflect the estimates and qualitat
assessment provided in the main repor

A new section 5.3.3.7 has been added for

purpose. In section 8, this aspect is also ctatiin
the last subparagraph describing the preferred o)
package.

In section 6.2.3 of the impa@ssessment report tl
benefits of UTP measures have now been detaile
a table that clearly differentiates the benefits by
practices that are already existing in Member St:
thus illustrating which benefit will accrue to hc
many (and which) Meber States. The table al
includes a tentative assessment of the pote
impact of the listed benefiidhe largest benefit wil
accrue to those Member States where no |
schemes exist, but, for instance, better coordine
across Member States wiliqvide (smaller) benefit
to all. The list of benefits itself is based on the st
by Cafaggi and lamiceli that is included in Annex |

Sections 6.2.3 and 6.3.5 (andnnex 3 were
developed to present further details of the expe
costs of implementation to public administrations
respect to their existing legal frameworks on U
and to expand on the costs expelcto be incurred b
the same administrations in respect to participatir
the network of competent authorities, as well as
costs of organising the network for the EU. The t¢
on costs in Annex 3 was updated accordingly.

Annex 3s table on benefits was updated to reflect
figures on the magnitude of possible benefits anc
qualitative benefits pertaining to increased ti
between operators (discussed in section 6 of
report).
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Annex 2: Stakeholder consultation

1 Stakeholder consultation process

The stakeholder consultation process was set out in a consultation &tfatadycarried out between
17 July and 6 December 2017.

Stakeholders were invited to offer comments and evidence on problem definition, policy objectives,
the need for EU action, policy options, on the likely impact of the policy options, and on
implementdéion issues, including monitoring and enforcement. The stakeholder consultation meets the
requirements in the better regulation guidelines.

2 Summary of stakeholder consultation results
2.1  Inception impact assessment

The inception impact assessment receivedifognt attention, with 66 contributions submitted by
various stakeholdet¥. 33% of these were farmers or farming organisations, 17% Member State
authorities, 15% nogovernmental organisations (NGOs), 11% processors and their organisations, 8%
retailersand their organisations, and 17% other respondents (academia, trade unions, traders, and
anonymous). It should be noted that the inception impact assessment feedback process is not
structured in the sense of a questionnaire. Instead the text of the wimonisbwas sifted for relevant
information in a systematic wagx post

91% of respondents agreed that UTPs exist in the food supply chain (5% did not reply, and 5% did not
state a clear position). 76% of respondents stated that UTPs caused a sigmifibkerh, and 14%

that they did ndf*. 5% of respondents stated that UTPs existed but an overall positive effect on the
food supply chain in terms of efficiency.

71% of respondents believed there was a need fo
NGOs; farmers 82%, Member States 73%, processors 71%), except for retailers (100% of retailers
believed the EU should not act).

Only 5% of respondents commented on the inclusion or exclusion of food products in the scope of the
initiative, being broadly indvour of inclusion. 41% commented on the extent to which food supply
chain operators should be included, with 82% in favour of covering the full supply chain (the outlier
being the processing sector, where only 57% of respondents were in favour of cthefulgsupply

chain).

20% of respondents mentioned the fear factor, generally considering this effect to exist and to be
significant. 62% believed the possibility of making anonymous complaints should exist, 38% believed
it should not). 92% believed etions against those practicing UTPs should exist, 8% believed they
should not). 17% of respondents mentioned cooperation between Member State authorities, with most
being supportive of cooperation.

02 . ) _ . .
European Commissiogonsultation Strategiy Initiative to improve e food supply chain, 2017

03 .. I . oo Lo
Individual contributions are listed in tlirgception impact assessmawtbpage.

04 . . Lo . .
In the remaining of the inception impact assessithe subsecti on the percentages for 6éno response
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2.2 Open public consultatiof®
Overview of respondents

The ogen public consultation (OPC) results were consistent with those of the IIA. The OPC ran for
three months, between 25 August and 17 November, and attracted a total of 1,432 responses(56% by
individuals- 803 responsesand 44% by organisations628 respases). 71% of individuals stated

they were involved in farming (570 responses), and 29% that they were not (233 responses).
Organi sations®6 contributions were mainly by pri
business and professional assooiadi (31%), and NGOs (20%). In terms of sector of activity, the

organisation responses were from agricult-ur al pr
food sector (22%); the trade sector (7%); civil society organisations (7%); the retail @&6)or
research organisations (1%); and 6otherd ( 6%).

The o6private company6é6 group can be further brok:
Small and medium enterprises (SMEs) were 81% of private company responses). Large enterprises
(those withmore than 250 employees) were 19% of all private company contributions.

In terms of Member State of origin the highest participation came from Germany (29% of total),
Austria (14%), France and Spain (7%). The lowest from Croatia, Luxembourg, and Cyprus (1
contribution each).

Respondentsdé views

a) Problem definition®®®
90% of respondents agreed or partially agreed that there were practices in the food supply chain that
could be considered to be UTPs. These results were broadly similar for all stakeholdergitbups,
the exception of the retail sector (12% agreed or partially agreed UTPs existed in the food supply
chain, and 88% disagreed or partially disagiieetbst of these partially disagreed, at 72%).

The respondents were then asked whether a list of gegactiould be considered to be UTPs, with
respondents agreeing or partially agreeing at between 80% (payment periods longer than 30 days for
agrofood products in general) and 93% (unilateral and retroactive changes to contracts) that the
practices were UT® When asked about how frequently UTPs occurred in the food supply chain 87%
stated they occurred regularly or very regularly. All respondents agreed that they occurred regularly or
very regularly except for the retail sector, which stated these nevaraby occurred (84). 88% of
individuals stated UTPs occurred regularly or very regularly.

The respondents were asked to identify which 3 practices they considered to be UTPs and to have the
most serious impact. Of the top 8 practices identified, six Vigszl as Supply Chain Initiative (SCI)
Principles of Good Practice and seven as UTPs in the Agricultural Markets Task Force (AMTF) report

(6payment periods | onger than 30 dfeog préducta mpear i n
general).

305 . . . . .
Where figures do not add up to 100% this is due to tolme omi ssion of

questions (only some respondents will hagen some questions, as these were only relevant depending on an answer previously given). This is
relevant in particular for the retail sector, which meant for several questions the retail response rate is very logs(®uses over 25 retail
organsations). Replies were not compulsory, and some respondents chose not to reply to some questions.

06 " .
Percentages based on number of respondents answering each question.
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SClI's

g AMTF -
Principles | " .
Frequency listed
of Good
. UTPs
Practice
Unilateral and retroactive changes to contracts (concef 771 " .
volumes, quality standards, prices)
Last minute order cancellations concerning perishable prod 316 * *
Payment periods longénan 30 days for perishable products 275 3
Payment periods longer than 30 days for ggam products in 273 «
general
Imposing contributions to promotional or marketing costs 248 t 3
Unilateral termination of a commercial relationship with 297 .

objectively justified reasons

Requests for upfront payments to secure or retain conf

* *

("hello money”) L
Imposing claims for wasted or unsold products 182 * *
Imposing private standards relating to food safety, hygi
food labelling and/or marketing standards, including st 179
verification procedures
Imposing an upfront access fee for selling a product ("lig 152 «
fees")
Programmed overproduction leading to food waste 146
Withholding by one party of essenti@gformation to both 114 %
parties
Passing onto other parties of confidential information rece 098 o
from partner
Additional payment to have products displayed favourably

; o 90
shelves ("shelspace pricing")
Imposing on a contract party theurchase of an unrelate 78
product ("tying")
Inconsistent application of marketing standards leading to 60
waste
Imposing to suppliers costs related to product shrinkage or 40 *
Imposing a minimum remaining shelf life of goodsita time 11
of purchase
Other 83

The questionnaire requested respondents to identify the actors in the food supply chain on which UTPs
might have appreciable negative effects. 94% of respondents agreed or partially agreed that such
appreciablynegative effects occurred for farmers. 83% of respondents for processors; 66% for SMEs;
60% for consumers; 55% for third country operators producing for the EU market; 39% for traders;
and 35% for retailers. Respondents were also asked whether they HmaeddlTPs could have
negative indirect effects on these groups, with broadly similar results.
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b) Need to act
When asked whether action should be taken to address UTPs in the food supply chain 95% of
respondents agreed or partially agreed. If they thoughitnashould be taken, respondents were then
asked to specify who should take such action.

- 87% believed action should be taken by the European Union (in combination with Member States,
58% ; or the EU acting alone, 29%);

- 8% that MSs should act aloneich
- 4% that action should be taken through voluntary initiatives (54% of these were retail organisations).

Of the 87% of respondents that believed that the EU should take action, 51% thought legislation was
the appropriate means, 46% a mix of legislaiod nonlegislation, and 2% preferred néegislative
action.97% of these respondents believed EU action would result in better enforcement of rules; 95%
believed EU action would provide more legal certainty for businesses; 94% that it would level the
playing field in the internal market; 84% that it would benefit EU cfiossler transactions; 84%
believed it would reduce food waste; 80% that it would lead to a higher degree of innovation; and 75%
that it would widen the choice offered to consumers. 67€ktemed both a harmonised definition and a

list of specific UTPs; 21% a list of specific UTPs; 11% general principles; and 1% none of these.

Finally respondents were asked for their views on whether the voluntary Supply Chain Initiative was
sufficient to adress UTPs. 75% disagreed or partially disagreed, and 22% agreed or partially agreed.

All organisation types primarily disagreed or partially disagreed, except for retail organisations( 88%
agreed or partially agreed Supply Chain Initiative was sufficidgto-food and trade organisations

had relatively high rates for O6agreed or partial
(43% and 40%, respectively). 81% of individuals involved in farming and 69% of other individuals
disagreed or artially disagreed.

c) Enforcement
92% of respondents agreed or partially agreed that there should be minimum standards applying to the
enforcement of UTP rules in the EU. Support for minimum enforcement standards ranged from 20%
of retail organisations t&00% for civil society organisations (96% of agriculture organisations; 87%
of agrafood organisations agreed or partially agreed).

Respondents were then asked which elements they considered to form an important part of an effective
public enforcement of TP rules. 94% stated transparency of investigations and results; 93% the
possibility of fines in the case of violations to the rules; 92% the possibility to file collective
complaints;89% the ability to receive and to treat confidential complaints; 8®/@ésignation of a
competent authority; 73% the ability to conduct own initiative investigations; and 36% other aspects.
The various organisation types and individual respondents mostly agreed or partially agreed with these
elements, with the exception oétail (disagreed or partially disagreed with each of the elements
between 72% to 80%).
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2.3  Targeted questionnaire to undertakings

The targeted questionnaire to undertakings a@en between 6 November and 10 December and a
total of 122 responses were received. 35% of respondents were involved in agriculture, 48% in
processing, 10% in retail, 4% in wholesale (remaining answers not classified). In terms of size, 70% of
respondentsvere SMEs. 7% of the respondents classified themselves as buyers, 49% suppliers, 40%
as acting as both supplier and buyer. A high share of replies is from Belgium, France, Italy, Spain and
the United Kingdom (18 Member States have 3 or less replies).

54% d the enterprises acting as buyers and 89% of suppliers state that late payments occur in business
transactions. 14% to 30% of those acting as buyers stated that they have imposed other UTPs in a
business transaction. For enterprises acting as suppli#rsc482% stated that they have been subject

to an UTP as defined above.

30% of the enterprises acting as suppliers have been refused a contract in writing upon request.
Suppliers were asked to estimate if they have been a victim to a UTP when buyesstalgished in

other Member State. 24% of the respondents stated that they were "often or in a significant number of
cases" in such situations. 19% of suppliers stated that dealing with a foreign buyer had a negative
effect on their ability to challengeT®Ps.

60% of the suppliers stated that UTP costs are more than 0.5% of the annual turnover of their business
operation. Under certain assumptions in terms of weight for each category of*8hshemweighted
commercial significance of costs related to UHR be estimated at 1.8% (taking into account the 94
answers of suppliers) to 1.5% (trimming out the extreme answeoscosts, cost over 5%) of their
turnover. 44% of buyers considered compliance costs as "high or moderate".

2.4  Targeted questionnaire to camser organisations

The consultation of consumer organisations resulted in three contributions. This consultation focused
on whether and how UTPs in the food supply chain would affect consumers, according to their
representative organisations.

Respondentsglisagreed that the introduction of legislation on UTPs would raise consumer prices and
agreed that it would lead to an increase of trust in the food supply chain and benefit investment. Two
agreed that the conditions for those employed in the food suppin evould be improved (one no
opinion). All respondents agreed that the introduction of EU rules on UTPs would benefit consumers
in the long term. Two agreed and one partially disagreed there would be benefits in the short term.

One respondent agreed thie introduction of UTP rules in their own country had increased
consumer choice, increased trust, improved conditions for investment for operators, improved
conditions for those employed in the food supply chain, and disagreed that it raised congerer pr
(the other two respondents had no opinion). Two respondents disagreed and one partially disagreed
that selfregulatory initiatives are sufficient. Two respondents disagreed and one agreed that possible
negative effects on consumers from UTP legistatiatweigh the potential benefits (at EU level).

307
Reference points set: oO6over 5%0 (l1l45anew2®%é) (225&nsw@rsp 5%D. 285 %; a

= 0.25%; o6nil or insignificantdé (16 answers) = 0%.
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2.5 Questionnaire to Member State public authorities

Member State authorities were consulted via a set of questionnaires that requested contributions on:
actual and/or estimated administrative costs of enfgramew UTP legislation under certain
conditions; an update of information previously provided (2015) on the status of UTP rules in their
national jurisdictions, including enforcement aspects; and to obtain information on impact assessments
and other studiethat Member States had available in this area. These data were used to inform a study
by external experts and directly in the present impact assessment report (see Annex 1). The
guestionnaire to Member States was officially open between 2 October 20B7/Nmmeémber 2017,

but late submissions were accepted for use in the study by the external experts.

2.6  Joint Research Centre academic workshop on UTPs in the food supply chain

A workshop jointly organised by the Directordbeneral for Agriculture and Rur8Blevelopment and

the Joint Research Centre (JRC) was held in Brussels -d8 Tuly 2017. The workshop brought
together international experts, with a view to discuss the scientific literature on methodology, impacts
and regulatory aspects of UTPs. A repoompiled by several experts and edited by the JRC is
publically available (further details of the outcomes of the workshop in Anri&x 1)

2.7  Ad hoc meetings with food supply chain stakeholders

Several bilateral meetings with stakeholders were organised iatabjaest. Meetings were held with
Independent Retail Europe, FoodDrinkEurope, EuroCommerce, European Brands Association (AIM),

the Danish Chamber of Commerce, the German Retail Federation, the Liaison Centre for the Meat
Processing Industry in the Europednion (CLITRAVI), the European Livestock and Meat Trading

Union (UECBYV), Edeka, REWE, Federation du Commerce et de la Distribution, the European Dairy
Associati on, the I nternational Dairy Federation,
and Food Traders, Europatat, and Euro Fresh Foods. The bilateral meetings focused on answering
stakeholder questions about the impact assessment process and content, for stakeholders to express
support for or opposition to the initiative and raise issues e¥aelce to their sector.

2.8  Civil Society Dialogue groups

Two presentations with an exchange of views were made at Common Agricultural Policy Civil
Dialogue Groups (CDGs), where several stakeholder groups are repréSefitese took place on 6
November 2017Q@lives CDG) and 22 November 2017 (Horticulture/Fruit and Vegetables CDG).

308 Joint Research Centreport Unfair trading practices in the food supply chain, 2017.
309 common Agricultural Policgivil Dialogue Groups
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Annex 3: Who is affected and how?

1 Practical implications of the initiative

This annex sets out the practical consequences ajptens for operators in the food supply

chain, public administrations, and consumers. The options were considered under the following
headings (see section 5): the scope of unf ai
modalities including cooidation, and the legal instrument to be used. Some of the relevant
effects would be oneff costs (adjusting to legislative changes), and others ongoing costs
(additional annual training costs, additional running costs of competent authorities; see section
6).

2 Effect on food supply chain operators

A prohibition of a minimum set of clearly damaging UTPs would have a positive economic
impact on operators in that it would deter such UTPs being applied in their respect. If such UTPs
occurred nonetheless, thespective prohibition would provide operators with a platform on the
basis of which to seek redress by way of public (administrative) enforcement. The operators
concerned would be able to concentrate on competing on the merits and their economic viability
could be expected to be not (or less) affected by UTPs.

The possible negative economic impact of a short list of specific prohibited UTPs for certain
operators would be circumscribed. Concretely formulated prohibitions targeting specific UTPs
would aim tolimit legal uncertainty for commercial transactions. If the principles of good
practice established by the SCI was taken as
Supply Chain Initiative (SCI) participants with the current situation woodnly reside in
rendering the relevant UTPs enforceable; the public enforcement would complement the
voluntary dispute resolution mechanism foreseen by the SCI.

UTP rules would result in compliance costs by operators subject to them. According to a 2016
study, the aspects which were deemed by survey respondents (and especially by SCI members)
to contribute most to the overall effectiveness of the initiative in tackling UTPs were the training

of company staff on the principles of good practice and theiapent of contact person(s) for
internal dispute resolutioft?

The answers to targeted questionnaires sent to undertakings do not allow firm conclusions as to
the significance of these costs. Any such cost would be incurred according to the specific UTPs
that would be covered. It has to be taken into account that compliance costs in respect of the
voluntary principles of good practice established under the SCI have already been incurred by its
signatories who have organised trainihg.A leading supermarkethain replying to the

consultation, for example, has spent EUR 200 thousand eofbtraining measures of staff in

relation to the SCI principles of good practice. Judging by the results, there seems to be a

310 Areté for European Commissiareport Monitoring of the implementation of principles of good practice in
vertical relationships in the food supply chain, January 2016, p. 226.

$lgee European Commission Communicatitackling unfair trading practises in the businsbusiness food
supply chain15 July 2014, p 13.
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general view that compliance costs are nogrefat significance or a major concern for the vast
majority of business stakeholders participating in the surveys.

In relation to a comprehensive coverage of operators, retailers have expressed concerns relating
to the protection of large manufacturerslensuch an approach and the ensuing possible impact

on the customary distribution of margins between retailers and these large manufacturers.
Retailers state they distinguish between these relationships and the ones they have with farmers
and small prodeers of food products.

Under the restricted approach adopted, a reta
products would not be constrained by UTP rules. An approach which provides protection from
UTPs for only smaller operators in the ¢bsupply chain would also be congruent with the
problem driver Ai mbal anc-®dycasé apfraachgascertaining gdhe p o we
existence of an imbalance would enable targeting. It would, however, be less predictable for
operators than an approawhich relates its protective effect to the size of an operator as
measured by a proxy, such as for example his SME status.

Effects on small and medium enterprises

A coverage of operators that also created obligations for SMEs could lead these smaller
opemtors to incur in compliance costs. Although they would not normally be in a position to
resort to UTPs due to their lack of bargaining power this could exceptionally be different, for
instance when they are in a position to sell "ruasty” products. Yetsmaller operators
including farmers generally welcome UTP rules at the EU level (98% of micro and small
enterprises that responded to the open public consultation believe that action should be taken at
EU level to address UTPs, either through legislataly or through a mix of legislation with
nontlegislative approachesind have also participated in agreeing the SCI’s principles of good
practice which applies regardless of size or bargaining power of operators in the chain.
Therefore, it is safe to asme that compliance costs are outweighed by the benefits small and
medium enterprise operators would enjoy if afforded minimum protection against UTPs in the
EU.

Under a restricted approach where protection is offered to SME operators only, care should be
had that the protection does not come to constitute a competitive disadvantage for small
suppliers as their countparties would shift in the interest of their ability to continue to apply
UTPs- their trading activities to operators which do not ergagh protection. The risk of such

an unintended consequence may however be partially mitigated by the fact that it is be harder to
use UTPs against parties which have a significant size and bargaining power; shifting trade is
therefore less likely to cotitute a recipe to keep the benefits from applying UTPs. At any rate,
monitoring modalities could control for such effects.

Effect on public administrations

An EU common minimum standard in the form of a short list of prohibited UTPs would apply in
MemberStates. For some Member States this would not necessitate significant changes to their
UTP regimes as they do already apply national rules that outlaw these UTPs, either via the
application of a general prohibition or in the form of prohibited specific3JHer the majority

of Member States who have UTP rules this would therefore not entail significant additional
costs.

For Member States who do not have UTP rules, EU measures would require adaptation, in
particular with a view to enforcement. The main cesuld stem from the need to dedicate
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resources to enforcement. The designation of a competent authority in Member States would be
a first necessary step under a minimum requirement approach at EU level that relies on
enforcement by Member Stat8éMemberStates which have no competent authority should be
given appropriate time to designate one and enable it. As there would be no formal requirement
other than being vested with the minimum functionally defined enforcement powers, Member
States can rely on Bsting structures and designate, for example, an existing national
competition authority or a consumer protection authdfitjdember States with experience in

UTP enforcement note that significant saving of administrative costs can be achieved by
concentréon and utilisation of sources that already exist (e.g. a competent authority for dealing
with unfair trading practices as part of the national competition authdtity).

Certain Member Statesd current UTP rulthes and

introduction of EU framework legislation would not require them to make (significant) changes.
For others it would be necessary to make changes, including Member States that would have to
designate a competent authority or additionally entrust atirexiguthority, such as a national
competition authority, with an extended mandate covering the enforcement of the UTP rules.

In a targeted questionnaire Member States were asked to provide estimates on the possible set

up and yearly operational costs o#tional bodies dealing with the implementation and
enforcement of UTP related legislation and estimates on possible additional costs linked to an
EU action on UTPs, including costs on reporting and coordination. Limited data has been
presented that wouldlew an estimate of the likely aggregated costs at EU level.

It is difficult for Member States to provide estimates and isolate the costs for the specific
activities related to implementation and enforcing of UTP measures. Most of the difficulties
relateto the determination of the costs of drafting and adopting national legislation. From the
information provided by Member States which have existing UTP legislation and competent
authoritied™ the setup costs vary between 32 thousand EYRp to 3 million BUR®*Y, the
operational yearly costs vary from 10 thousand B®Rp to 2.9 milion EURY. The
differences relate to the size of the countand therefore the national marketnd the level of
ambition of their current UTP legislation.

Focusing on thénformation from three Member States with well established, functioning and
experienced competent authorities the additional costs linked to EU action, including the
activities related to reporting and EU coordination, would be absorbed by the curretiresru

312 SeeBritish Institute of International and Comparative Law, Fair Relations in the Food Supply-Chain
Establishing Effective European Enforcement Structyraserof 2014 in favour of enforcement in Member
States.

313SeeAnnexF, Cafaggi and |l amiceli, Overview on fASpecific
State in the Businegs-Busi ness Retail ,pSle.pply Chainodo, 2018

314E.g. Czeb Republic in replying to a targeted questionnaire sent by the European Commission to Member

States.

315Hungary, Latvia, Poland, Slovakia, Bulgaria, United Kingdom, Czech Republic, and Spain.

318 atvia.

317Spain.

318 atvia.

319Spain.
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and, therefore, according to their estimate, be negligile.

The UK Grocery Code Adjudicator

Example data on actual costs (not estimated) are available from the UK Grocery Code Adjudicator
(GCA). Expenditure was GBP 1,785,741 in the 2015/2016 €iahryear, and GBP 622,024 in the
2016/2017 financial year. Most of the difference is due to a-{scgke investigation into one retailer fin
2015/2016. In the 2016/2017 financial year most of the costs incurred were staff costs, at 67%. [The UK
GCA 6 s aredumded by a levy on the retailers covered by the scheme. In 2016/2017 the lgvy was
raised to GBP 2 million (from GBP 1.1 million in the previous year), to fund future investigations.
Unspent money from the levy is returned to the contributing resaitethe end of each financial yé&r.

Effect on consumers

The introduction of a UTP framework at EU level would have limited effects on consumers.
Operators do in general not claim that the use of practices that are considered UTPs (e.g. by the
SCI) lead o lower consumer prices. Neither is there evidence that Member States with stringent
UTP regulation have withessed stronger inflationary effects concerning consumer food prices
than those with less stringent rules or no rules on UTP: the correlatiany (not statistically
significant) - would rather indicate lower food price increases in Member States who have
stringent UTP rules, although many factors can contribute to the formation of%rice.

On the other hand, arguments suggesting negative effiectsnsumers due to UTPs in the long

run, in particular due to decreasing innovation, quality or choice, have been shown to not be
conclusive in terms of empirical evidence (even though consumer associations and the United
Ki ngdomés Co mp e targteiindhat diezctiomin Evédenceocohletgym innovation

effects is scarce, the difficulty being compounded by confounding factors that are difficult to
isolate.

3 Summary of costs and benefits

It was not possible to quantify with precision the overalldiién from legislation on UTPs.

While there is evidence of harm and of such harm being significant and frequent (see section 6),
the possibility to systematically collect and analyse a representative sample of data allowing for
precise estimation of damagyes not possible (notably due to the ‘fear factor'). This was also an

i ssue in the UKO6s Gimpacteassessnseht Wbedeeendfits jveralriotc at or
stated The measurement of benefits may however be improved in future through data collection

by MS competent authorities coordinated at EU level (through monitoring and enforcement
actions), reported in annual surveys, and fed into future policy reviews. Still, a range for the
magnitude of possible benefits can be provided.

320 ynited Kingdom, Spain an@zech Republic.
321 Groceries Code Adjudicatédmnual report and accour21617.

322356 European Commission Communicatitezkling unfair trading practises in the busingsbusines food
supply chain15s July 2014, p.12, whialses this definition.

323 Groceries Code Adjudicatémpact assessmerilay 2011.
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I. Overview of benefits - Preferred option*

Description Amount Comments
Direct benefits
Up to €2.5 hillion to €8
Effectively enforced protection from UTPs p .
billion®
Indirect benefits

Improved trust between operators and

related reduced transaction costs; level-

playing field for competition; public Mot quantified

enforcement coordination effects/sharing of
best practice

* |t was not possibléo quantify the benefits from legislation on UTPs. See section 6. Estimates for direct benefits
are based on assumptions (see section 6.2.1.1).

The table below provides an overview of the main implementation costs for the preferred option:

1. Overview of costs - Preferred option

Citizens/Consumers Businesses Administrations
One-off Recurrent One-off Recurrent One-off Recurrent
. en G2
negligible tg

. thousand** per
Direct costs - - EMDM - -
million* year per non-SM
operator
Indirect costg -- - - -- -- -

yS3t A3Aqd yS3ItAIAot
Direct costs| - B B B GK2dzaly @GK2dzl yR
Enforcement cost] million** per million** per
administration |administration per yea|

Indirect costg -- - - -- - .

Compliance cost

Direct costs -- - - -- - -

Other costs

negligiblel  cligible
. (either . gig - edpn LISNI |
Indirect costg " . (either positive| - - - o
positive of ) year
) or negative)
negative)

Exchange rat EUR 1.14 / GBP 1.

* Where operators have fully implemented the voluntary SCI principles of good practice, or where national
legislation is in line with the preferred option, costs are expected to be negligible; upper bound costs are drawn from
UK estimdes for oneoff costs.

** Based on experience of large UK retailers; higher end costs would apply only where legislation does not already
exist or where the voluntary SCI principles have not been implemented, otherwise expected to be smaller or
negligible(baseline costs).

*** Costs for MSs that already have legislation in place are expected to be negligible or lower end; higher bound is
based on estimates from a MS where no legislation exists; existing experience in the UK found recurrent
enforcementcostso be about 0708 thousand per year. Other cost
annual coordination meeting.
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Annex 4: Analytical methods

The analysis in this impact assessnoigs not make use of modelling or other analytical techniques.

The lack of analytical tools (such as models) in the literature on UTPs is at least in part explained by
difficulties in accessing data on such practices, due to concerns of operators witisirdis
commercially sensitive information (see the o0fea
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Annex A: Relevant EU documents concerning unfair trading practices

12 December 2016

30 September 2016

7 June 2016

29 January 2016

2 March 2016

1 June 2015

15 July 2014

12 November 2013

31 January 2013

19 January 2012

5 July 2010

28 October 2009

Council Conclusions Strengt hening far mer so
and tackling unfair trading practices

Reportof t he European Econo @i®Bce pa nethbbh&l
on unf ai-tro bauisn eves st r atlkifoodgsupply chaint i c €

European Parliamemn¢solutionon unfair trading practices in the food supply
chain

Reportfrom the European Commission to the European Parliament and the
Council on unfair busineg®-business trading practices in the food supply ch

Opinionof the Committee on Agriculture and Rural Development on unfair
trading practices in the foalpply chain

CommissiorDecisionestablishing the High Level Forum for a better function
food supply chain

European Commissioc@ommunicatioron tackling unfair trading practices

Opinionof t he European Economic and S
on unfair trading practices in the business to business food arfdamsupply
chain in Europebo

European Commission Gre@aperon unfair trading practices in the business
to-business food and ndgonod supply chain in Europe

European Parliamemesolutionon imbalances in the food supply chain

European Commissiaepori Retail market monitoring report, Towards more
efficient and fairer retail services in the internal market for 2020

European Commissic@ommunicatioron a better functioning food supply che
andStaff WorkingDocument Competition in the food supply chain
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http://ec.europa.eu/economy_finance/publications/publication16061_en.pdf
http://ec.europa.eu/economy_finance/publications/pages/publication16065_en.pdf

Annex B: The nAfear factoro anodo
approaches to unfair trading practices

1 Fear factor

A 20114 report found t hatany pogesleal rulesncondermiegs e T
investigations must provide for rules to protect confidentiality and anongfiftyhe results of
t he European Commi ssi onods publ i c conghel t at i c

respondents confirmed that fear of negative consequences in case of a complaint about UTPs is

an important consideratiod> Only about 9% of the respondents disagreed. In a 2011 study, 64%

of respondents stated that the reason why they did not takerfsteps than discussing the issue

with their buyers was that t h%¥yl%vwmtedethatafey ai d
were threatened with retaliation in case of taking action.

Existing judicial and administrative redress possibilities in esoktember States lack in
effectiveness in tackling the fear factor. The sentiment of a lack of protection due to the absence
of an EU approach that would provide for minimum protection is confirmed in recent surveys.
The open public consultation of July Z0showed 95% of respondents to agree that action
should be taken to address UTPs in the food supply chain. 87% of respondents believed the
European Union should act on UTPs. A 2016 study stated:

iRSafeguarding the parti es taliation, mmetgbdeas anx pos ur
essential component of any dispute resolution process. [...] Generally speaking [...] the
comparison between the preference for legislation at EU level and at national level
shows that the former is clearly preferred bythevastma i ty of *t espondent

In the following, UTP enforcement mechanisms as they exist in Member States are further
discussed as to their effectiveness.

2 Judicial redress

All Member States have provisions of law that govern contracts. Private parties can tkéy

relevant rules to seek redress against certain UTPs in national courts that constitute violations of
provisions of contract law (e.g. breach of contract). However, complaining about UTPs in
national civil courts constitutes a risk for operators tuthe fact that there is no possibility in
civil law proceedings®to not divulge oneds id

324 British Institute ofinternational and Comparative Law, Fair Relations in the Food Supply €Batablishing
Effective European Enforcement Structuggperof 2014, p. 12.

325 3ee European Commission, DG GROBWmmaryof responses to the European Commission Green Paper,
2013.

326 Dedicated Research for CIAA and AIM, Unfair commercial practices in EupppsentationMarch 2011,
slide, p. 15.

327 Areté for European Commissiareport Monitoring of the implementation of principles of good practice in
vertical relatimships in the food supply chain, January 2016, pp. 17, 92.

328 See for instance SEO economisch onderzoek, Oneerlijke handelsprakéj@nfor the Dutch ministry of
economy, 2013, pp. 120.
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A further significant limitation of the effectiveness of judicial redress, in particular for SMEs, is
the costs of legal proceedinig.In the case of admirtistive enforcement, the administration

pays while in the case of judicial enforcement the cost risk is typically borne by the plaintiff.
Who bears the cost risk does not only have important distributional consequences, but also has
ramifications for the #fectiveness of enforcement itséff.

In conclusion, judicial redress against UTPs can present significant shortcomings and tends to be
ineffective where business relationships are characterised by imbalances of bargaining power
between parties. This is particular a relevant factor for SMEs, which are least likely to have at
their disposal the necessary means to cover the potentially high costs of legal representation,
given the complexity of such processes and the lack of knowledge on how to enfaragltei

in view of available remedi€g®

3 Administrative redress

Administrative regimes in certain Member States can and do take into account the perceived
retaliation risk and the consequent bias against complaints in courts by mechanisms such as own
initiative investigations or the ability to treat individual complaints confidentially or to receive
complaints by producers associations.

It is not so much any tbuilt limitations of the administrative redress model that as such would
present a challenge iterms of UTP enforcement rather than the heterogeneous enforcement
landscap&? i to the extent that Member States have publicly enforceable UTP -rubes
constitutes a challenge.

Competition authorities to the extent they are charged with the treatnoé UTP complaint$

can often protect the anonymity of complainantglbeit sometimes this is not possible
throughout the full proceeding$ for instance by having recourse to own initiative
investigations>® However, enforcement of competition rulesand the attending procedural
powers of national competition authoritiess in general not solution for victims of UTPs. If a

UTP causes detriment to an economic operator, but does not have an effect on consumer welfare
or on competition as a process,rttmpetition law does normally not provide redr&ss.

A European Competition Network (ECN) Report of 2012 observes:

Al ]n their monitoring investigations a | ar
(NCAs) have also identified as an issue the axigteof certain practices linked to
imbalances of bargaining power between market players that are deemed unfair by

329 European Business Test Panel 2012, Summagrgrtof the responses received to the commission's consultation
on unfair bginess to business commercial practices gt3eq.

330 30int Research Centerport Unfair trading practices in the foodpply chain, 2017, Swinnen and Vandevelde,

p. 63.

331 European Commissiogreen Pape?013 p. 15.

332 5eeAnnex FE Cafaggi and | amicel i, Ounfir wadiegWwracticesinBembec i f i ¢ r
State in the Businegs-Business Retail Supply Chain, January 2018 and also the summary Aatrieg G).

333 See SEO economisch onderzoek, Oneerlijke handelspraktigqgrifor the Dutch ministry of economy, 2013,

p. 19.

334 council Regulation (EC) No 1/2003 on the implementation of the rules on competition laid down in Articles 81
and 82 of the Treaty, recital 9.
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many stakeholders. [...] However, the NCAs have found that most of these practices do

not fall within the scope of competition rules at thé¢ [Evel or in most of the Member

States. Consequently, a few NCAs have proposed alternative solutions to tackle them,

such as the application of national laws against unfair trading practices or the adoption

of codes of conduct or good practices with é¢ffecv e enf or cenf@nt mechani

Competition authorities considered that in most cases these practices do not fall under the scope
of EU- or national competition rules of Member Stat&sA point in case is competition cases
involving an abuse of dominancenlass an undertaking has a dominant position in the relevant
market ("substantial market power") its commercial practices are not open to examination under
classical competition law. The (ab)use of mere "bargaining power" in a bilateral commercial
relatiorship does not fall within the scope of Article 102 TFEU (see also Article 208 of
Regulation 1308/2013). Having said this, some Member States have formally extended the scope
of their national competition law by also covering a specific prohibition of LAreksthereby
expanding it into unfair dealing rules (Germany).

4 The voluntary Supply Chain Initiative

The Supply Chain Initiative (SCI) was devel o
High Level Forum on the Better Functioning of the Food Supply Chiaimcludes an agreement

among associations of operators of the food supply chain to promote fair business practices in
the food supply chain as a m$or commercial dealing$’ It is described in more detail in

sections 2.7 and 3.3 of the impact assessment report.

335 European Competition Netwostudy 2012Reporton competition law enforcement and market monitoring

activities by European competition authorities in the food sector, paragraph 26. See also paragraph 73.

336 Idem paragraph 254 including box. See dkanda Cafaggi,Studyon the legal framework covering business
to-business unfair trading practices in theitestiapply chain, final report, 26 February 20p4 38.

37 The High Level Forum on the Better Functioning of the Food Supply Glaimprises Member Seahational

authorities responsible for the food sector at ministerial level and representatives of the private sector. As regards the
Supply Chain Initiative, the Belgium code of conduct of 2010 was a precursor to the Supply Chain Initiative. The so
calledAgro-Food Chain consultation started in 2009 in Belgium.
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Annex C: UTPs, agriculture and the agrifood sector:
guantitative evidence

1 The food supply chain

The food supply chain in the EU comprises all actors and activities from primary agricultural
production to food processing, distribution, retailing and consumption. It ensures that food
products, including beverages, are delivered & dhaneral public for personal / household
consumption via retail sales or food services (catering, etc.). It also includes recycling and
disposal stages where appropriate.

Figure 1 - Organisation of the food supply chain

The Food Production Chain

Source:CDC

The number of actors in the food chain varies greatly at each level. In the EU, around 11
million farms, providing work for roughly 22 million people (both full time and part time, for

a total of around 9 million fultime equivalent) produce primaproducts for processing by
about 300 thousand enterprises of the food and drink industry. The food processors sell their
products through the 2.8 million enterprises within the food distribution (wholesale and retail
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trade) and food service industry, whicleliver food to the EU's 500 million consumers.
Overall, the food supply chain employs around 44 million people in the EU.

The total turnover of food retail and food services amounted to close to EUR 1,600 billion in
20158 thus representing around 14%total consumption in the EU. It grew annually by
2.2% on average from 2009 to 2015. This importance is also reflected at the consumer end:
EU households dedicate on average 14% of their expenditure to food and beverages, ranging
from less than 10% in thdK to 32% in Romania in 2015. The gross value added generated

in the food supply chain has been growing by 2.4% annually since 2008, and amounts to
slightly less than 7% of the total value added of the EU economy.

Figure 2 - Value added in the food supply chain (billion euro)
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Food retail, wholesale and food services
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a0 B Food processing and beverages industry
® Agriculture & fisheries
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Source: DG Agriculture and Rural development from Eurostat (Economic accounts for agricultural, Structural Business, Aatistal
national accounts)

Value added in thagricultural sector grewat a slower pace since 2008 (+1% annually) than

the other segments of the food supply chain (+2.5% annually for processing, +3.2% annually
for the food retail and services sector). Following the increasing consumer demand for
convenience products and sees associated to food and beverages, the processing and the
retail stages have added additional features to the basic agricultural product, stimulated by the
changes of lifestyle, urbanisation, consumer preferences and general economic
environment®. They have expanded their share in the total value added in the food chain,
while the share of agriculture (around 25% of the total value added created in the food chain)
has decreased in trend by around 0.14 percentage points per year over the peri@8)(2008

338 Sources for this paragraph are the same as the one for figure 2. Elaboration by DG AGRI from various Eurostat
data sources (Economic accounts for agricultural, Structural Business statistical, @atimnal accounts)
39ey Agricultural Markets Brie{2015), No. 4.
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While the added value of fishery and aquaculture sector plays a marginal role within the
overall food supply chain, there is an upward trend mainly due to the role of aquaculture.

Figure 3 - Value added trend of the fishing anguaculture sector
6000

5000 m Marine fishing

Hm Marine
aquaculture

Million EUR

m Freshwater
aquaculture

2008 2009 2010 2011 2012 2013 2014

Source: JRESTECF (Scientific, Technical and Economic Committee for Fisheries); Structural Business statistics, Annual national accounts)
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Figure 4 - Share of agriculture in value added in the food supply c{tan
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2 Economics of agriculture

From an economic perspective the agricultural sectoris part6fthe conomy 6 and c &
described according to its product and production characteristics, demand and supply
structures, and public good characterisfits Agricultural products are to a greater or lesser
extent perishable (for some products storage piiisis are limited, meaning that the price in

the market at the time of completing production, or shortly after, is the only available price),
produced during a short period of the year (seasonality), following relatively unpredictable
biological processs (rather than, for example, mechanical processes) that are also subject to
natural conditions (weather). Agricultural products are also frequently homogeneous in nature
(it is difficult to capture value by differentiating production, although some diiteation of
products does take place, for example organic production or the use of geographical
indications) and there are a high number of producers producing those products (agricultural
producers are typically full price takers). Agriculture faces eredesing return per unit of

input after a certain (relatively early) point: the output per unit of input is gradually lower as

340 Mainly from Tomas Garcia Azcaratprésentatioh
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inputs are increased (Law of Turgot). This has the implication that an agricultural producer is
significantly (early on when comaped to manufacturing) limited on the amount of income
they can make from inputs and land available.

Demand for and supply of agricultural products is highly inelastic (if the quantity supplied or
demanded varies by a small amount, the effect on pricagngicantly larger). This makes

the agricultural sector particularly exposed to demand and supply shocks (relatively to other
economic sectors), as a small reduction in demand or a small increase in supply can lead to a
significant reduction in pricesnd, eventually incomes (high income volatility). This is
compounded by the fact that there are also production lags in agriculture, whereby production
decisions are significantly removed from placing products on the market (production
responses to marketipes are necessarily relatively slow when compared to other sectors
which contributes to volatility in the face of uncertainty about future prices, for example when
too much aggregate output is planned through individual production decisions).

Finally agriculture typically covers a high share of the total land cover of a territory, with a
relatively complex set of public goods (and
areas of biodiversity and landscape value, greenhouse gas emissaamyg {rom livestock)

and other possibly significant externalities (such as pesticide and fertiliser run off into ground
and surface waters); food safety (food security and food quality) and population health; or
animal health and welfare.

3 Agriculture specifics

The EU's farm sector is one of the world's leading food producers and guarantees food
security for over 500 million European citizeéinst a time of growing resourcand climate

related threats in the EU and around the globe. Farmers manage %vef 48 EU's land

(about 75% with forests) and, in addition to agricultural and food production, also provide a
wide range of public goods, including environmental services (related to biodiversity, soils,
water, air, landscape), essential carbon sinkk reanewable resources for industry and the
energy sector, as well as social benefits to

While the EU fishery and aquaculture sector is relatively small (in 2015, about 140,000
people were employed in the sec(6 TE equivalent), representing 0.1% of all jobs in the
EU), the sector plays a crucial role for employment and economic activity in several iegions

in some European coastal communities as many as half the local jobs are in the fishing sector.
Smaltlscde coastal fishermen represent three quarters of the EU's sector but are responsible
for a minor part of EU catches.

The Common Agricultural Poliéy* has been reformed several times over the last 25 years,
switching from a pricesupport system to a moreanketoriented policy. Domestic EU prices
have generally aligned to international prices for agricultural products and the
competitiveness of the EU agdod industry has dramatically improvedhe EU has been a

net exporter of food and drink productscgr200§* with the value of EU agfiood exports

rising to EUR 131 billion in 2016 (compared to EUR 60 billion in 2006g agrifood sector
represented 7.5% of total EU exports in goods in 2016. With a surplus close to EUR 19

341 The CAP includes fisheries, see Article 38 TFEU and Annex .

342 E0r fish and seafood, the EU is a net importer of these products. 24 billion EUR worth of fish and seafood were
imported into the EU in 2016. The volume of iREl exchanges is just as big.
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billion, the agrifood sectois a major contributor to the overall trade surplus of the European
Union in goods (EUR 39.3 billion in 20183 Export activity is a strong contributor to the
creation of job%¥* on farms as well as in the agood sector.

While the participation of théeuropean ag#iood sector in global markets has created
important trading opportunities, it has also exposed it to greater market instability. Food
production remains an uncertain activity, with agriculture dependent on weathematin
current increagngly globalised context and more markistven Common Agricultural Policy
subject to higher price volatility arising from global markets. In addition, while demand of
agricultural products is rather inelastic because largely directed towards food|tagidicu
supply (production) is also inelastic (cannot typically be adjusted rapidly): there are long lags
between the production decision and the actual production due to the biological processes
involved (up to several years for animal production or peemiarops) and the perishability

of agricultural goods does not always allow long storage periods. Farmers, fisherman and
food producers in the EU operate under strict food safety, environmental and animal welfare
regulations in line with consumer expeaias. Consumers express their increasing interest in
having access to a variety of healthy and nutritious food as well as to food with specific
characteristics, such as organic produce, products with geographical indications, local
specialities and innoviae types of food.

Average farm income per working unit is significantly below average wages obtained in other
economic sectors in the majority of Member States ksgere 5. Direct payments narrow

this gap and contribute to achieving one of the Treaty's CAP objectives as defined in the
Treaty on the Functioning of the European Union: to ensure a fair standard of living for the
agricultural community. Farm householtEn also gain neagricultural osfarm and offfarm
income, just as any other household (e.g. through tourism services, energy production or part
time work out of the farm in other activities). In the case of fisheries, no income contribution
exists: theevenue is fully dependent on market dynamics.

343 Monitoring EU AgriFood TradeDevelopment until December 2016.

344 A DG TRADE analysisi not specific to agriculturé suggests that 31 million jobs in the EW4 % of total
employment depend on exports, with 14,000 EU jobs added for every EUR 1 billion of exports.
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Figure 5 - Comparison of farm income and wages
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Source: DG AGRI from DG AGHADN and Eurostat

Due to structural change and technological progress in the agricultural sepioultural
production in the EU takes now place in fewer, larger and more capéakive farms than

in the past. There is a continued trend of declining jobs in farming. More than one out of four
agricultural jobs has ceased existing since 2005 (26a®@ the number of jobs has been
decreasing by 2% yearly between 2005 and 26713.

And yet, the importance of agriculture, as well as the food sector, for society extends beyond
primary food productionEU agriculture has been evolving in recent decade&s anmore
consumer driven, knowledge based, innovative and high quality system of food production,
delivering a very diverse set of products to global markagriculture has positive
ramifications for the rural economy and digitisatives the potentidbr further increases in
productivity for the food and farm sector as it does for the economy as a whole.

At the primary production end of the supply chain, there are increasing input costs due to
competition for scarcer natural resources as well as tinpitessibilities for primary producers

to add value to the basic prodifét Having said this, EU farmers produce a wide range of
safe and high value foods, with a high level of quality in terms of food safety, nutritional

345 Facts and figures on farm structyr2®l7, p. 4.

34884t not impossible through segmentation, e.g. quality products such as organic farming or geographical
indicatiors. Farmers may also process and sell directly their products, and thus are not limited to the role of primary
producers.
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value, taste, cultural and heritagalue, methods of production, etc. (for example, there is an
increasing amount of products with geographical indication status and a dynamic organic
sector).

Around 66% in value of the food (beverages excluded) retail *8alesrrespond to
agricultural pralucts as defined in Annex | of the Treaty (fish products included), the rest
being processed agricultural products (PAPs). Most of these 'agricultural products' are not
strictly primary stage products and went through some (mostly basic) processing.

4 Structure of the different stages of the food chain

Agricultural production is in general highly fragmented and largely comprised of small units
in physical terms, since only 7% of farms had more than 50 ha of agricultural land #*2013

At the EU level the CR%concentration ratio; the market share of the five largest firms) at
farm level (1) was 0.19% in 2010 (ranging from 0.4% in Germany to around 9% in Estonia).
The dispersion due to the large share of famigned farms poses unique challenges,
particularlywith respect to vertical coordination and quality control over the supply dhsiin.
processors and distributors have become larger, more concentrated and have increased their
quality requirements, farmers, without losing their legal personality, haveligiséaband
maintained networks to improve their bargaining position, through a still large number of
producer organisations and/or cooperatives, with different degrees of organisation. The
market share of agricultural cooperatives is of about 40% at E&lf{&(with a higher share

in some sectorse.g. dairy above 50%, fruit and vegetables at 54k@&n others e.g. sugar

or pig meat below 30%; and/or a higher share in some Member StatesNetherlands and
Denmark above 60%than others most Easter Europe Member states at low or very low
levels).

In other parts of the chain there are higher concentration levels, in both the food processing
and food distribution sectofs’ The degree of concentration in these sectors has generally
increased over thiast decades with consolidation in food processing and retailing companies
through natural growth and mergers, particularly for retailers in the £990s.

The top five food processing firms are estimated to represent an overall market share in retail
of a noderate 15% in a majority of Member States, but this global ratio increases for
determined sectors with more specialised food industries, e.g. for dairy food products, in most
Member States, the concentration in the top five dairies (private companipsrato®s or

POs) is above 40% and even close to 70% in a few courfigae€ §. In the biscuits or the
confectionery sectors, the CR5 is above &8%and around 30% on average in processed
meat, seafood or fruit and vegetables produeitgufe 7, while in other sectors concentration

may be much lver (e.g. baked goods, around 15% on average). Data at EU level suggests

347 own estimate on the base of Euromonitor on five Member States (DE, FR, IT, ES, UK)
348 Facts and figures on farm structyr2817, p. 4.

349 Bijman J. et al. (2012B5upportfor Farmers' Cooperativeexternal study by LEI for the European Commission,
pp 29 and following.

3ONo data is currently available concerning food services concentration.
351 Swinnen J., (2015), Changing coalitions in value chains and the political ecof@gycultural and food
policy, Oxford Review of Economic Policy 31(1), pp-905.
®2Bukeviciute L. et al., The functioning of the food supply chain and its effect on food prices in the European
Union, European Economy, Occasional Paper 47, 2009, p. 21.
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however that, beyond high concentration in certain sectors and Member States, the food
processing sector still has a large share of SMEs. At EU level, SMEs represent 49% of the
turnower and 63% of total employment in the food supply sector.

Figure 6 - Share in % of top five processing companies sales of packaged foods (2016)
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Figure 7 - EU average MS concentration ratios (CR5) per food sector

Source: DG AGRI from Euromonitor
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The food distribution tier is also highly concentrated, mainly in the retail sector. Food
products are distributed primarily throughpsumarkets, hypermarkets and discounters, which
account on average for 71% of total packaged food sales in the EU MemberTSisite$. (

Tableli Share of retail sales of packaged food sold by hypermarkets, supermarkets (>400m2) and
discounters

2012 2013 2014 2015 2016 2017

Bulgaria 42,6 45,3 47,3 48,6 49,7 50,7
Croatia 56,1 56,9 57,8 58,6 58,9 59,4
Czech Republ 75,4 75,5 75,7 75,6 75,5 75,7
Estonia 77,9 78,0 78,2 78,2 78,2 78,2
Hungary 58,7 59,6 60,3 60,7 61,3 61,7
Latvia 53,0 52,5 53,5 53,8 54,7 55,3
Lithuania 64,9 65,1 65,4 65,3 65,6 65,7
Poland 59,4 61,7 63,0 63,9 64,4 64,8
Romania 49,8 50,8 52,5 54,2 54,5 55,5
Slovakia 68,0 68,5 68,9 69,1 69,4 69,7
Slovenia 82,8 83,1 83,4 83,6 83,9 84,3
Austria 77,8 77,8 77,9 77,7 77,7 77,7
Belgium 70,0 70,0 70,1 70,3 70,5 70,5
Denmark 81,6 82,4 82,7 82,8 82,7 82,7
Finland 70,1 70,3 70,3 70,3 70,6 70,8
France 68,9 68,7 68,5 68,3 68,1 67,6
Germany 78,4 78,7 78,8 79,0 79,1 79,3
Greece 61,3 62,5 62,9 63,4 63,0 62,9
Ireland 66,2 66,2 66,2 66,4 66,5 66,4
Italy 64,3 64,5 64,7 64,8 64,8 64,8
Netherlands 80,3 80,4 80,5 80,6 80,8 80,7
Portugal 74,3 74,2 74,3 74,1 73,9 73,7
Spain 70,7 71,2 72,0 72,2 72,6 72,9
Sweden 81,0 80,9 80,7 80,3 80,1 80,0
United Kingdo 70,4 70,1 69,9 69,6 69,4 69,2
EU-28* 70,5 70,7 70,9 70,9 71,0 71,0

*Malta, Cyprus, Luxemburg not taken into account

Source: Euromonitor

At EU level, the top five retailsrrepresent (CR5) 20% of the market share on average. This
high level of concentration has been a feature of the sector for several years. In 2007 the top
five retailers held market shares (CR5) of more than 50% in most Member3tatith, in

general, lgher concentration ratios in the older Member Stateslore recent data shows

that this process is continuing, with further mergers, acquisitions andvi@itired®. In

2016, based on Euromonitor data (not coveringimmand other nostore sale$®), theCR5

in the grocery retail sector was above 60% in the half of Member States (above 80% in
Sweden and Finland) and below 40% only in Italy, Bulgaria and Greece. Depending on the

353|bidem

%4Dobson, P. (2016), Grocery retailing concentration and competition in the European Union, presentation to the
workshop Competition in the food retail sector, 2 May 2016, European Parliament.

355 EY, Cambridge econometrics Itd, Arcadia international (2014), The economic impact of modern retail on choice
and innovation in the EU food sectstudyfor the European Commission, pp.-43.

356 Non-store sales represent 2.8% of the EU retail sales of packaged food products in 2016 (Euromonitor).
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Members State and product concentration ratios can be higher on the prosiesesihgn on

the retail side. Other sources (e.g. Planet Retail) show some slight differences but an overall
common trend and similar magnitudes. Data at EU level also suggests that the food wholesale
and retail industry is characterised by the existariae very high number of SMEs involved

in food trade (over 99% of the enterprises representing 54% of thewmvarrb6% of the total
employment)

Increasing concentration is also seen through the development of international buying groups
(IBG), organisd by several retailers to improve their purchasing poweFhe five major

buying groups in the EU have a size larger than any of the single retailers in a6

out of 10 large retailers in the EU are members of and IBG. IBGs usually operate cross
border. 2 of the 3 main IBGs are established in Switzerland. However, the impact of IBGs on
the food supply chain may not be as a significant as the impact of each single retailer, as it is
estimated that only 5% of the total volume purchased by individiallers is purchased
through IBGs. IBGs focus on uniform and widespread consumer preferences products such as
pasta, processed tomatoes and sauces, canned vegetables, rice, sugar, olive oil, etc.

37EY et al. (2014), p.52.
38en Kate G. and van der Wal S. (201A)ernational supermarket buying groups in Eur@@®@MO paper March
2017.
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Figure 8 - Retail concentration rdo (CR5)

CRS in store-based grocery retail; 2016
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5 Price transmission

In terms of price evolution along the food supply chain, food prices
other goods since 2007, in particular following food price s

9ey Agricultural Markets Brie{2014) No.3.
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rew faster than prices for
KesSeveral factors
contributed to this: the increasing global demand for food, the slowdown in productivity
growth in agriculture, as well as the increasing input cost (such as fertilisers, plant protection
products, etc.) and their link with price trendsoiier commodities (e.g. energy). Despite
lower agricultural commaodity prices since 2015, food prices trends do not seem to have yet
followed a downwards correction compared to the general inflation rate.


https://ec.europa.eu/agriculture/markets-and-prices/market-briefs_en

Figure 9 - Inflation rateand food price index (index 100 = 2005)
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Prices in the food supply chain are also characterised by strong volatility (price variation
through time at every step of the food chain). Volatility is stronger for primary préffucts
while theretends to be a smoothening effect downstream in the food chain, essentially caused
by the fact that (volatilpriced) raw material represents only a limited share of the cost of the
final food product® Consumer prices for food products tend to rise oredee less than the

raw material concerned (e.g. higher volatility of wheat prices than bread prices).

360Fy Agricultural Markets Brie{2015) No.5, Price Developments and links to food secunityice level and
volatility.
361 Bukeviciute L. (2009), p.16.
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Figure 10- Food supply chain index for ERB (20072017)
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Source: Eurostat, Food price monitoring tool and DG Agriculture anthRDevelopment based on data provided by the Member States

In addition there is a debate about asymmetric price transmission in the food supply chain, in
particular for downward price corrections: a decrease in the price of agricultural products is
transnitted more slowly to the subsequent stages of the food supply chain than an increase in
the price of raw materials (stickiness of prices). This may be caused by differentiated market
powers, but alternative explanations are also provided (i.e. adjustosist menu costs,
government interventiof¥ and these effects can vary significantly across product type, level

of the supply chain, seasonality and Member St&feuch asymmetry was found to be more
pronounced in food chains of the newer Member Statesnveompared to the Euro area in
2009°* and in specific sectors and countri&s.

6 Rules on UTPs and price evolutioff®

One concern about regulating UTPs that is often referred to is that they could result in increased prices
for consumers, in particular if they result in legislating practices which may result in efficiency gains
at the chain level. Other views are thatytieeuld lead to efficiency gains and lower consumer prices if
such regulation results in the building of trust and decreased transaction costs.

Swinnen and Vandevelde (203%)group Member States based on how they have undertaken action to

362\/avra P and Goodwin B. (2005)Analysis of Price Transmission Along the Food Ch@ECD Food,
Agriculture and Fisheries Working Papers No3.

383 Dries L. (2017),The economic impact of unfailatling practices on upstream supplipresentation at the
workshop 'Unfair trading practices in the food supply chain’, 17 July 2017.

364 Bukeviciute L., (2009), p.18.

365Ey Agricultural Markets BriefNo. 5 (2015), Vavra et al. (2005).

366 This chapter has been elaborated on the basis of a longer note authored by Pavel Ciaian and Federica Di
Marcantonio, from JRC Seville.

367 Swinnen, J. and S. Vandevelde (2017), Regulating UdiRarsity versus harmonisation of Member State rules,
in Fagkowski, J., C. M®nard, R.J. Sexton, J. Swinnen
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combat UTPs byansidering two criteria (i) the type of legislation used (legal treatment of UTPs) and
(i) the coverage of UTPs in their legislation. Then using these two criteria, they develop a ranking of
MS on the base of the stringency of their UTP regulatory framewtopreliminary work by the JRC
compared this ranking of Member States with the evolution of (deflated) consumer price for food for
20102016 (see

Figurell).

Figure 11 - Relation between Consumer food price index and stringency of UTP rules
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The comparison shows that the correlation between the stringency of UTP rules (1) and consumer
food prices is weak (Mendn States with the more stringent rules on the left in figure 10). Many
factors other than rules on UTPs are at play in the determination of the evolution of food consumer
prices. If anything, the poor correlation shows that Member States with more stringées seem to
enjoyed lower food price increases than Member States with less stringent UTP rules. There are
similar results for longer periods (20@916; see figure 11).

(Editors) (2017)Unfair trading practices in the food supply charliterature review on methodologies, impacts
and regulatory aspects, European Commission, Joint Research Centre.
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Figure 12 - Relation between Producer food price indexl @tringency of UTP rules
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7 Intra-EU Trade

Intra-EU trade in the food chain can be looked at both from data on firm data (exports and imports
declared by firms per sector of activity in the economy), allowing a split per size of(Eumnsstat-
International Trade in GoodsTrade by NACE Rev. 2 activity and enterprise size class), or from
customs data (Eurostat Comext), tracing the origin of goods.

Most of the total value of intrd&EU trade in goods is by large companies, with expatreshout 3,073

billion in 2018% A breakdown by enterprise size shows that SMEs represent approximately 39% of
total intra-EUtrade 3*° For firms in agriculture, forestry and fishing most EU trade in value is by SMEs
(81%), while the value is 0.5% of thedbintra-EU trade. The large share of SMEs in agriculture is
likely due to the relatively small size of farms when compared to other economic actors (large
companies having more than 250 employees). For food product manufacturers most EU trade in

368 Source: Eurostatintermational trade in goodsTrade by NACE Rev. 2 activity and enterprise size class
01/12/2017 update

389 Because of lack of data on intJ exports by company sizerfagriculture, forestry and fishing, the

calculations exclude Estonia, Ireland, France, Italy, Cyprus, Latvia, Luxembourg, Malta, Austria, and Finland.
Comparisons are made liter-like for the remaining Member States. The Member States used in thetall
represent 76.7% of total intiaU trade. Where data were reported but company size listed as ‘'unknown' these data
were assigned to companies with 250 employees or more to provide a conservative estimate in relation to the
significance of SMEs.
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value isby large companies, but SMEs have a significant share in value tradeuhif43%). Intra
EU food product trade represents approximately 4.5% of total i&ichtrade.

In terms of the number of enterprises involved in inEd trade, the majority of thee are SMEs, as is

to be expected (approximately 88% of firms involved in Hiith trade are SMEs, 59% are micro
enterprises, i.e. have fewer than 10 employees). The share of SMEs is slightly higher-flmwoagri
approximately 94% of agriculture, forestayd fishing firms involved in intd8U trade are SMEs (but

the vast majority of these are micro enterprises, at 71%) and approximately 91% of food product
manufacturers involved in intr&U trade are SMEs (32% are micro enterprises).

By products (EurostaComext), for a selection of products aiming at representing the food sector,
the total value of intraEU trade represented around EUR 250 billion, which is equivalent to around
25% of the total turrover of the food manufacturing industries (and above 1&%he turnover of

food wholesale and retail trade turnover). In order to check whether less processed products would
be less traded than processed ones, the share of iBtdatrade in quantity over the total production

in the EU for several products wasnsidered. Such a share is at a minimum around 20% for cereals
(unprocessed) or apples and pears, and around 30% for most commaodities like pigmeat, sheep meat,
poultry, wine and even higher for tomatoes (fresh) or beef meat (40%) or olive oil (over 50%).

Table2 - Value of intra trade / number of firms involved in inEE&) trade per size of

enterprise
VALUE All economic activities| Agriculture, forestry] Manufacture of food
and fishing products
Value % of| Value % of| Value % of
(thousand total | (thousand | total (thousand | total
euro) euro) euro)
Total 2,357,584,071 12,707,198 105,548,153
From 10 to| 216,827,542 | 9.2% | 3,564,990 | 28.1% | 8,374,110 | 7.9%
49
employees
From 50 to| 394,800,531 | 16.7%| 3,313,138 | 26.1% | 34,910,161 | 33.1%
249
employees
250 1,445,345,221 61.3%| 2,403,862 | 18.9% | 60,483,655 | 57.3%
employees
or more
SMEs 912,238,850 | 38.7%| 10,303,336| 81.1% | 45,064,499 | 42.7%
NUMBER Ol
ENTERPRISH
All economic activities| Agriculture, forestry| Manufacture of food
and fishing products
Number  of| % of| Number of| % of| Number of| % of
enterprises total | enterprises| total enterprises | total
Total 949,631 30,660 18,435
Fewer than| 563,833 59.4%| 21,654 70.6% | 5,941 32.2%
10
employees
From 10 to| 202,002 21.3%| 5,584 18.2% | 6,580 35.7%
49
employees
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From 50 to
249
employees

69,110

7.3%

1,489

4.9%

4,191

22.7%

250
employees
or more

114,686

12.1%

1,933

6.3%

1,723

9.3%

SMEs

834,945

87.9%

28,727

93.7%

16,712

90.7%

Notes

** Where data were reported but company size listed'asknown' these

data were assigned to companies with 250 employees or more.
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Table3 Value of intra EU2 8

trade

(e

i n

PRODUCT/PERIOD

Jan.-Dec. 2012

Jan.-Dec. 2013

Jan.-Dec. 2014

Jan.-Dec. 2015

average 2012-15

01 Live animals

8 035032 611

8 574 692 738

8 287 481 756

8 208 733 416

8 415 399 996

02 Meat and edible meat
offal

34 751 794 952

35010 425 513

35257 075 435

35 286 150 349

35 334 499 761

03 Fish and crustaceans,
molluscs and other aquatic
invertebrates

13991 110 482

15 021 990 879

16 262 271 457

17 609 588 241

15 721 240 265

04 Dairy pr o
eggs; natural honey; edible
products of animal origin,
not elsewhere specified or
included

30 154 507 411

33 498 488 464

34 481 985 788

31 948 431 522

31674 244 075

07 Edible vegetables and
certain roots and tubers

16 261 215 099

17910 805 202

17 157 930 501

18 889 263 192

20 020 570 549

08 Edible vegetables and
certain roots and tubers

19134 162 514

20 610 409 885

20 980 947 628

24 287 118 844

25 239 812 697

10 Cereals 14 391 229 193 14 055 605 383 12 891 025 649 13 154 430 816 12 638 984 177
11 Products of the milling
industry; malt; starches;

inulin; wheat gluten

3675586 812

3 854 359 829

3867 731 105

3897 716 357

3 970 085 540

12 Products of the milling
industry; malt; starches;
inulin; wheat gluten

9 719 964 520

9435 030 193

8530418 394

8 789 223 011

9 355 969 287

15 Animal or vegetable fats
and oils and their cleavage
products; prepared edible
fats; animal or vegetable
waxes

16 257 283 119

16 488 253 545

15414 235 214

15 831 026 509

16 916 470 217

1601 Sausages and similar
products, of meat, meat offal
or blood; food preparations
based on these products

2 099 080 353

2 306 832 799

2329081121

2409118913

2582 628 501

1602 Other prepared or
preserved meat, meat offal

5124 615 383

5245 676 709

5372 690 872

5 668 458 559

5591 478 380
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or blood

1604 Prepared or preserved
fish; caviar and caviar
substitutes prepared from

fish eggs 2 621 406 685 2711080 752 2823571128 2 959 234 833 2 778 823 350
1605 Crustaceans, molluscs
and other aquatic

invertebrates, prepared or
preserved

856 201 307

869 182 902

952 022 023

1129258 120

951 666 088

17 Sugars and
confectionery

sugar

9 268 823 595

8931773172

8 435 873 007

8 106 652 155

8 611 246 113

19 Preparations of cereals,
flour, starch or milk; pastry
cooksd product

18 475109 746

19 687 440 889

20 506 053 275

22 207 306 291

23 543 300 860

20 Preparations of
vegetables, fruit, nuts or
other parts of plants

16 340 884 695

16 972512716

17 258 372 601

18 086 224 958

19 125 947 273

21 Miscellaneous edible

preparations

15430098 371

16 027 479 674

17 069 555 161

18 153 092 868

18 985 180 078

TOTAL FOOD

219 119 388 374

228 609 786 711

227 840 457 507

234 922 947 760

227 623 145 088

TOTAL FOOD fish included
3 FISH and ex 16 Prepared

fish products

236 894 240 467

247 710 168 376

248 283 253 804

256 980 890 559

247 467 138 302

Table4 Share of intra EU trade in total turnover of food industry / food and retail services

Source: Comext

2012

2013

2014

2015

average

Turnover or gross premiun
written EU 28 -
Manufacture of food

product s ( mi 916 154.0 938 547.2 944 594.2 956 083.2 938 845
Turnoveror gross premium
written EU 281 Retail and
f ood service 1516 554.8 1517 537.9 1574 759.4 1621 658.9 1557 628
Share of food intra EU trad 23.9% 24.4% 24.1% 24.6% 24.2%




on food industries turnove
(fish excluded)

Share of food intra Eltrade
on food industries turnove

(fish included) 25.9% 26.4% 26.3% 26.9% 26.4%
Share of food intra EU trad
on retail and food servicg
turnover 14.4% 15.1% 14.5% 14.5% 14.6%

Source: Eurostat
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Table5 Share of Intra EU trade over total production (in %)

1000 t 2012 2013 2014 2015 2016 average
Cereals (including seeds) | Production 281693 307606| 330975| 314409| 296835
Intra EU trade CN10 54847 54110 57408 60922 61406

19.5% 17.6% 17.3% 19.4% 20.7% 18.9%
Tomatoes Production* (for fresh use) 6548 6904 6795 7260 7848
Intra EU trade CN 0702 2529 2674 2721 2821| 2719.663

38.6% 38.7% 40.0% 38.9% 34.7% 38.2%
Apples & pears Volume* (source: estimate from WAPA) 11983 13256 14936 14659 13952
Intra EU trade CN 0808 2992 2870 2942 3581 3142

25.0% 21.7% 19.7% 24.4% 22.5% 22.7%
Wine Volume 140314| 170411 163413| 165310/ 161505
Intra EU trade CN 2204 48 541| 46 668 50307 49504 47745

34.6% 27.4% 30.8% 29.9% 29.6% 30.5%
Olive oll Volume 1463 2483 1434 2324 1743
Intra EU trade CN1509 018 863 1126 919 991

62.8% 34.8% 78.6% 39.6% 56.9% 54.5%
Cattle Volume 7868 7529 7695 7846 8099
Intra EU trade CN0102201-0202 3033 2972 3037 3135 3215

38.6% 39.5% 39.5% 40.0% 39.7% 39.4%
Pig Volume 22769 22595 22782 23490 23761
Intra EU trade CN0108203 6851 7009 7107 7327 6938

30.1% 31.0% 31.2% 31.2% 29.2% 30.5%
Sheep and goats Volume 928 901 900 924 931
Intra EU trade CN0104204 283 287 285 284 292

30.6% 31.9% 31.6% 30.7% 31.4% 31.2%
Poultry Volume 12 715| 12802.96| 13280.64| 13799.32| 14484.97
Intra EU trade CN0109207 4 569 4 649 4940 5102 5180

35.9% 36.3% 37.2% 37.0% 35.8% 36.4%

119




Fish (catches + 6182 6122 6251 6081
aquaculture) Volume
Intra EU trade CN 03 1604- 1605 4468 4646 4872 5184
72,3%| 75,9% 78,0%| 85,2% 77,8%
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8 Share of cooperative products in retail sales

Compani esd s haofall padkaged @dira products endyebe estimated from of
Euromonitor data (aggregation of butter and margarine, drinking milk products, cheese, yoghurt
and sour milk drinks, and other dairy products). The percentage of cooperative groups is
calculated in riation to the sales of identified companies (top 25 to 50 companies depending on
the Member State) and extrapolated to the total.

Table6 - Share of cooperative dairy products in retail sales (%)

France 2012 2013 2014 2015 2016 2017 Average
Identified cooperative groups 8,3 8,4 8,5 8,85 9,2 9,4 8,8
Identified private groups 47,8 47,6 47,4 47,6 48,9 49,4 48,1
Unidentified 43,9 44,0 44,1 43,6 41,9 41,2 43,1
Share cooperatives 14,8 15,0 15,2 15,7 15,8 16,0 15,4
Germany

Identified cooperative groups 10,8 11,2 10,9 10,6 10,6 10,6 10,8
Identified private groups 34,1 33,2 33,1 32,9 32,5 32,8 33,1
Unidentified 55,1 55,6 56,0 56,5 56,9 56,6 56,1
Share cooperatives 24,1 25,2 24,8 24,4 24,6 24,4 24,6
Italy

Identified cooperative groups 15,9 17,0 17,2 17,3 17,0 17,0 16,9
Identified private groups 37,8 38,4 38,4 38,3 37,8 37,4 38,0
Unidentified 46,3 44,6 44,4 44,4 45,2 45,6 45,1
Share cooperatives 29,6 30,7 30,9 31,1 31,0 31,3 30,8
Spain

Identified cooperative groups 6,9 6,5 6,5 6,6 6,5 6,3 6,6
Identified private groups 44,5 43,3 42,4 41,8 42,4 42,4 42,8
Unidentified 48,6 50,2 51,1 51,6 51,1 51,3 50,7
Share cooperatives 13,4 13,1 13,3 13,6 13,3 12,9 13,3

Source: DG AGRI from Euromonitor

9 Share of agricultural products (in the meaning of the Treaty) in retail sales

On the basis of the Euromonitor database of retail sales of packaged food products and fresh
food products, one can calculate the share of products under Annex | in the Tteatytive

tool food sales at the retail stage. As the classification of products in Euromonitor database on
packaged food are not coinciding with the legal classification, some assumption should be made.
Annex | products are assumed to be covered by thenwiolg items in Euromonitor classification

in the following calculations: butter, cheese, drinking milk products, yoghurt and sour milk
products except fruited and flavoured yoghurts, condensed milk, cream, fresh cheese, oils,
processed fruit and vegetableprocessed meat, processed seafood, rice, honey, jams and
preserves, fruit snacks. Other packaged foods such as baby food, baked goods, breakfast cereals,
flavoured and fruited yoghurts and other ddiase desserts, frozen desserts, ice cream, meat
subgitutes, ready meals, noodles and pasta, sauces, savoury snacks, chocolate nuts and yeast
spreads, snack bars and sweet biscuits are taken into account for products thatAameerdn

of the Treaty products. Concerning fresh foods (unpackaged), all goveised by Euromonitor

(eggs, fish and seafood, fruits, meat, nuts, pulses, starchy roots, sugar and sweeteners,
vegetables) are clearly Annex | of the Treaty products and are considered as such. By
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assumption too, beverages sales as well as goods civgredt he dat abase 6éhot d
coffee, tea etc.) in Euromonitor were not considered.

The share of Aagricultural o products (in the
within packaged food sold at retail stadelfle 7 is, under these assumptions, estimated to be
around 40% at EU level, lower in some MS like Ireland, Austria, Croatia or the UK (32 to 35%),

and higher in other up to 45% in Swad® 47% in Hungary.

Table7-Share of déagricultural é products in tof

2012 2013 2014 2015 2016 2017 (2;)\/1:;223
Austria 33,1 33,1 33,1 32,9 32,6 32,4 32,9
Belgium 40,7 40,9 40,9 40,9 40,7 40,5 40,8
Bulgaria 43,7 43,3 43,0 42,9 43,0 43,1 43,2
Croatia 36,3 36,0 35,5 34,4 33,8 33,5 34,9
Czech Republic 42,8 43,5 43,8 43,4 43,1 43,6 43,4
Denmark 43,8 43,8 43,2 42,4 42,3 42,1 42,9
Estonia 39,6 40,1 40,6 40,5 40,5 40,6 40,3
Finland 40,5 40,9 41,0 40,4 40,0 40,4 40,5
Greece 40,7 40,7 40,7 40,5 40,1 39,4 40,4
Hungary 46,9 46,9 47,5 47,3 47,1 47,0 47,1
Ireland 32,6 32,4 32,4 32,5 32,7 32,9 32,6
Latvia 45,2 45,1 45,0 44,7 44,7 44,7 44,9
Lithuania 42,4 42,4 42,8 42,6 42,4 42,4 42,5
Netherlands 37,3 37,0 37,2 37,2 37,3 37,2 37,2
Poland 36,4 36,7 36,9 37,3 37,7 38,6 37,3
Portugal 44,1 44,3 44,3 43,8 43,6 43,4 43,9
Romania 38,4 39,7 40,0 40,3 40,7 41,1 40,0
Slovakia 41,8 42,0 42,5 42,7 43,3 43,5 42,6
Slovenia 43,3 43,1 42,9 42,9 43,1 43,3 43,1
Sweden 45,2 45,3 45,3 45,0 44,8 44,6 45,0
France 42,7 42,7 42,8 42,8 42,7 42,6 42,7
Germany 39,7 40,0 39,9 39,6 39,1 39,2 39,6
Italy 41,5 41,6 41,6 41,5 41,0 40,4 41,3
Spain 44,3 44,8 44,8 44,8 44,8 44,7 44,7
United Kingdom 34,4 34,3 34,3 33,8 33,8 33,8 34,1
Total 5 MS 40,0 40,2 40,1 39,8 39,7 39,6 39,9
Total EU28 40,0 40,2 40,1 39,8 39,8 39,8 40,0

Source DG AGRI from Euromonitor

When adding to the picture the retail sales of fresh / unpackaged goods, the calcataboiy

be made for the 5 largest Member States (as the information on fresh products is not available in
the other MS) . The share of 6agricultural d g
assumptions described above) are of around 66.5% ifleise UK, France and Germany

between 64 and 65%) while closer to 70% in Italy and even more in Spain (see).
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Table8Share of déagriculturalé product s

2012 2013 2014 2015 2016 2017 2012-2017
France 65,0 65,0 64,9 64,7 64,5 64,3 64,7
Germany 65,2 65,2 65,3 64,8 64,7 64,7 65,0
Italy 69,6 70,0 70,2 70,0 68,8 68,6 69,9
Spain 72,0 72,4 72,2 71,8 71,6 71,4 71,9
United Kingdorn 63,3 63,5 64,0 64,2 64,5 65,0 64,1
5MS 66,5 66,7 66,8 66,5 66,2 66,2 66,5

Source DG AGRI from Euromonitor
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Annex D: Table on transposition of Late Payment Directive in Member States in terms of payment

COUNTRY

terms

370

TRANSPOSITION OF DIRECTIVE 201UNTEUNATIONAL LEGISLATION
(MAXIMUM DELAY FOR PAYMENT)

Public Authorities

Business to business (B2E

B2B for fresh/perishable
products

COMMENTS

BELGIUM 30 days with an exceptio This law is only applicable between enterprises and
of 60 days for public publicauthorities as a general framework for
health authorities (Law of commercial transactions.
22 November 2013)

BULGARIA 30 days with a possibli 60 days with possibility of | 30 days for food retail http://www.lexology.com/library/detail.aspx?g=8532,

extension to 60 days if:

- it is objectively justified
in light of the particularn
nature or feature of the
goods/services; and

- it is not grossly unfair tq
the creditor and contrary
to good faith.

extension based on same
arguments as for public
authorities

Where the date or period
for payment is not fixed in
the contract, the creditor is
entitled to interest for late
payment, wih no
obligation to send a
reminder to the debtor,
upon expiry of 14 calendar
days following the date of

receipt by the debtor of

industry

BulgarianFood act, State
Gazette No 90 of 15 Octobe
1999.

815+db3d-460ca9a96d53d5838106

379 Some of the information provided in this table has been taken from the Interim Report for an ongoing Study of DG Grow'tBlsisigEss transactions: a comparative
analysis of legal measures vs. soft law instruments for improving payment behaviour.
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the invoice or an
equivalent request for
payment (or after receipt
of the goods).

CZECH 60 days 30 days unless parties 30 days for food retail Any payment period exceeding 60 days in H
REPUBLIC agree otherwise contracts transactions may be agreedpon only if it is not
grossly unfair to the creditor within the meaning
Act 395/2009, Article 3 a) or the provisions of the EU Directive 2011/7.
Significant Market Power in
Selling of Agricultural and
Food Products
DENMARK 30 days with a possibility| 30 days with a possibility
for extension if expressly| for extension if expressly
agreed agreed
GERMANY 30 days 30 days. For B2Bthe law implies that a higher payment term,
whilst possible to negotiate, is likely to be considerg
Wherenothing is fixed in unreasonable ircase of a dispute.
the contract, the payment
is due immediately upon
receipt of the invoice
ESTONIA 30 days or 60 in specific | 60 days; longer if expressl https://www.bnt.eu/en/news-at-bnt-2/215-
circumstances agreed and not unfair; news/988combatinglate-paymentsandimproving
paymentdiscipline
30 days if the payment
date starts after receiving
the goods or services or
after their verification
IRELAND 30 days withpossibility to | 30 days with possibility to Statutory Instruments: S.I. No. 580/201European
extend it to 60 days if extend it to 60 days if Communities (Late Payment in Commercial
expressly agreed by the | expressly agreed by the Transadbns) Regulations 2012
parties parties
GREECE 60 days 60 days unless otherwise http://www.ey.com/Publication/vwLUAssets/Platis 4
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https://www.bnt.eu/en/news-at-bnt-2/215-news/988-combating-late-payments-and-improving-payment-discipline
https://www.bnt.eu/en/news-at-bnt-2/215-news/988-combating-late-payments-and-improving-payment-discipline
https://www.bnt.eu/en/news-at-bnt-2/215-news/988-combating-late-payments-and-improving-payment-discipline
http://www.ey.com/Publication/vwLUAssets/Platis_Anastassiadis_-_Late_Payments_Directive_and_transposition_in_Greek_Law/$FILE/Platis-Anastassiadis-Article-Late-Payments-20131116.pdf

expressly agreed and not
unfair

nastassiadis

Late Payments Directive and_transposition _in_(
ek _Law/$FILE/Plati&nastassiadigrticle-Late
Payments20131116.pdf

SPAIN 30 days 60 days 30 days forresh and The provision of 30 days limit for payments for fresh
perishable goods food and perishable products already existed in Lay

Ley 7/1996 Official State 7/1996 on retail trade.

Journal 17.1.1996 http://www.comercio.mineco.gob.es/e§S/comercio
interior/Legislacion/Pdf/mindley7 1996commin_eng
pdf

FRANCE 30 days 60 days or 45 days drof | Article L4431 of the

month maximum

Commercial Code:

- 30 days after the end of the
10-day period from delivery
for purchases of perishable
food products and frozen or
deepfrozen meat, deep
frozen fish, convenience
foods and preserves made
from pershable food
products, with the exception
of purchases of seasonal
products made in the

O2y GSEG 27F GF
O2y (Nl OGaé¢ NEX
Articles L.324 to L.3263 of
the Rural Code;

- 20 days after the day of
delivery for purchases of live

cattle intended for
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http://www.ey.com/Publication/vwLUAssets/Platis_Anastassiadis_-_Late_Payments_Directive_and_transposition_in_Greek_Law/$FILE/Platis-Anastassiadis-Article-Late-Payments-20131116.pdf
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http://www.ey.com/Publication/vwLUAssets/Platis_Anastassiadis_-_Late_Payments_Directive_and_transposition_in_Greek_Law/$FILE/Platis-Anastassiadis-Article-Late-Payments-20131116.pdf
http://www.ey.com/Publication/vwLUAssets/Platis_Anastassiadis_-_Late_Payments_Directive_and_transposition_in_Greek_Law/$FILE/Platis-Anastassiadis-Article-Late-Payments-20131116.pdf
http://www.comercio.mineco.gob.es/es-ES/comercio-interior/Legislacion/Pdf/mindley7_1996commin_eng.pdf
http://www.comercio.mineco.gob.es/es-ES/comercio-interior/Legislacion/Pdf/mindley7_1996commin_eng.pdf
http://www.comercio.mineco.gob.es/es-ES/comercio-interior/Legislacion/Pdf/mindley7_1996commin_eng.pdf

consumption and fresh mea
by-products;

- 30 days after the end of the
month of delivery for
purchases of alcoholic drink
subject to the consumer tax
specified by Article 403 of
GKS DSYSNIf ¢

CROATIA

30 days with possibility o
extension to 60 days in
specific circumstances

60 days; a longer period
may be agreed if expressly
agreed, not unfair and no
longer than 360 days

http://www .lexology.com/library/detail.aspx?g=02a}

1e88e5c24ac3ad73c¢827004388cd

ITALY

30 days with exception tg
60 days for transparency
reasons or public health
authorities.

- As a general rule,
contractual payment terms
must be limited to 60
calendar days, Hithe
parties may expressly
agree (in writing) on
payment terms longer that
60 calendar days, provide
however, that such
extension is not grossly
unfair to the creditor;

- If the payment term is not
fixed in the contract: 30
calendar days is the rule.

30 days for fresh and
perishable goods, Article 62
(3) Law Decree of 24.1.201:

CYPRUS

30 days; 60 for health
services

30 days if no date specifie
under contract;

60 days if agreed in the

contract; can be extended

http://www.lexology.com/library/detail.aspx?9=8468

d334-802540409cae9d237d67734c
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if parties agree and not
grossly unfair

LATVIA

30 (?)

60 (?)

20 days for the supply of
fresh veg and fruit, if
supplied to the same retailel
for 3 months and more.
Article 8 (2) of the Unfair
Trading Practices Act.

No clear data found

LITHUANIA

30 days or longer if
agreed by the national
law

60 days or longer if agreed
under the national law

Maximum periodshorter
than 60 days apply to divers
groups of agricultural
products, depending on the
payment schedule agreed
Order of the Government of
6 April 2000, Official Gazettg
2000, No 3835 as last
amended by Act published i
Official Gazette 2013No 70
3527.

https://www.bnt.eu/en/news-at-bnt-2/215-

news/899%transpositionof-directive-2011-7-eu-into-

lithuanianlaw

LUXEMBOURG

30 dayspayment
deadline unless stipulate
otherwise by contract. A
longer payment period,
with a maximum of 60
days, must be duly
justified by the specific
nature of the contract or
by specific elements in
the contract.

60 days or longey
explicitly definindonger
payment periods in their
agreement. Nevertheless,
the extension of this
deadline must not be
grossly unfair to the
creditor.
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https://www.bnt.eu/en/news-at-bnt-2/215-news/899-transposition-of-directive-2011-7-eu-into-lithuanian-law
https://www.bnt.eu/en/news-at-bnt-2/215-news/899-transposition-of-directive-2011-7-eu-into-lithuanian-law
https://www.bnt.eu/en/news-at-bnt-2/215-news/899-transposition-of-directive-2011-7-eu-into-lithuanian-law

HUNGARY 30 days 30 days if not specified in | 30 days for food reti& In a B2B contract, a provision stipulating a paym
the contract; 60 days contracts period longer than 60 days is tbe deemed as 4
maximum if agreed by the| Act XCV of 2009 on the unilateral and unreasonable derogation to tk
parties prohibition of unfair detriment of the business entity and being in violati

distributor contract vis a vis | of the principles of proceeding in good faith a
suppliers regarding fairness. Such a contractual provision may
agricultural an food industry| challenged in court by the creditors.
products
Act of 1 January 2010
MALTA 30 days or, in specific 30 days, if not fixed in the http://www.justiceservices.gov.mt/DownloadDocum
circumstance fixed in the| contract with a maximum nt.aspx?app=lomé&itemid=8578
contract 60 days of 60 days if provided for i
the contract
THE 30 days unless clearly | 30 days, if there is nothing
NETHERLANDY specified and duly specified in the contract.
justified; however, the Maximum of 60 days
maximum is fixed at 60 | unless parties otherwise
days agree and it is not
considered grossly unfair
for the creditor
NL Civil Code, Article 6:11
particular paragraph 5.
AUSTRIA 30 days 60 days According to a COM Report on transposition into
national legislation of Late Payments Directive, AT
Where nothing is fixed in ranks among the MS with the shortest average
the contract, the payment number of days for payment for public contracts (7
is due without anyundue days).
delay
POLAND 30 days or 60 for medica| 30 days, if nothing is http://www.lexology.com/library/detail.aspx?g=3934

entities

stipulated in the contract;

Maximum 60 days if

41db-781f4d9eb2497e120d2a3d37

129
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provided for in the contraci
and not grossly unfair to
the other party.

PORTUGAL 30 days with the 60 days maximum and 30 days for food retail
possibility to extend it to | parties may agreen contracts.
a maximum of 60 days | longer deadlines for Decree Law 118/2010 as
under specific payments unless grossly | amended by Decree Law
circumstances or for unfair to the creditor 2/2013
public health authorities
ROMANIA 30 days; 60 days for 60 days with the possibility 7 days for fresh food and For fresh food and perishable products, the new
public health authorities | of extengon if not grossly | perishable products deadline for payment was established by a law of
unfair to the creditor and if 2016, which modifies the previousaeon trade of
stipulated in the contract. agricultural and agfiood products: For fresh food an
products: 7 days (by the new law of 2016!):
http:/ /www.dreptonline.ro/legislatie/legea 150 201
modificare _legea 321 2009 comercializarea pro
selor alimentare.php
SLOVENIA 30 days 60 days maximum if 45 days for perishable food.
stipulated in the contract | Article 61 b of the
with an extension up to Agriculture Act
120 days if expressly
agreed and not grossly
unfair to the creditor.
SLOVAKIA 60 days with possibility of | 30 days following the date o

extension if not grossly
unfair for the creditor.

delivery of the duly issued
invoice, but not more

than 45 days after delivery ¢
the food as provided for in
Act No. 362/2012 Coll. on
Inappropriate Conditions in
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http://www.dreptonline.ro/legislatie/legea_150_2016_modificare_legea_321_2009_comercializarea_produselor_alimentare.php
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Business Relations which
Subject is Foqd

FINLAND 30 days unless expressly 30 days unless expressly
mentioned in the mentioned inthe contract
contract
SWEDEN 30 days 30 days following the
AYy@2A0SQa Aa
can be prolonged, if partiey
explicitly give their
consent.
UNITED 30 days 60 days if agreed in the https://www.gov.uk/government/consultations/consy
KINGDOM contract or longer if agreeq [tation-on-implementingdirective-2011-7-eu-on-

and not grossly unfair to
the credtor;

30 days, if nothing

mentioned in the contract.

combatinglate-paymentin-commercialtransactions
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Annex E: Comparison of policy options

The aim of this Annex is to explain in greater detail the comparison of the different option
packages presented and compared in sections 6.4 and 7 of the impact assessment report. The
different components included in the option packages are assesseduialiipvin respect of their
effectiveness and efficiency.

Due to the lack of robust empirical and quantitative dAtanéx 3 of the impact assessment

report) the assessment is carried out in a qualitative manner. Individual option components are
assessednal ranked on the basis of expert judgement based on the evidence referred to
throughout sections 2 to 6 of the impact assessment report. The degree to which each component
considered allows addressing the specific objectives of the initiative (effecsyeamesat which

efficiency- as compared to the baseline situatiosm assessed on a simple fiseages grid going
from a doudil € momreus nief fective |/ more ineffici
(same as basel i ne more affectave /findre efficiénethap theubaseéliney. Two  (
scores separated by the sign / mean that the option ranks in between the two scores concerned.

1 Degree of harmonisation of substantive UTP rules

The impact of the introduction of an EU partial harmonisation approach is assessed in terms of
its effectiveness in relation to the specific objectives described in section 4. Harmonisation at EU
level, even if not taking the form of a detailed harmorngagan option discarded in section
5.2.2.), is effective in contributing to enhancing the level of protection against UTPs in the EU
and to a level playing field.

As evoked in the impact assessment report, the compliance costs (usuaify) @mel the cet

of administration should remain limited even in those few countries which do not yet have UTP
rules (savings due to the use of existing structures whose powers could be extended). Savings
through a decrease of product mismanagement or transactionmaysexist to a certain extent

(see section 6.2.1.1 of the impact assessment report).

Option
Partial harmonisation of substantive UTP rules

Effectiveness @ Reduce UTPs +/0
=
g
= Contribute to level +
o playing field
g{ Enable effective +
) redress

Efficiency Costs 0/-
Savings +/0

Overall, the partial harmonisation of substantive UTP rules can be judged to be more effective
(+) than the baseline with at least a similar degree of costs / savings as under the baseline, thus
being moreefficient than the baseline (+).
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2 Scope of UTP definition

Introducing a short list of prohibited unfair trading practic®gt{on 1) would serve to reduce
the occurrence of these UTPs, in particular if paired with effective enforcement. Such measures
would be expected to reduce the occurrence of the UTPs concerned and contribute to a level

playing field.

Prohibiting specific UTPs would fall short of tackling all UTPs occurring in the food supply
chain. Member States would retain discretion to go further tharEU approach subject to
general EU law. Some will do so (or will have done so) while others may not. Beyond the
common basis, there would therefore continue to be divergence of rules and dissimilar
commercial conditions for operators although to adedgegree when compared to the baseline.
Therefore, a general prohibitiaat EU level based on principles of fairne€p(ion 2) could
probably be more effective in terms of reducing UTPs and the divergence of rules by addressing
a wider number of trade actices and contributing to a level playing field.

The relative openness of a general UTP prohibition at the EU ief@l instance based on
fairness- and the possible spitiver effects it would have on national UTP rules suggest that it
may be less eiffient as it would raise questions concerning its complementarity with Member
States measures. Legal certainty considerations may have an impact on commercial transaction

costs under this option.

Option 1 Option 2
Specific prohibition General prohibition
+ ++

Effectiveness @ Reduce UTPs
=
g
= Contribute to level + 0
o ] .
o playing field
g{ Enable effective n.a. n.a.
) redress

Efficiency Costs 0 -
Savings 0 0/-

Overall, both options can be considered as more effective théaskeéne, the first one both for
reducing UTPs and ensuring a level playing field, the second one for covering a wider range of
potential UTPs. However, because of the legal questions raised in relation to existing national
regimes and also political codsirations of feasibility, the option of a general prohibition seems
less efficient than the option of a specific prohibition of certain UTPs when compared to the

baseline.

As mentioned in sections 5.3.3, 6.1 of the impact assessment report Andex H of the

i mpact assessment report (contribution of DG
considered as unfair when applied unilaterally and/or retroactively can create efficiencies when
agreed ex ante by the parties. Therefore, a differenttedetinent of these practices (namely
upfront payments and contributions to promotion and marketing costs) depending on their ex
ante or ex post character would further improve the efficien&pbibn 1.

133



3 Coverage of products

Coverage of all food productsdluding agricultural and processed agricultural produ@fgion

1) would seem suited to address the problem of the occurrence of UTPs in the food supply chain.
The distinction between agricultural products (which include many processed products Jike oils
preserved goods, dairy and meat products etc.) and processed agricultural products in the TFEU
has legal import but both types of products are traded along the same food supply chain
delivering products downstream to the final consumer.

A comprehensive npduct coverage would therefore better address the existing problem of
underprotection against UTPs in certain Member States in respect of the specific UTPs targeted
by the initiative. It would be more effective in achieving the specific objectives detate
reducing the occurrence of UTPs and to contributing to a level playing field.

While an approach of only covering agricultural produ€tpt{on 2) would mean a step towards
better governance of the EU food supply chain and partly achieve the objeittivesld only

cover a sutset of the products traded in the food supply chain. What is more, as described in
section 6.2.2, limiting the coverage to agricultural products could have unintended consequences
such as trade diversion.

Option 1 Option 2
All food pr oducts Agricultural products
++ +

Reduce UTPs

Effectiveness 4
=
5
Q Contribute to level ++ +
(@] q .
o playing field
5 .
Q Enable effective n.a. n.a.
7] redress

Efficiency Costs 0 -
Savings n.a. n.a.

Overall, in terms of both effectiveness and efficien©ption 1 covering all food products
performs better than the option limited to agricultural products.

4 Operators covered

In terms of effectiveness, the reduction of UTP occurrences should be robghbarme for
Option 1 (all operators) and Option 2 (SMESs) as in both cases weaker operators, which are the
operators more likely to be victims of UTPs, are covered across the chain. Having said this,
Option 1 would, by definition, be more comprehensive tlaanargeted applicability that
specifically protects weaker parties (such as SME operators). As regards the contribution to a
level playing field, operators throughout the EU would all be covered by the same arrangements;
as regards enabling effective resls, the two options should not have different impacts either.

As regards efficiency, universal applicability of UTP rules presents a higher probability that
suppliers which are not in a situation of stark bargaining power imbalance could use UTP rules
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to improve their commercial conditions. This could result in possible efficiency losses in the

food chain, and therefore higher overall costs / lower gains for actors in chain including
consumers’* Protection targeting weaker operators would avoid these arstgherefore score

better both in terms of less costs and more gains, although it may carry a risk of inadvertent trade
diversion due to the risk of a party’s protec

As regards the coverage df 8ounty suppliers, the public interest character of UTP rilles
opposed to a mere intparty contractual arrangement isguestifies covering foreign suppliers

too and thus addressing the risk of trade diversion as well dissimilar treatment of foreign

opeators>"

Option 1 Option 2

All operators Protection of SMEs
across the chain

Effectiveness ® Reduce UTPs ++ ++
=
E
= Contribute to level ++ +
C_C; playing field
‘©
2 Enable effective n.a. n.a.
n redress

Efficiency Costs - 0
Savings + ++

Overall, in terms of effectivenes®ption 1 covering all operators performs slightly better (++)
than the Option limiting the coverage to transactions characterised by an imbalance of power or
to operators involved in agriculture (between ++ and +), m&lected approach would ensure a
higher degree of efficiency.

5 Enforcement

Option 1, bel ow call ed Amini mum enforcement requi
terms of enforcement powers encountered in Member States. It would usefully accohgpany t

UTP rules introduced at the EU level. It scores highly as regards effectiveness in relation to the
achievement of the objectives, in particular effective redress. The actual costs of introducing the

371 Annex H, European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
g;gctices regulations in the food supply chain, January 2018, p. 3.

See Irish Department of Jobs, Enterprise & Innovaftegulatory Impact Analysi2016, Consumer Protection
Act 2007, in relation to waterbed effects occurring across the border withRifi&llYy, such regulation might also
make the sarcing of goods from outside of the State more cost effective for retailers/wholesalers, thereby impacting
on Irish-based suppliers with knoda effects for their viability, competitiveness and employment creation
g%[ential'.', p. 9.

See theReportfrom the European Commission to the European Parliament and the Council on unfair business
to-business trading practices in the food supply chain, 29 January 2016, @.a2s®British Institute of
International and Comparative Law, Fair Relations in the Food Supply €Batablishing Effective European
Enforcement Structurepaperof 2014, p. 11.
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requirements depend on the Member State concerned.

The restricted list of enforcement requiremen@ption 2) also has the vocation to improve
effective redress in Member States. Its scope is, however, restricted to a few basic enforcement
modalities (competent authority, confidential complaints and-iontrative investigations). It

scores lower, therefore, on effectiveness.

Both options would operate on the basis of a decentralised enforcement by Member State
authorities. This entails increased costs for national administrations, albeit of the relatively
moderate amounts (especially where economies of scope can be realised due to existing
structures). In addition, by allowing tackling the fear factor, these options would both generate
significant benefits for stakeholders and the food chain.

Option 1 Option 2
Minim um requirements + Minimum requirements -

Reduce UTPs

Effectiveness @
=
g
'g‘ Contribute to level + +
o playing field
%
=2 Enable effective ++ +
] redress

Efficiency Costs - -0
Savings ++ +

Overall, in terms of effectiveness, a more complete enforcement regime would enable to achieve
larger effectiveness of enforcement; in terms of efficiency, both options are comparable as costs
and benefits increase with a more extended version.

6 Coordination of enforcement

The options are either to introduce a coordin
enforcement authorities or not. Coordination among enforcement authorities would be a measure
accompanying the introduction of common UTP rulemd minimum enforcement
requirements’ It would indirectly be conducive to the goals pursued by the initiative, that is to

say the reduction and deterrence of UTPs and the levelling of the playing field for operators in
Member States. Coordination wouldvieathe main vocation of aligning the application of the

EU rules. It would also serve as a platform to gather data on UTPs and their enforcement that
could provide valuable input for a policy review and possible adjustments (see section 9 of the
impact assssment report) as well as to exchange best practices.

In terms of coherence, in several Member States which have national rules on UTPs, national
competition authorities or consumer protection authorities have been entrusted with the
enforcement of UTP tas in the busines®-business field (seénnex G of the impact

assessment report).

374Idem p. 5.
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