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LIST OF ABBREVIATIONMD GLOSSARY OF TERM

Term/abbreviation

Explanation
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DSM Digital Single Market

ECtHR European Court of Human Rights

EBA European Banking Authority
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EEA European Economic Area

EIOPA European Insurance and Occupational Pensions Authority
ESMA European Securities and Markets Authority

EUIPO European Union Intellectual Property Office

FRIBS Framework Regulation Integrating Business Statistics

IMI Internal Market Information system

Infringement

Breach of the EU acquis

IPR

Intellectual Property Right

m Million

MIT Market Investigation Tool used by the Commission in the State aid area
MS Member State

NCA National Competition Authorities

NSA National Statistical Authorities

RSB Regulatory Scrutiny Board

SBS Structural Business Statistics

Single Market

Communication from the Commission to the European Parliament, the

Strategy Council, the European Economic and Social Committee and the Committe
the Regions, 'Upgrading the Single Market: more opportunities for people
business', COM(2015)550, 28.10.2015

SME Small and Mediunsized Enterprise(s)

SMIT Single Market Informabn Tool

SRB Single Resolution Board

TEU Treaty on European Union

TFEU Treaty on the Functioning of the European Union




1. INTRODUCTION

While there has been considerable progress towards a more integrated single market in recent
years, citizens and firmare frustrated that they still face obstacles to reaping its full benefits. In
addition, they consider that these obstacles are not being addressed fast enough by the
Commission, other Union institutions and the Member States. In the words of one stdkehol

'The European Commission did not act against the Member State or the process took so long
that our members had no other choice than to adapt to the situation’

The Single Market Strategy adopted in October 2015 identifies that these barriers could be
addressed more effectively and efficiently if the Commission and the Member States had access to
timely, comprehensive, accurate, and reliable information. For this reason, the Strategy proposed a
Single Market Information Tool (SMIT) to collect quanitiatand qualitative information directly

from selected market players.

‘It [the Commission] will propose a regulatory initiative allowing it to collect reliable
information directly from selected market players, with a view to safeguarding and
improving he functioning of the single markét'

When the Commission or Member States are alerted of an incidence of malfunctioning in the single
market, evidence is necessary in order to proceed, particularly evidence in respect of whether the
underlying cause is lareach of Union rules. Furthermore, sound information on the severity of the
breach is required, of its impact on individuals or firms, and on how widespread the practices that
cause the breach are at the geographical, sector, and product/service level.

Obtaining this information is challenging, particularly in cases with a-trmsker dimension, for a
number of reasons. Firstly, the required evidence is often detailed and sensitiveefiah
information®, which is not available publicly and cannot barghased from third party data
providers. Secondly, the required information is sometimes available to national authorities in only
some Member States. Thirdly, the collected data is often not comparable across Member States.

Given these challenges, theanket participants concerned would be the only feasible information
source. Unfortunately, in most cases they currently lack the incentive to share their confidential
information; and in addition there is no mechanism in place to ensure the veracity adaaythat
would ultimately be shared. At present, Union and national mechanisms for information collection
are not sufficient to acquire this information from market players. At the national level, a large

! Submission of a European association of enterprises in reply to the public consultatign(®ee).

2 Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions, 'Upgrading the Single Market: more opportunities for
people and business', COM(2015)550,128015, p. 16. Hereinafter, the 'Single Market Strategy'.

% The required information depends on a particular enforcement case. For illustration purposes, such
information could include factual market data (e.g. market size, geographical distributiomsdiroers and
suppliers), firm data (e.g. cost structure, profits, pricing policy, volumes, actual levels of capital, composition of
liabilities, new products, ownership structure or supply contracts, warehouses and distributors) or overall
market functionirg data (e.g. regulatory and entry barriers, costs of clhussler operations, growth rate of

the market or overcapacity). For specific examples see Seziioh



majority of Member States have only secipecifc information collection powers, and these are
generally iHsuited to request crosborder information or to share the information that is collected
with the Commission or other Member States. At the Union level, the Commission has investigation
powers aly in the domain narrowly prescribed by competition law and trade defence folicy
these domains, the existing powers help the Commission to be more precise in its economic
assessments and enable it to adopt swifter and solid fhatsed decisions. Nextheless, Union

rules on State aid, antiompetitive agreements, abuse of dominant position, or mergers address
only a subset of all the possible instances of potential malfunctioning of the single market; and
information collected using these investigati powers cannot be used for purposes other than the
application of the competition rules of the Treaty.

This impact assessment analyses the need for intervention allowing the Commission, or the
Commission and Member States, to collect information digeétbm selected market players in

ordertoA YLINR @FS GKS /2YYAaaArz2yQa FoAftAde GasweR yAd2N
as help the Commission to propose improvements where evaluation shows that enforcement deficits

are due to flaws in t relevant sectoral legislatioh

2. PROBLEM DEFINITION

The establishment of an internal markés$ one of the main objectives to be reached by the Union in
cooperation with the Member States, as set out in Article 3(3) of the Treaty on European Union
(TEU) This objective is articulated in more detail in Article 26 of the Treaty on the Functioning of the
European Union (TFEU), which provides for the adoption of measures to both establish and ensure
the functioning of the internal market. To that end, thetdmal market is underpinned by
fundamental provisions of the TFEU on free movement of goods, services, persons, and capital; and
non-discrimination on grounds of citizenship/origitMember States' authorities are responsible for

the implementation of sigle market legislation into national law and its correct enforcement in their
respective territory. Additionally, the responsibility of the Commission, defined by the Article 17(1)
TEU, is to ensure that the Treaties, as well as secondary rules adoptedaptuito them, are
correctly applied tojnter aliaz make the single market a reality. The Commission is often referred to
as the 'guardian of the Treaties', and is empowered by the TEU to monitor in all Member States the
application of Union law.

The reponsibility to enforce market participants' compliance with the Union legislation in the area
of the internal market generally lies with Member States (except as regards Union rules on
competition, which the Commission can enforce). In turn, the Commissiontake legal action

* Details of existing powers are described in SecZignl

®Single Market Strategy, p. 16. The Single Market Strategy indicated that any rindoketation tool would

be used only once a proper screening of all available evidence had been conducted and once the value added
of gathering information from market players in addition to existing information sources has been clearly
established.

® Thraughout this document, we employ the term 'single market', but use the term ‘internal market' when
referring directly to an article of the EU Treaties, or to the title of an act of Union law where the latter is used.
"Articles 1819 (nondiscrimination), 3437 (free movement of goods), 4% (free movement of persons,
services and capital) and 114 (approximation of laws) TFEU.



against Member States in the form of infringement proceedings under Article 258° TFRbse
proceedings allow the Commission to ensure that Union law is correctly applied. In those
proceedings, the Commission has tlresponsibilityto place before the Court all the factual
information needed'to enable the Court of Justice of the European Union (CJEU) to establish that an
obligation has not been fulfilled by the Member State concerned. In addition, in cases where the
evaluation shws that enforcement deficits are due to shortcomings of the relevant sectoral
legislation, the Commission may propose improvem&rdaning at giving effect to the Treaty rules

in the area of single market. However, as mentioned above, the Commission dbvelsave
investigative powers of its own in the area of the single market and is largely reliant on information
provided by complainants, by public and private bodies and, particularly, by the Member State(s)
concerned. At the same time, the CJEU has pssively become stricter with the Commission in
relation to the volume of factual evidence that it must submit.

2.1.What is the problem?

The main problem addressed by this impact assessment is the lack of reliable and accurbteeiirm
information for the Cenmission and Member States in situations when it is necessary to timely (i)
identify and measure the impact of practices roompliant with single market rules; (ii) prioritise
enforcement of compliance with such rules; or (iii) in cases of enforcementitdefuse the
information collected to prepare proposals for Union legislative acts or, as appropriate, alternative
policy instruments . It is important to emphasise at the outset that this initiative does not aim at
creating new enforcement powers for éhCommission (e.g. procedures to pursue infringements
against individual market participants). Rather, it complements existing enforcement procedures
with additional factfinding ability for a small but significant subset of instances where this is wtrictl
necessary.

Since 1996, the CJEU has, either partially or totally, dismissed the Commission's claims in at
infringement cases stating that the Commission had not submitted sufficient factual evider
support of all or part of its claims Thisamounts to 16% of the 309 infringement cases lost by
Commission on substantive grounds during that period (of the total 1654 judgments on infringg
cases issued by the CJEU in that period). Furthernoig, least 17 of those cases the Commissi
could have obtained the missing information/data from private parties had it have investigat
powers',

® Action against a Member State for failure to fulfil an obligation under the Treaties.

° For instance, judgment of the CJEU in €@4€0/08, Commission vs. Spain, paragraph 58.

¥ This mainly refers to legislative initiatives. However, it shouldrastrict the nature of the potential policy
proposals. In particular, in certain circumstances, following the examination of the protllenGommission

may consider that proposing a ndegislative initiative would be more appropriate than a legislative initiative.
However, in order to simplify the presentation of this impact assessment, we herewith refer to legislative
initiatives only.

" For further information seénnex 5

2The missing factual evidence at stake concermets alia firm-level data on: operational costs of pension
funds; level of interest paid on bank loans and refinancing conditions; insurance companies' approech to s
premium rates and actuarial principles they follow; shareholdings in certain companies; organisation/
allocation of powers issues within a group of undertakings; access charges for use of networks; etc. It also



When addressing obstacles to the functioning of the internal marketther via infringement
proceedings or, in case of enforcement deficits, throlagislative initiatives the Commission is in a
great majority of cases able to acquire the necessary information already. It is collected either from
the Member States, who are under a duty to cooperate with the Commission as per Article 4(3) TEU,
or via currently available toot& Although this information is not always extremely detailed, it is in
most cases sufficient to clearly support the Commission's deemiking. Sometimes, however, the
available information does not allow to: (1) confirm wheththe situation constitutes a breach of
Union rules, (2) assess how grave the impact of such breach is on the single market (prioritisation),
and (3) how efficient a Commission action (regardless of whether in a form of an infringement
procedure or actiom to ensure the application of the Union law) would be in improving the
situation. In such circumstances, figeained information would allow for more rapid and precise
actions.

The current regulatory framework as regards the Commission's powers tonoiotfairmation for
addressing obstacles to the functioning of the internal market rules works efficiently for a great
majority of cases.Challenges only arise in extraordinary situations where very detailed,
comparable, upto-date, and often confidentialfirm-level data are necessary within a limited time
frame'®. The remainder of this section, and this impact assessment in general, describe problems
relating to the latter limited subset of cases.

2.2.Why is it a problem?

In order to acquire evidence needed for proving the existence of serious obstacles to the functioning
of the internal market (including possible infringements of Union law) and calibrating the
Commission's response to such obstacles, the Commission gyimalies on the Member States
(except in the field of antitrust and mergers). However, in certain cases national authorities may not
possess the required firdevel information or their national rules on information collection may
prevent them from sharig it with the Commission or with other Member States (either at all or in a
sufficiently timely/disaggregated fashion).

To complement the information received from national authorities, the Commission relies on
voluntary cooperation from interested partie This may involve obtaining information from
complainants or through voluntary public or targeted consultation methods. Such consultations,
however, are not designed with proprietary or confidential information in mind. Accordingly, it is
frequently difficult to ensure that the information collected is unbiased, reliable, complete,
comparable or timely. In certain circumstances, the Commission and Member States cannot rely on
official statistics, as there is a time lag in their production and they aenaftsufficiently detailed or

concerned wider economic data on distosieffects of national rules (exclusive rights to import and export
goods; certain tax rules) which could have been provided by those benefiting from such distortion.

3 For information on existing tools see Sectba.1

! Other factors may impede identification of n@empliant practices or render enforcing compliance with
single market rules difficult (e.g. administrative and judicial capacity, lack of resowlegisy of law).
However, this impact assessment focuses only on the reasons relating to the lack of relevaet/dirm
information.



disaggregated for enforcement and policy preparation purposes. These underlying problem drivers
are presented in Fig. 2.1 and are discussed in Section 2.4.

Single Market not as efficient as it could be
Low cross Suboptimal allocation of resourceH Consumer harm ]
Barriers remain border
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Following the Single Mark&trategy, this initiative primarily focuses on the problems relating to the
enforcement of Union internal market rules, particularly through legal actions (i.e. infringement
proceedings against Member States). In case when such legal actions are narguffitackle the

single market obstacles at stake (particularly if such obstacles are novel, systematic and persistent),
the information will be used to prepare proposals of legislative or-legislative nature. Moreover,

it should be emphasized thahése actions are not easily separable as, for example, individual
infringement cases can evolve into new Union legislation (see the case study on tidogking
initiative in the following section).

2.2.1. lllustration of the problem

This subsection presentexamples illustrating why lack of information could, in particular
circumstances, constitute an obstacle to the enforcement of single market rules. They include
infringement proceedings at the judicial stage, infringement proceedings at the administstdiye

and preparation of new single market rules where evaluation has shown that systematic
enforcement deficits are due to gaps in Union legislation.

These examples span across different policy domains. They are not meant to be exhaustive, but
rather a snall, yet representative, subset to illustrate that reliable, detailed and timely market
information would have allowed for more effective and efficient enforcement in different areas.



Examples of incomplete information in the scope of infringement peaclings

a) Examples of incomplete information before the CJEU

As already mentioned, over the past 20 years the Commission has lost at least 17 infringement cases
in front of the CJEU due to lack of sufficient factual evidence that could had been obteoned f
private partiesMoreover, the economic impact of these cases on the single market is significant.

For instance, in one such cadehe Commission argued that German legislation was discriminating
against norresident pension funds since these fundsilcbnot deduct from dividends and interest
received the operating costs incurred which are directly linked to that income (e.g. banking expenses
and analogous transaction costs; costs linked to disputes on dividends paid by a resident company to
a nonresdent pension fund; and expenses linked to human resources specifically tasked with the
acquisition of shares from which dividends may be obtained). The CJEU considered that the evidence
submitted by the Commission was insufficient and theoretical, amogntinmere presumptions
and dismissed the action. The Commission would have needed detailed and representative examples
of operational costs to support its allegatiogg/et, such evidence could have only originated from
pension funds. In another cade the CJEU dismissed the Commission's claim that Portuguese
legislation resulted in higher taxation of noesident financial institutions because of lack |of
credible evidence and further stated thahé Commission could have furnished, inter alia, statistica
data or_information concerning the level of interest paid on bank loans and relating to| the
refinancing conditions in order to support the plausibility of its calculdtioBsich missing
information could have only come from (resident and fresident) fnancial institutions.

b) Examples of incomplete information in the framework of proceedings at an administrative stage

Enforcement of public concessions rules in the context of large infrastructure pr&stgading
concessions without opening a calf tender is allowed by Union public procurement rules if certain
conditions are met. These conditions include compensating a concessionaire for lost reyenues
caused by a regulatory change or providing a concessionaire additional time to amortise its
invesiment costs.Given the nature of the infrastructure that is subject to concessions (e.g.
railways and ports), the monetary implications and the consequences for citizens of choosing the
best and cheapest concessionaire are enormous (and were estimated adtlat EUR 3 billion in
one particular case)ln order to determine whether an extension of a concession without opening a
tender is justified, or more importantly, whether such a prolongation infringes on Union*fules
detailed revenue and cost data amadispensable. Since the conditions that justify such an extension
relate to the concessionaire not having been sufficiently remunerated for its investment and risk
taking, detailed data on investment and demand are required for such assessment. Theseedata
mostly business secrets of private firms and the Commission cannot obtain them under the gurrent
legal framework. Buying these data from commercial data sources is not an option either as it is
unavailable. Hence, in the past the Commission has haglyamn estimates.

'* Case @00/10, Commission vs. Germany (free movement of capital).
'8 Case €.05/08, Commission vs. Portugal (free movertnef capital / freedom to provide services).
" |n particular Directive 2014/23/EU on the award of concession contracts.
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Enforcing public procurement rules in the utilities sectba given utility sector (water, energy,
transport and postal services) in a Member State is subject to enough market pressure, entities and
contracting authorities operating in that sector are exempted from the application of the Utilities

Directive (Aticle 34 of the Directive 2014/25/EU). Firms have a clear incentive to be exempted, since
this reduces their administrative burden and allows them to procure at their own discretion.

Analysing whether the degree of market pressure is sufficient to justifyexemption requires
micro-level information that is not publicly available, including business secrets, such as data on
prices, quantities, and cost structure. Currently, the Commission can neither obtain such information
from stakeholders other than #happlicant, nor question the validity of the evidence presented by

the applicant. The latter is particularly relevant because the Commission is at a clear informational
disadvantage regarding the sector information compared to the applicant. Since ttieaayghas a
clear incentive to be exempted, it could present the information in the most favourable light to
being granted the exemptionGiven the relevance of the water, energy, transport, and postal
service, a precise and timely assessment is extremelgortant.

Examples of incomplete information where an infringement case evolves into a proposal f
legislative initiative

In July 2015, following consumer complaints on discrimination of German and British buye
Commission asked France to estigate Euro Disney's online pricing practices. Following
infringement investigation, the Commission proposed the regulation addressing unjustified
blocking specifically addressing price discrimination based on the nationality or residenceini
services that are delivered in the same location, such as entry tickets to leisuré®parks

The Council conclusions of 21 November 2016 call for evaluating four years after adopting-tk
blocking regulation whether it should be extended to the sallecopyright protected works in a
intangible fornf™" Bookmarknotdefined. Thage \works are often licensed and distributed on a territg
(Member State) basis. Furthermore, producers of premium content often grant an exclusive |
to a single distributor/broadcaster/service provider in each Member $tahether reasons fo
such territorial restrictions are justifiédand whether expandig the scope of the geblocking
regulation to the sale of copyright protected contéhtvould be desirable and improve consum
choice is not obvious. Thigill require an empirical quantitative assessment, for which CRA (20

18 http://data.consilium.europa.eu/doc/document/8146632016INIT/en/pdf see Article 20.

19 Beyond copyright licensing issues, the limited availability of content online across borders might also be the
result of decisions taken by service providers (which may be related to regulatory requirements, technological
or financial constraints, etc.)As a result, there are instances where even if rreltiitorial licences are
granted by rightholders or even if agreements between righdlders and service providers do not include
limitations on territorial exploitation, EU content market might rempartitioned.

2 0One of the most commonly invoked justifications for the territorial exploitation of copyrighted content is
that it is crucial to ensure the funding and sustainability of the European creative industries.

L provided that the trader has the requisite rights for the relevant territories.

2 Economic Analysis of the Territoriality of the Making Available Right in the EU, Study for the Commission (DG
MARKT).
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confirmed that the necessargata are not publicly availabldn the past, the Commission hq
requested these data, but only a handful of anecdotes and aggregated statistics were défivar,
report by the European Parliament and the Council on addressing unjustifietlgeking” stated:
'‘OX8 SOl ftdzZ GA2Yy 2 FisinKsérvicBsEshoSly Based gh détalled IpritaRan@ cos
data which only service providers possesbherefore, these providers should cooperate in
evaluation in order to assess whether the inclusionthefse services within the scope of t
Regulation would lead to the evolution towards more efficient business models than the
currently used

Awell-informed regulatory decision would be crucial as it could have a significant impact on e
busness models, industry revenues and content creatdmarginal improvement in the precisiol
of measuring a policy change impact might have enormous benefits when a change in revenu
a whole industry might be at stake: 1 % of copyright intensive iisthies revenue constitutes more
than 9 billion euro$>.

2.3.Who is affected, in what ways, and to what extent?

Obstacles to the Single Market cannot be easily overcome when the Commission lacks data to prove
what is causing them, how severe they are, and whatimpact of potential solutions would be. In
exceptional cases, when very detailed, comparable;taigate, often confidential, firrevel
information is required within a short time frame, such data can only be obtained directly from
firms. Not being ble to obtain this information and hence, not being able to overcome the single
market obstacles, affects firms operating in the single market, citizens (in their capacity as
consumers, employees and shareholders) and public authorities, including the i€siotm

Lack of evidence related to market functioning may compromise the Commission's response,
whether in relation to its precision (through insufficiently robust evidence to back up economically
important infringement cases or policy interventions), @8iciency (enforcement of crodsorder

cases hampered and/or slowed down due to incomplete evidence), or its effectiveness (insufficient
grounds to prioritise infringements or assess potential policy interventions).

The following stakeholders are affedt®y these issues:

9 Citizensface uncertainty about the extent of protection of their rights due to sydtimal cross
border enforcement of single market rules. Lower trust in the single market can dissuade them

% Since the whole demand curve and not just an aveeftget would have to be estimated, buying aggregate
data from commercial data sources would not solve the problem either. The Commissauntsngerce sector
inquiry in the antitrust field included a questionnaire on digital content that was answered bfjr84) which

did not collect disaggregated price and sales data. It did review actual licensing agreements, hence
understanding better what the current business practices are. The public consultation on the review of the EU
copyright rules held in 2013/1@ included qualitative questions to understand why firms -k
copyrighted content.

2 http://www.europarl.europa.eu/sides/getDoc.do?mode=XML&langeafN&reference=PE595.745

% Copyrightintensive industries generated 914.6 billion value added or 6.8% of EU GDP. This is an annual
average for 2012013 as reported byEUIPO October 2016 reporhttps://euipo.europa.eu/tunnel
web/secure/webdav/qguest/document_library/observatory/documents/IPContributiturdy/performance _in

the European_Union/performance_in_the European_Union_full.pdf
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from working, travelling, and shopping (inding online) in other Member States. Consumers
ultimately suffer from the limited competition resulting from swiptimal crossborder
enforcement: they pay higher prices and have fewer choices.

1 Firms operating in the Uniommay face legal uncertainty arghrriers when expanding cross
border, thus limiting their possibilities for optimal allocation of resources and achieving
economies of scale. In turn, this negatively affects their international competitiveness and job
creation.

1 Institutions of the Union and national public authoritiemay not be able to acquire necessary
data to support infringement procedures or to propose amendments to the existing’PLilss
may cause less optimal calibration of enforcement actions or pmdigyonses, delays, as well as
monetary and staffing costs in inefficient attempts to acquire flawel information through
indirect and potentially less reliable sourées

2.4.Problem drivers

This section singles out the principal reasons why the curheiormation-gathering framework
might not be sufficient to obtain detailed and timely fifkevel information in specific instancés

2.4.1. National mechanisms for information collection are sector specific and generaHguiited
to request crosshorder information and/or share information collected

When monitoring and enforcing Union rules, the Commission relies primarily on information
submitted by the Member States concerned. Pursuant to Article 4(3) TEU, Member States are under
the obligation to facilitatahe Commission in carrying out its tasks, particularly its role as guardian of
the Treaties. In practice, this means that Member States should provide the Commission, upon
request, with information and documents when the Commission investigates a possible
infringement of Union laf.

As mandated by Union law, competent authorities in Member States have horizontal (generic)
supervisory powers in competition policy and consumer protection, as well as severalsgetific
powers, all of which are relevafior the single market area. Some of these powers allow them to
collect detailed information directly from market participants. However, those powers are generally
limited to either a specific sector (e.g. energy, transport, financial services) or to ctiersef a
value chain (e.g. consumer protectidh)

% Authorities from three Member States out of ten who replied reported a situation when lack of firm data
limited their enforcement or legislative activity.

“Data problemsand a need for better monitoring are e.g. reported in 2016 Annual Growth Survey
http://ec.europa.eu/europe2020/makingt-happen/annualgrowth-surveys/indexen.htm

% The examples below are for illustration purposes. Many of the quoted single market imperfections were
solved either by cumbersome research or by descriptive analysis that allowed the Commission to nevertheless
proceed with enforcement actions,tabugh arguably at the cost of time/precision.

2t follows that Member States are required to cooperate in good faith with the inquiries of the Commission
pursuant to Article [258 TFEU], and to provide the Commission with all the information requestedt fo
purpose' - Judgment of the CJEU in cas494/01, Commission vs. Ireland, paragraph 198.

%0 Investigative powers of national authorities in EU Member States are often based on Union law: e.g. national
competition authorities (NCASs), financial sugeiwn authorities, consumer protection authorities, national
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In principle,severalexisting policy frameworks on the basis of Union sectoral legislatiQrrontain
mechanisms for limited data and information sharing between national authorities and the
Commissionrespectively’. However, unless specifically provided for under Union legislation,
Member State authorities cannot share fifevel data and information with the Commission, for
reasons related to professional secrecy obligations, the confidential natuseah information, or

data protection. In addition, it can be argued that currently, outside of those areas regulated by
Union sectoral legislation, there is no clear legal basis that would require national regulatory
authorities to provide the Commissiomith firm-level data or informationOnly one local authority
replying to the public consultation, said that it would be possible both to ask companies on behalf of
the Commission and then to subsequently share with the Commission the information cdllecte

Moreover, none of the Member States except the UK possess horizontal (generic) information
powers adequate for single market enforcement (the notable exception being the UK Competition
and Markets Authority}. As a result, Member States are generally not able to ask companies for
information in the context of a single market infringement case or for preparation of a Union single
market policy; o they may not be able to get data for evaluation/benchmarking purposes outside an
investigation procedure (e.g. by asking competitors). In the public consultation, only three out of ten
responding authorities reported having powers to ask companies djrdot information (a UK,
French and a regional Spanish administration). Three authorities explicitly stated that they have no
such powers, and two said that the absence of these powers caused problems in enforcement or in
legislative activity.

The UK Conpetition and Markets Authority (CMA)ombines the powers of initial and -ttepth
investigations and it uses criminal and civil means to gather information and conduct cases felated
to competition and consumer protection problems. These powers allow ikgsrene why particulal
markets may be malfunctioning, including reasons beyond competition policyCM#% can see
firm-level information on a range of matters, including the pricing and quality of goods and services
supplied in the market under investigah. It can impose sanctions for noeply. It can also mak
recommendations to sectoral regulatofs.g. Ofcom and Ofgenor to the UK Government when
new legislation might be required. However, the fitavel information collected cannot be shared
with the Commission or other Member States.

D

Extensive market investigation powers are available to 8@€r federallevel US authoritiesas well
as to Australian authorities, including subpoenas, obtaining confidential firm data and imposing
sanctions for norcompliance Annex 6)

Another aspect is the lack of specific information in all Member States, and the incomparability of
such information due to the different definitions used.

regulatory authorities in energy, transport and telecommunication sectors, as well as national market
surveillance authorities responsible for product safety. These authorities have in theiectesp fields
SEGSyargsS Ay@Sadaalrday3d LRsSNA (2 | 00Saa TFTANYaQ R2Od
out onsite inspections, take product samples, etc. They often can impose sanctions foomgtiance with

information requests. Thesauthorities cooperate in crodsorder cases through various networks (e.g.

European Competition Network, Consumer Protection Cooperation network). For detaAnser 6

% For details sednnex 6
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In 2014 the Commission wanted to assess the importance of copyntgnsive sectors to the E
economy.Necessary detailed data on employment were not available in Eurosite French,
German and UK governments were the only Member States collectingyg@sof information at a|
national level. However, the data was not comparable due to different national definitions use
a result, the report heavily relied on assumptions, when measuring employment in the cop
intensive sector. This in turn weaked its value for policy making in the figld

Even if firmlevel information is available in one Member State, it is by definition limited in its
geographic scope. This prevents the use of Member State information ¢oslgere available; to
addressenforcement cases with a crebsrder dimension (i.e. where relevant market data relates
to crossborder value chains or where there are indicators that similar single market failures may
exist in several Member States). At the same time, such cases \poedisely be those that are
likely to be a priority for single market enforcement.

2.4.2. Firms lack incentives to voluntarily reveal confidential information

To gather necessary information, the Commission relies on consumer/firm complaints, as well as
various onsultation methods and tools (both open and targeted), such as questionnaires, surveys,
meetings, hearings and workshops. The most common consultation methods include open public
consultations, seminars, reports from stakeholders and studies. These @iomresources always

rely on voluntary participation by requested stakeholders.

Complainants may have a vested interest in submitting information, particularly in situations in
which they are disadvantaged. Yet, confronting this information with (pbssibntradictory)
information originating from other parties may not be an easy task. Firms replying to the public
consultation for this initiative stated that they do not/would not provide sensitive information as it is
costly to extract, it might leak ahbe used by competitors or public authorities, or it might simply be
published.

In addition to complaints, the Commission routinely approaches market participants to request firm
level information (on a voluntary basis). However, experience shows thkelstdders are often
reluctant to disclose data with private value, especially when it could be used against their interest
in enforcement actions or to introduce legislation that could diminish their market power (e.g.
through exposure to foreign competitn). This is also due to the fact that firms often fear that the
confidentiality of the information provided might not be properly respectedThis problem
concerns also national authorities. For instance, one Member State reported in the public
consultaton problems with obtaining data from firms located in other Member States who simply
did not reply to its requests.

32 http://ec.europa.eulinternal_market/intellectuabroperty/docs/jointreport-epo-ohimfinal-version_en.pdf
$80% of firms responding to the public consultation found protecting confidétyti essential or very
important (seeAnnex 3.
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Selected examples of past information requests addressed to private parties demonstrate the
of incentive to provide this informatioon a voluntary basis:

¢ In the context of a recent enforcement case of the Utilities Directivethe transport sector
the Commission requested the applicant to provide key privateiyed raw data concernin
its revenues and costs The applicant refusedto cooperate diligently and provided the
required information long after the deadline, thus limiting the Commission's ability to use t
data to support its decision.

1 In 2016, the Commission had a reasonable suspicion of a frequent absence of puldisthers
for purchasing Computer Tomography scanners in several Member $tdtesrder to support
an infringement case for failure to comply with EU public procurement rules, the Comm
needed firmlevel information on contracts and sales. Due to obgignconsistencies, existin
sources of information were considered unreliable. The Commission asked a prominent r
player for this information who, despite having it readily available, replied that it wasilling
to cooperate in the investigatiomtil the Commission makes a formal requiest

For the reasons outlined above, stakeholders are also often reluctant to provide sensitive
information in response to public consultations. That being said, public consultations do give access
to empirical inbrmation, indicate expected impacts, and they identify renident policy
alternatives when taking a policy decision. They are particularly valuable as they involve a wide
range of stakeholders in the regulatory processes and improve transparency. Howtaretard
consultations might not be sufficient when the necessary data are sensitive or confidential.

Several examples of past public consultations illustrate the lack of stakeholders' incentive to f
the requested information, which may presenpeoblem in evidence collection:

1 A 2014 consultation on copyright generated 9581 replies, which took 30 officials and 5 m
to process. Almost no data on prices, costs, and profits was submitiexven though all were
of utmost importance”.

1 The 2009 condtation on Accounting Directives resulted in 309 replies, but several questiof
cost were answered by only 2 comparifesThis information was necessary to assess
burden of reporting obligations to see whether it needed to be simplified.

% Application of Article 34 of Directive 2014/25/EU, as described in Sex:ton

*From the content of previous submissions it was apparent that the data was already available to the
applicant and that this request was not adding administrative burden.

% The reasonable suspicion was based on a large mismatch between the numbecohtreet awards in two
public information sources (Tender Electronic Daily and Eurostat) for the period of 2010 and 2015.

3" European Commission, Report on the responses to the Public Consultation on the Review of the EU
Copyright Rules, July 2014, http://ec.europa.eu/internal_market/consultations/2013/copyright
rules/docs/contributions/consultatiomeport en.pdf

% E.g, only 1 respondent provided an answer to the Question'E9/¢u are a preparer, what is the annual
cost of publishing your accounts?0Only 2 respondents provided cost estimates under the questidgnat
information has to be compiled especially forgagng the disclosures? Can you say anything about the costs
of preparing this information? http://ec.europa.eu/internal market/acconting/docs/
200910 accounting_review_consultation_report_en.pdf
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1 The recent pblic consultation on due diligence and supply chain integrity for intelleg
property asked right holders to provid@ter alia, information related to their relation with
suppliers, identification of intellectual property infringements, and auditingacpces.
Notwithstanding the encouragements to industry to engage in the consultation,
Commission received only 11 replies from companies and business associd@amystold the
Commission they did not want to provide the informatiog even if it wasin their interest to
do soc because it was too confidential.

External studies produced for the Commission and Member State authorities often suffer from the
same problem: study authors cannot oblige stakeholders to provide the neededlefieh
information. In fact, it is common practice that external contractors request the Commission for a
recommendation letter to present to interviewees to gain their confidegagnifying even greater
lack of trust than in front of the Commission.

9 Difficulties n acquiring information and data from firms were outlined in the 2012 RAND re
on measuring intellectual property rights infringements in the single m&tkkt this case, the
point-blank refusal of firms to provide sensitive information (e.g. forecant$ sales data) wa
due to the fact that, if leaked, their competitors or new entrants into the market cq
potentially make strategic use of the information revealed. Only in two instances firms
willing to share data with RAND upon the executiom @ndisclosure agreement.

f The 2016 study on the distribution in the organic food chain commissioned by the Comis
aimed at providing deeper understanding of the dynamics of the organic market. Yet it
not collect the necessary supply chain @atue to the reluctance of firms to give up sensit
commercial data.

Occasionally, contractors performing external studies succeed in acquiring the necessary data.
However, this is often under the condition of signing a confidentiality agreement wékelsolders

which obliges them not to share any fif@vel information with the Commission. This situation is
problematic for several reasons. The Commission has access only to aggregated data, which makes
targeted single market enforcement difficult. Mofmportantly, the Commission has no ability to

*n particular, the consultation asked respondents for the number of suppliers they know beyond énel 1

2" tiers of their supply chains, type of information they ask from their suppli@hether they have already
identified intellectual property infringements in their supply chain, how they addressed this problem, whether
they implemented auditing practices, what type of auditing practices they use, and whether they use track and
trace  technologies. See report of the  consultation: http://ec.europa.eu/growth/tools
databases/newsroom/cf/itemdetail.cfm?item id=8603

“0'Measuring IPR infringeemts in the internal market: Development of a new approach to estimating the
impact of infringements on sales', 2012, RAND Europe: Stijn Hoorens, Priscillia Hunt, Alessandro Malchiodi,
Rosalie Liccardo Pacula, Srikanth Kadiyala, Lila Rabinovich, Bange Tive cost of this study to the
Commission was EUR 250 000.

* The study was carried out in the context of the implementation of the Communication from the Commission
to the European Parliament, the Council, the European Economic and Social Committhe Gainmittee of

the Regions, 'Action Plan for the future of Organic Production in the European Union', COM (2014) 179.
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verify the underlying data submitted by stakeholders and cannot, therefore, judge the correctness of

the calculations performed by external contractors.

2.4.3. 1t is difficult to verify correctness, completeness amgpresentativeness of information

provided voluntarily by firms

Standard consultations typically rely on stakeholders' willingness to participate and provide the

requested information. Accordingly, these contributions are assessed by the Commissienfuri

th

knowledge that they cannot necessarily be extrapolated to the whole stakeholder community in

question (unless all members of that community reply, e.g. all Member States). Thissesied

limitation is mostly due to the fact that the stakeholdevtio do respond are seffelecting and may
therefore overrepresent those individuals and special interests who are both the best organised

and who hold particularly strong views on the subject.

For example, the 2014 public consultation on the reviewthaf Union's copyright rules attractg
O2YyaARSNIOES AYydiSNBad FTNRBY aidl 1SK2ft RSNEZ ¢
organised actions, which includémodel responsesand guides for replying (which were circula
over the interne}*2. Similarly, the 2016 public consultation on the role of publishers in the copy
gl £ dzS OKFAY FyR 2y (GKS UYL} y2NI Yl SEOSLIIA 2\
responses sent by an organised campaifhdte analysis of the respses to the 2013 consultatia
on trade secrets also pointed to a strong mobilisation by special interests (e.g. some groups f
multiple replies via affiliated companies, while a political party provided model responsg
citizens*.
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The accuracy dhrgeted consultations and external voluntary submissions from market participants
cannot be fully relied on either as certain stakeholders may have used the consultation in question

to present the facts in a particular way, or not to provide certain imfation at all.

For instance, the 2010 consultation on counlry:country reporting requirements targeting lar
multinational companies received 43 answers from preparers of accounts. However, only tf
them replied to the question on the estimated ¢a®lated to the introduction of such reportir
requirements. Moreover, the information provided was aggregated at a corporate level (rg
from $10M to over $100M), thus not allowing for properly detailed analysis
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g
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*2Example of a guide with model responses by a member of the Swedish Pirate Party in the E
Parliamenthttps://ameliaandersdotter.eu/copyrightonsultationmodelresponses

*® European Commission, 'Synopsis reports and contributions of the results of the public consultation
role of publishes in the copyright value chain and on the ‘panorama exceptidntps://ec.europa.eu/digital
singlemarket/en/news/synopsigeports-and-contributionsresultspublicconsultationrole-publishers

copyrightvalue

uropean

on the

** Impact assessment accompanying the document Proposal for a Directive of the European Parliament and of

the Council on the protection afndisclosed knovhow and business information (trade secrets) against t
unlawful acquisition, use and disclosure, SWD(2013)471, 28.11.2btB;/eur-lex.europa.eu/lgal
content/EN/TXT/?uri=SWD:2013:0471:FIN

*> European Commission, Consultation on CoubtaCountry Reporting by Multinational Companies,
Summary Report, April 2014ttp://ec.europa.eu/finance/consultations/2010/financial
reporting/docs/consultation summary en.pdf
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When selection bias is an issue, the Commission sometimes conducts representativenidigion
surveys, for instance through Eurobarometer. This method, however, is much more expensive than a
public consultation. A Uniewide representative citizen survey st around EUR 15 000 per
guestion and is even more expensive when firms are involved. However, even Eurobarometer
surveys are not designed for acquiring detailed or confidentiakfawvel information.

2.4.4. Sufficiently detailed and timely information from te market is otherwise not available

The Commission currently has investigation powers only in the domain narrowly prescribed by the
Union competition rule®. There, the existing powers help the Commission to be more precise in its
economic assessment andhable it to adopt swifter and solid factsased decisions, reinforcing the
basis for infringement actiol§. However, these powers are limited by their legal basis to narrowly
prescribed areas and do not allow for collecting aneusing the information gdered for other
single market related policy purposes.

A similar reasoning applies to data gathering under the Regulation on consumer protection
cooperation (the 'CPC RegulatidfiUnder this Regulation, consumer protection authorities have
the power torequest information from firms, provided this information concerns a suspected-intra
Union infringement of Union consumer legislation that is listed in the Annex of the Regulation. The
CPC Regulation establishes a cooperation system between competertriied) which has been
designed for the purpose of creberder enforcement of Union consumer laws but remains limited

to this Regulation and other consumeglevant legislation.The CPC Regulation thus covers the
needs of enforcement of Union consumeman a crosdorder context, and is not appropriate to
support the enforcement of neither business-business relations nor all other single market
area$®.

Last but not least, the Commission also collects a large amount of commercial information availabl
through official statistics. However, such statistics are often produced with a time delay and at a
level of aggregation that does not necessarily match the specific needs défiehpolicy making.

*® For details on these investigation powers gegnex 6 It also has investigative powers in the trade defence
policy area (antdumping, antisubsidies etc.), but this policy does not fall under the single market area.

*"In principle, information collected using those powers could also potentially be used for policy development
in the competition field: e.g. informing CommissioBéock Exemption Regulations, which are wasse
specific.

*®Regulation (EC) No 2006/2004 of the European Parliament and of the Council of 27 October 2004 on
cooperation between national authorities responsible for the enforcement of consumer protecties (the
Regulation on consumer protection cooperation), OJ L 364, 9.12.2004, p.1.

“*The May 2016 proposal for a new CPC Regulation strengthens powers and cooperation procedures for
national consumer protection authorities to address infringements of Union consumer law in aboroles
context. The proposal also foresees an obligatiartlie Commission to activate the cooperation procedure at
Union level in cases where it suspects that widespread infringements affect a large majority of Union
consumers.
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For example, the Structural Business Statistics )(§B&ides the most sector disaggregat
economic data in Eurostat (offering many economic variables, including auxiliary dimensio
available in national accounts) but no information about individual fifmisloreover, preliminary
data are published afut one year and final data about 20 months after the end of the referg
year, thus often being not suitable to inform a timely policy response. In addition, some surve
conducted infrequently: for example, the Eurostat Labour Cost Survey and B&umt Earningy
Survey are conducted only every four yéarsaand the Community Innovation Survey (CIS
conducted every two years

2.5.How would the problems evolve?

Existing Union information tools may be leaving gaps in the single market enforcemeiumalat
tools are generally not designed for crdssrder problems. As a result, the Commission and
Member States will continue to be confronted by a lack of access to reliable and sufficiently
complete firmlevel information where such information is realtequired for identifying and
addressing single market malfunctions. The problems identified in this impact assessment would,
therefore, remain largely unresolved.

Further data gaps might also arise in the future (the 'known unknowns', as it were), as new
economic phenomena appear within the single market (e.g. the collaborative economy qrujine

to now ¢ unregulated banking products). The scope of existing information tools may be expanded
over time to remedy data gaps where and when they arise. Howengy such change involves a
long legislative process.

The baseline scenario is described in more detail in Section 5.1.

3. WHY SHOULD THUNION AC?

3.1.Legal basis

Article 114 TFEU provides for the adoption of measures for the approximation of the provésibns
down by law, regulation or administrative action in the Member States, provided that they are
necessary for the smooth functioning of the single market. The use of Article 114 TFEU would
therefore aim at preventing the emergence of obstacles to thecfioning of the single market and
should be an appropriate legal basis for a Union action entrusting Member State authorities with
powers to collect information. However, should the policy intervention require an entrustment of
the Commission with diregtowers to collect information from firms, Article 114 TFEU would need

to be supplemented by Article 337 TFEU. The latter entitles the Commission to collect any
information required for the performance of the tasks entrusted to it, within the limits andeun

%% Structural Business Statisti¢gtp:/ec.europa.eu/eurostat/cache/metadata/en/sbs_esms.htm

*1 Labour Cost Survey (LO8Yp://ec.europa.eu/eurostat/satistics
explained/index.php/Glossary:Labour_cost _survey (LSt8)cture of earnings survey (SES),
http://ec.europa.eu/eurostat/statisicsexplained/index.php/Glossary:Structure of earnings survey (SES)
> Community Innovation Survey (CI8)tp://ec.europa.eu/eurostat/web/microdata/communitynnovation

survey
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the conditions set out by the Union legislatdrSince Article 114 TFEU acts as a default legal basis
within the single market area, the use of other Articles of the TFEAdidisional specificlegal basis
may be appropriate in order to cover single ket fields that rely on specific legal basis within the
TFEU for legislative action: e.g. Article 43(2) TFEU (agricultural Ypddtles 91 TFEU and 100
(transport), Article 192 (environment) or Article 194(2) TFEU (er@rdigr more details on thegal
basis, sednnex 9

3.2. Necessity and addedalue of Union action

An important responsibility of the Commission under Article 17(1) TEU is to ensure that the Treaties
and Union legislative acts adopted pursuant to them are correctly applied. The Conmmissio
empowered, as the 'guardian of the Treaties', to oversee the application of Union law in the
Member States. In order to correctly perform this function, Commission's access to relevant,
reliable, accurate and timely information is essengahcluding, where necessary, access to firm
level information.The CJEU has progressively been stricter with the Commission in relation to the
sufficient factual evidence that it must submit in order to proiethe requisite legal standardhe
elements of the dégations made in infringement proceedingdJnion action is needed to ensure

that the Commission will have access to fiewel information necessary to improve its ability to
monitor and enforce Union single market rules. This objective cannot be saofficiachieved by
Member States alone, due to legal barriers to sharing fewel information with the Commission

and uncoordinated national approaches in this area (see Section 2.4.1). In addition, possible national
responses would be limited in their ggraphical scope, while the obstacles to the functioning of the
single market are often crodsorder’. Therefore, the objectives envisaged can be better achieved,
by reason of its scale and effect, at Union level. Such Union action would fulfil the hetesssin

%3 Council only, for Article 337 TFEU. It should be noted that Article 114 TFEU, however, provides for legislative
acts of the European Parliament and of the Council.
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stage processing directly related to these products. References to the common agricultural policy or to

F ANA Odzt GdzNBX | yR GKS dzil e udderstib& & alfoSeddrtingtd fdHedes) tizfvitgdzNI f Q
regard to the specific characteristics of this sector" (cf. Article 38(1), second subparagraph, TFEU)

*>For an example of a similar join use of some of these articles, see Directive (EU) 2015/t&36wbpean

Parliament and of the Council of 9 September 2015 laying down a procedure for the provision of information

in the field of technical regulations and of rules on Information Society services, OJ L 241, 17.9.2015, p.1. This
directive is based oArticles 43, 114 and 337 TFEU.

*See e.g. Luca PETRE and Ben SMULDERS, 'The Coming of Age of Infringement Proceedings', Common Market
Law Review 47, 2010, po. 9. These authors (p. 38) refer to several judgments of the CJEU supporting this trend.
*"In gereral, the Treaties require the existence of a crbesder dimension for the single market rules to be

applied. However, purely internal situations (e.g. secondary harmonising legislation) may also result in an
infringement of Union law. Such internal sitions may be better addressed by the Member State. However,

this does not exclude that the Commission may need to address them (e.g. in the event of lack of action by the
Member State concerned) and that, in doing so, it may need to have access (wheoprégdp and justified)

to specific firmlevel information. It should be noted that CJEU applies a relatively low threshold to show the
existence of a crogsorder dimension: it has ruled that even when a purely internal situation is concerned
national rues may produce effects outside the Member State concerned (e.g. joined CGa$&1€ and €

161/12, Venturini, par. 2826); it has also considered, in particular in cases related to public procurement
procedures that appearedh priori as purely internal fiations, that a discrimination against potential
competitors from other Member States would be enough in that respect (e.g. c&34/33, Coname V.

[ 2Ydzy S RA [/ Ay 3é&2t; caReSAB8/(B,(PérkingBrixdh GidibH m Gemeinde Brixe, par. 55).
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this regard and would enhance the ability of the Commission to ensure the respect of Union law, in
particular with regard to infringement proceedings

The necessity test would also be met regarding the collection ofléwal information forcases
where evaluation shows that enforcement deficits are due to flaws in the relevant legislation. As a
matter of principle (cf. Article 17(2) TEU), Union legislative acts may only be adopted on the basis of
a Commission proposal (except where the Tesmtprovide otherwise). As demonstrated in the
examples in the previous section, there may be instances where the Commission will need to have
access to firrdevel information to calibrate a regulatory solution. Union action is also needed for
this purposefor the same reasons (e.g. Member States action would not be sufficient) expressed in
the previous paragraph. It must be noted that since the aim of this tool is better enforcement of EU
law, there is no sharp distinction between infringements proceedarys the use of legislative acts

to address serious obstacles to the internal market in case of enforcement deficits, in particular
during the period in which the Commission undertakes preparatory work. When the Commission is
at the stage of collecting infmation to assess whether there are obstacles to the functioning of the
internal market it may conclude that launching infringement proceedings (which is a faculty, not an
obligation of the Commissid) would not adequately solve the problem and therefdhere is a

need to propose a legislative charige

In terms of addeeralue, Union action would ensure that the Commission has access to relevant,
reliable, accurate, comparable and timely f#avel information in those (exceptional) instances
where acces to such information is necessary and cannot be obtained otherwise (e.g. in situations
where national authorities cannot have access to the relevant data; where they do not wish to
cooperate with the Commission; or where firms do not voluntary agree tresldata with the
Commission). This would lead to better informed enforcement actions or potentially to policy
initiatives (in case of enforcement deficits) by the Commission. Furthermore, when the Commission
obtained firmlevel data in an infringement poeeding, the concerned Member States could also
access this data and improve their application of Union*la®or more details on the subsidiarity
requirements, seénnex 9

3 This is without undermining the role of the Member States in applying Union law and enforcingaitisis
individual companies.

**'In exercising this rol§N.B. as guardian of the Treatieshe Commission enjoys discretionary power in
deciding whether onot, and when, to start an infringement procedure or to refer a case to the Court of Justice
@ XItGN.B. the Commissiontill distinguish between cases according to the added value which can be achieved
by an infringement procedure and will close casbsmit considers this to be appropriate from a policy point

of view. Communication from the Commission, 'EU law: Better results through better application”, OJ C18,
19.1.2017, pp. 14 and 15.

% 'The Commission will exercise such discretion in particed [ Ay G(K2a$S wOF&asSas 6KS
infringement would be in contradiction with the line taken by the College of Commissioners in a legislative
proposal Ibid. p. 15.

61E.g. in the public consultation, one national authority reported problems with inistg data from firms
located in another Member State, as either firms or foreign authorities did not cooperate.
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4. WHAT SHOULD BE ACHEEY

4.1.Objectives

The general objective of the initiative énsuring a better functioning single market through more
effective application of single market rules and principles. This particularly relates to improving the
/| 2YYAaaArz2yQa loAfAGe G2 Y2yA02N) I yR Sy T2thedS |
tool may also help the Commission to propose improvements where evaluation shows that
enforcement deficits are due to shortcomings of the relevant sectoral legislation. This general
objective would be achieved by providing the Commission with eamieess to firrevel data
where needed to detect and combat obstacles to the functioning of the single market, including
misapplication of Union law. This would additionally assist Member States in better applying single
market rules at national level.

— " - — Out ofscope:
General Ensure a better functioning singtearket through more effective application of

objective single market rules and principles These objectives do not

concern majority of situations,
as usually either:
A marketinformation is not

(" Facilitate timely and )

effective enforcement

Proposemprovements where

FEIEL izl el evaluation shows that enforcement

effective enforcement

at an administrative before the GIEU deficits are due to fIavys in the necessary for proving the
\_ stage relevant sectoral legislation ~ J existence of serious
\ v 4 obstacles to the functioning

of the single market or for
calibrating the
Commission's response to
such obstacles, or

A market information is

border activities directly from firms when it is needed to support decision making in high
impact cases

-
X @ granting the Commission access to reliable, accurate and timely information o c})ss

¥ i necessary only at an
Ensurethat Ensurethat the : aggregated level, e.g. as
Specific Improveaccess Improveaccess T — T . provided by Eurostat, or
objectives to comparable to confidential I " T 1A existing sources of firm
crossborder firm-level i — = resen¥ativaan d’ | level information are
information information » comp [Pl i sufficiently timely and
and unbiased timely ' detailed.

Fig.4.1 Objectives of the initiative

The specific objectives of the initiative are the following (Fig®%.1)

facilitating access to comparable crdssrder data;
facilitating access to confidential/priviled firm-level information;
ensuring that collected information is correct, complete and unbiased; and

1 ensuring that the information is sufficiently detailed, disaggregated and timely.
It should be emphasized that these objectives do not concern the mgjofisituations, as usually
either: (1) market information is not necessary for proving the existence of particular obstacles to
the functioning of the single market or for calibrating the Commission's response to such obstacles;
(2) market information iecessary only at an aggregate level, e.g. as provided by Eurostat; (3)
existing sources of information are sufficiently timely and detailed.

= =4 =4

®2This initiative concerns solely access to fievel information as one of the factors affecting single market
acquisenforcement. Other crual elements affecting the efficiency of enforcement (e.g. administrative and
judicial capacity, lack of resources, clarity of law) are not tackled here.
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4.2.Consistency with other Union policies

The initiative is consistent with other Union policies. First and forenmbetinitiative will contribute

to better enforcement of the Treaty principles on fundamental freedoms (Articles 28, 45, 49, 56, 63
TFEU) as well as single market secondary legislation, in particular in instances which require complex
economic analysis andeed to be substantiated with economic data. Ultimately, the initiative will
contribute to achieving the Union's aim of establishing and ensuring the functioning of the single
market and realising its full potential. Pending a final decision by the Umigislator on the scope

of the initiative, it would also allow for better enforcement of single market rules with regard to, for
example, agricultural products and in the transport and energy sectors, thus also contributing to the
establishment of a commoagriculture policy (Article 38 TFEU), a common transport policy (Article

90 TFEU), as well as Union policy on energy (Article 194 TFEU).

This initiative complements existing seckpecific tools in the area of competition and consumer
protection law. Alhough addressing issues in a different domain, this initiative in many dimensions
closely corresponds to the Market Investigation Tool (MIT) available to the Commission in the State
aid area. Namely, the objectives of the tools are similar, they involeesdme stakeholders (the
Commission, Member States, and market participants), and would be used for collecting similar type
of information under similar extraordinary conditions. Therefore, the anticipated impact of the use
of the tool could be compared.

5. WHAT ARE THE VARIQDISTIONS TO ACHIEVHETOBJECTIVES
5.1.Baseline scenario: no Union policy change

In the baseline scenario, the Commission would continue to rely on current information sources for
firm-level information necessary for the purpose of ensutimg correct application of single market
rules. These sources would be voluntary submissions through complaints, open public consultation,
targeted surveys, reports by stakeholders, commissioned studies, commercial databases, voluntary
requests for informtion, and ad hoc submissions as well as Member States submissions. The
Commission could enhance the confidentiality provisions of its consultations to try increasing firms'
willingness to provide information. More frequent use of external polling orgépisa via a
Eurobarometer facility could lead to more representative responses, but would substantially burden
the European budget since firm surveys are particularly costly (compared to consumer surveys).
However, these external surveys could not gath@oimation on complex and confidential issues,

like firms' pricing strategies.

In policy areas where the Commission or Member States have the ability to request the necessary
information from firms (e.g. in competition, consumer protection law, regulatetivork industries),

the use of existing tools for addressing the single market enforcement remains imparfieot
example, the published results of a sector investigation under Union competition law, like the recent
e-commerce one, can be used to suppartsingle market reform outside the narrow competition

% Several respondents to the public consultation called for reusing competition powers for acqtieing t
information necessary for the enforcement of internal market rules @&seex 2.
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policy domain; but using individual replies to such investigations for purposes other than
enforcement of competition law will remain legally impossifleurthermore, existing national
information colection powers could be potentially spontaneously extended and used in selected
sectorial contexts. However, sharing information between authorities and the Commission would
remain an issue. At the same time, the role of the Commission as guardian ofeiftie$rmay be
weakened, in so far as infringement proceedings in complex cases would be more difficult, while the
importance of preliminary rulings by the CSBuould increase. The disadvantage of relying on
preliminary rulings for complex cases in thegdnmarket area is that the CJEU will, in the vast
majority of cases, have to take a decision based on exchange of legal arguments with lower levels of
economic analysis compared to the analysis that the Commission could undertake in the preparatory
phaseof infringement proceedings.

The Interinstitutional Agreement on Better LaMakind® commits the ceegislator to consider
including monitoring and evaluation provisions in all new Union acts. It is likely, therefore, that
sectorial legislation will inclueprovisions on monitoring and that more firlevel data will gradually
become available. However, monitoring indicators cannot in all cases address very specific problems
that may arise in the course of application of legislation, nor can they adequiatelgee future
market developments. Furthermore, monitoring arrangements cannot be designed to cover all
issues beyond the scope of existing regulations. Therefore, this would only partially alleviate the
identified problems.

5.2.0ption 1: Exchange of best priaces between Member States and with the
Commission

The Commission would recommend to Member States to exchange best practices on collecting
specific firmlevel information. The experience of dedicated authorities at Union and national level
(e.g. Nationh Competition Authorities, Consumer Protection Cooperation Network, Agency for
Cooperation of Energy Regulators, Financial Supervisory Authorities like the EBA, the European
Insurance and Occupational Pensions Authority, or the European Securities Maukigrity)

would be leveraged to develop guidance and recommendations for collectindeirshinformation.

Best practices to minimise the administrative burden, protect confidential information, treat-cross
border cases, and share information among MemBégates and the Commission would be devised.
The Member States would then be encouraged to implement these best practices.

“le.tdX8 AYTF2NXYIGA2Yy O2ffSOGSR LilzNBdzZ yi G2 ! NIAOE Sa wmt
acquired (cf. Article 28 of Council Regulation No 13200f 16 December 2002 on the implementation of the

rules on competition laid down in Articles 81 and 82 of the Treaty, OJ L 1, 4.1.2003, p.1.

% Art. 267 TFEU (upon request of a national court, the CJEU can give preliminary rulings on questions of Union
law when a decision on such question is necessary to enable the national court to give judgement).

0J L 123, 12.5.20186, ptittp://eur -lex.europa.eu/legatontent/ENTXT/?uri=CELEX%3A320160Q0512(01)
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5.3.Option 2: Lifting regulatory limitations to the sharing of firdevel information
between the Member States and the Commission

Thisoption consist in Union legislation (a Directi/gifting national rules (e.g. professional secrecy
rules) that prevent Member States' authorities from sharing with the Commission and other
Member States firrevel information they already possess or abakcess on the basis of Union or
national law. This option does not foresee granting specific investigation powers to Members States.
Nor does it foresee a specific framework for the Commission's requests to Member States. Instead,
general rules on coopation under Article 4(3) TEU would apply.

Launch of requestdviember States would be responsible for ensuring compliance with the requests
for information.

Confidentiality and sharing of informatiomhe Commission and the Member States should ensure
that the information submitted in reply to a request for information is treated in a manner that
ensures its confidentiality, following best practices from the competition policy field and taking due
account of the legitimate interests of the replying firmsttie protection of their business secréls
Therefore, they would be subject to appropriate professional secrecy obligations in respect of such
information®®. This should not, however, prevent the Commission from using information necessary
in the context ¢ infringement proceedings. The Commission could only share information received
from one Member State with other Member States if the informatimoviding Member States
agree. However, information should be shared with all Member States concerned iwea gi
investigation. Third party access to confidential information would be governed by the rules on
access to documents held by Union institutions. These rules foresee exceptions to disclosure in cases
where disclosure would undermine the commercial in&tgeof a persoff.

Use of information Disaggregated firAevel data shared by a Member State with the Commission
(and with other Member States) could only be used by the Commission (and the other Member
States) to enforce single market rules relating ttee specific subject matter invoked by the
Commission when asking the concerned Member States to share the information. However,
aggregated and anonymised information could be further used for other purposes.

®"In principle, a Directive would be the most suitable legislative instrument to give the power in question to
the Member States considering, notably, the fact that it would be necessary to adapt different pieces of
legishtion domestically. A directly applicable Regulation would not necessarily add legal clarity with regard to
the interplay with existing national rules preventing the sharing of information with the Commission.-A non
legislative instrument is not consideréat this option as its scope would already be covered by ogtion

%80% of firms responding to public consultation found confidentiality as essential or very important
preconditions to their participation (Sefnnex 3.

% Information covered by the obligion of professional secrecy may not be disclosed to the general public.
See Article 339 TFEU generally (as regards the Commission); see also Article 30 of Council Regulation (EU)
2015/1589 [State aid] for a professional secrecy obligation in secondgisjation on a similar area.

The right of access to the documents of the EU institutions is governed by Regulation (EC) No 1049/2001.
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5.4.Option 3: Introducing residual investigative peers through national level single
market information tools

This option would build upon Option 2. In addition, Member States would be required by Union
legislatior* to entrust an authority or several authorities with the power to request quantitative and
qualitative firmlevel information directly from market participants operating within their territories,
where such information is needed for proving the existence of serious obstacles to the functioning of
the internal market, including possible infringents of Union law in that area, or for calibrating the
Commission's response to such obstageghether through infringement proceedings or, in case of
enforcement deficits, legislative initiatives. This power would be of residual nature, supplementing
sector-specific investigative powers already entrusted to Member States by specific UniGnTais
power would also be without prejudice to the existing investigative powers of national authorities
pursuant to national law. This option would not, as subégide which national authority should be
entrusted with the residual investigative powers. Member States would have the freedom to decide
which authority or authorities should have that poviér

Commission's roleAs with Option 2, the Commission would lable to request firrdevel
information from the Member State concerned under Article 4(3) TEU and would need to motivate
its request to show that the requested information is necessary for taking timely and informed
decisions in relation to possible obskas to the functioning of the internal market. This option
would introduce a coordination role for the Commission in the event that the Commission needs
firm-level information from more than one Member State for the same issues, in order to ensure
that the national information requests address the same issues and that the addressees of the
requests are comparable.

Addressees of requests for informatidnformation requests would be addressed to undertakings
and associations of undertakings (trade organ@a and business associations) operating in the
Union. Large firms with market power would be the primary addressees, small and msidieth
enterprises (SMEs) could occasionally be concerned, while sitesprises would be exemptéd
Information requets could be addressed to a single or a range of market participants. The
Commission and the Member States would take into account the cost for responding parties and

™n principle, a Directive would be the most suitable legislative instrument to give the power in question to
the Member States considering, notably, the fact that the power would be of residual nature and that the legal
instrument would not identify the specific national authority that should be entrusted with such power.-A non
legislative instrument is not considered fihis option as its scope would already be covered by ogtion

2 For details sednnex 6

" One could conceive extending the scope of existing investigative powers of identified national authorities
already active for specific areas of the single market:competition or consumer protection. This would allow

the Commission to channel its request for information through specific existing networks somehow alleviating
the coordination efforts. However, these options are discarded upfront as existingigatase powers are: i)
limited to specific and narrowly defined domains; ii) cannot be used to for Commission information request; iii)
any extension would endanger the coherence of both systems and distract authorities from their core mission,
with potential negative consequences on the quality and effectiveness of protection against anticompetitive
behaviour or of consumers. For more analysisAeeex 7

" Micro entities employ less than 10 employees, while SMEs employ between 10 and 249 employees. For
precise definition, see Commission Recommendation 2003/361/EC.

27



would request information only from targeted market participants. The Commission and the
Member States may also request information to be provided in specified formats with common
definitions. Such requests would, where possible, be made through electronic means.

Launch of requestsThis would be as in Option 2. The addressees of informatignests would

have the means of judicial redress foreseen at the national level to oppose the national requests for
information. The Commission could assist Member States by issuing guidance on best practices to
launch requests for information, including tdéeg up appropriate sanctions for intentionally or
negligently supplying incorrect or misleading information in response to an information request.
Requests from the Commission to the Member States could be enforced through infringement
proceedings for fdure to comply with Article 4(3) TEU.

Confidentiality and sharing of informatioAs in Option 2.

Use of informationAs in Option 2.

5.5. Option 4:Introducing an Etevel Single Market Information Tool (SMIT)

Under this option, Union legislation would empowéhe Commission to use a Single Market
Information Tool (SMIT) for requesting quantitative and qualitative fgwrel information directly
from market participant®. SMIT would be used where such information is needed for proving the
existence of seriousbstacles to the functioning of the internal market (incl. possible infringements
of Union law in that area) or for calibrating the Commission's response to such obsjadtether
through infringement proceedings or legislative initiatives in case afreafment deficits.

Conditions for the use of SMIT by the Commis$SdAi T would not be used routinely, but rather as

an exceptional, 'last resort' tool following a casgcase assessment by the Commission. In order to
issue an information request, the Comssion would first need to formally adopt a Decision stating
its intention to use SMIT and showing that the following main conditions are fuffilled

1. There is enough information available suggesting the existence of a serious problem with the
applicationof Union law undermining the attainment of important Union policy objectives in
relation to the aim of establishing and ensuring the functioning of the internal market, most
notably in terms of economic or social imp&gt

> This option would not introduce new enforcement procedures or obligations for the Commission (e.g.
pursuing infringement cases against individual market participants). Instead, it woylgpanlide a tool for
acquiring information needed for supporting currently available procedures. Moreover, this option is without
prejudice to existing powers at national level to gather flewel information or to additional powers that
Member States maglecide to grant to their own national authorities.

®Such decision would have a role similaytatis mutandisto that of the Commission Decision declaring a
State aid formal investigation &seing ineffective'pursuant to Article 7(2)(a) of Regulati(iU) 2015/1589 as
regards the MIT in State aid. Only following the adoption of the latter decision can the Commission use the
powers to request information directly from firms.

"To gauge the extent of single market failures, several metrics are possible such as limitation on the free
movement of production factors (goods, services, labour capital) due to the suspect single market restriction
or a broader assessment such as eff@etmacroeconomic imbalances. The seriousness test is consistent with
the announced Commission's policy as regards enforcement action through infringements proceddiags: '
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2. The information to be requested irequired for the performance of the tasks entrusted to the
Commission by the Treaties in the area of the internal market, notably proving the existence of
serious obstacles to the functioning of the internal market or calibrating the Commission's
respong to such obstacles; and

3. The information is not available elsewhere, meaning it may not be obtained or could not be
obtained timely enough through other medfis

In addition, the Decision should detail the criteria for selecting the addresses of the redoest
information. These requests are to be addressed only to market participants that could be expected
to provide sufficiently relevant information and for whom the information would be readily available
(i.e. acquiring such information does not requéretended research or a major effort to retrieve).

important that the Commission use its discretionary power in a strategic wdgctess and prioritise its
enforcement efforts on the most important breaches of EU law affecting the interests of its citizens and
business. In this context, the Commission will act firmly on infringements which obstruct the implementation of
important EU plicy objectives, or which risks undermining the four fundamental freedoX# the light of

the discretionary power the Commission enjoys in deciding which cases to pursue, it will examine the impact of
an infringement on the attainment of important Hidlicy objectives, such as breaches of the fundamental
freedoms under the Treaty which create particular problems for citizens or businesses wanting to move or carry
out transactions between Member States, or where there may be a systemic impact beyohentber

State' Communication from the Commission, 'EU law: Better results through better application’, OJ C18,
19.1.2017, pp. 14 and 15.

®This condition is precisely the one that renders SMIT a tool of 'last resort'. In a recent judgement, the CJEU
hasindeed outlined that a procedure is of last resort when it is not possible to complete a task/carry out an
activity using the normal procedure within a reasonable time/foreseeable future (cf. CJEU judgement in joined
cases @74/11 and €95/11, 8§50, as mgards the last resort powers of the Council pursuant to Article 20(2)
TEU on enhanced cooperatioMutatis mutandis this criterion is transposed for option 4 which is a last resort
procedure to obtain certain information when it is not possible to obtaifrom other sources in a timely
fashion. It is noted that under option 4, the Commission would need to provide a reasoned explanation of why
the relevant information is needed and why other means to obtain it proved ineffective. This is in conformity
with the conditions that the CJEU set out in 854 of the judgement referred to above as to the need to show
that the [institution] ‘has carefully and impartially examined those aspects that are relevant to this point and
whether adequate reasons have beeneagivfor the conclusions reached by the [institution]'. The conditions in
Option 4 are also similar to those in Regulation (EU) 2015/1589 as regards the MIT in State aid, which is also a
last resort investigative power.

See also for a similar example thetlaesort investigative powers granted to the European Union supervisory
authorities in the financial sectortn’ order to carry out its duties effectively, the Authority should have the

right to request all necessary informationTo avoid the duplicatiomf reporting obligations for financial
institutions, that information should normally be provided by the national supervisory authorities which are
closest to the financial markets and institutions and should take into account already existing statistics.
However,as a last resortthe Authority should be able to address a duly justified and reasoned request for
information directly to a financial institution where a national competent authority does not or cannot
provide such information in a timely fashita SY6 SNJ { G 1S4 Q | dziK2NARGASa &K2dz
Authority in enforcing such direct requests. In that context, the work on common reporting formats is essential.
@ X @mphasis added). Cf. recital 45 of Regulation (EU) No 1094/2010 of theeBnrBarliament and of the
Council of 24 November 2010 establishing a European Supervisory Authority (European Insurance and
Occupational Pensions Authority), amending Decision No 716/2009/EC and repealing Commission Decision
2009/79/EC, OJ L 331, 15.1210p. 48. Similar powers are granted to the European Banking Authority and
the European Securities and Markets AuthogtgeeAnnex 6for further detail.

29



Commission's compliance with the abedescribed conditions would be subject to judicial review
before the CJEU, which could annul a decision failing to show how the conditions are met. The
judicial reviewwill therefore guarantee the last resort character of the tool.

Addressees of requests for informatidxs in Option 3 regarding the type of market participants and
the possibility to use specified formats and common definitions. The addressee of atretustse
clearly informed about the reasons for such request and will have the possibility to object to the
request.

Selective and limited nature of the requests for informatimformation requests under Option 4
must be limited to the information whitis indeed necessary for the Commission to carry out its
tasks, as described in the prior Decision referred to above (cf. conditions). Moreover, the requests
should be addressed only to a selected and limited number of market participants: such nuntber wil
be low (likely below 8§in the context of an infringement procedure, while it could be higher, but
still limited (likely below 50) in case of proposing improvements where evaluation shows that
enforcement deficits are due to flaws in the relevant leggish, as benchmarking needs may require
sending of requests to additional addressees.

Member States' roleThe Commission would inform Member States of the requests for information
sent to market participants established in their territory.

Forms of rgquests for information and complianciaformation requests could take either a form of

a simple information request (without an obligation to reply) or a formal Commission Decision
(compelling the addressee to provide the informatih)fhe Commission wédibe vested with the
responsibility of ensuring compliance with those requests. As in the State aid field, the Commission
would be empowered (but not obliged) to impose sanctions on the addressee who intentionally or
through gross negligence supplies imeet or misleading information. In case of an information
request by Decision, the Commission could in addition impose sanctions for late or missing replies.
Those sanctions would be pecuniary (fines or periodic penalty payments) and their amount modelled
on the established rules in the State aid field, which offer sufficient incentives for parties concerned
to comply™. The Commission would not impose sanctions automatically, but would undertake a
caseby-case assessment, with due regard to proportionadity appropriateness, especially in case

of SMEs, and due process. The Commission could waive any periodic penalty payment already
imposed when the addressee finally provides a rephe addressees of a Commission Decision
imposing sanctions could appeal the CJEU, in accordance with Article 263 TFEU. The CJEU could
cancel, increase or reduce any pecuniary sanction imposed by the Commission.

" For instance, in the two cases in which the MIT has been used in the State aid field underidte(ula)y
2015/1589 the total number of addressees of requests was six: five addressees in one case and one addressed
in another case.

8 This is in addition to the Commission Decision stating its intention to use SMIT (as described earlier).

8L.Cf. Art. 8 ofCouncil Regulation (EU) 2015/1589: (1) fines not exceeding 1% of the total turnover for
supplying incorrect or misleading information or for not replying to requests made by decisions; and (2)
periodic penalty payments not exceeding 5% of the average daihover for each working day of delay,
calculated from the date set in the decision in order to compel them to supply complete and correct
information which has been requested.
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Confidentiality and sharing of informatiol€onfidentiality and professional secrecy principles as in
Options 2 ad 3. The Commission shall forward the answers received to the Member State(s)
concerned by the request where they are relevant for a formal infringement procedure pursuant to
Article 258 TFEU against that Member Staf(Should a responding firm considémat its reply
contains information that should remain confidential -@iwis that Member State, it should
substantiate its claims and provide additionally a rsamfidential reply that can be shared with the
concerned Member State) Such norconfidenial version should follow the same format as the
confidential version, replacing deleted passages by summaries tfféreof

Use of the collected informatioifhe Commission would be allowed to use the information collected
only for the purpose for which it &s required. Disaggregated fislavel information could be used

by the Commission to prove the existence of obstacles to the functioning of the internal market (incl.
possible infringements of Union law) and for informing infringements proceedings. When th
information is used for informing legislative initiatives, any information included in documents
supporting such initiatives must be in aggregated form or otherwise anonymised such that individual
respondents cannot be identified. Where a Member Stads hccess to firdevel information in the
context of infringement proceedings, it could use such information only for the purpose of enforcing
Union rules.

5.6.Option 5: A 'hylid' approach combining Options 2 and 4

Option 5 would combine lifting regulatory limitations to the sharing of fiewel information
between the Member States and the Commission (Option 2) and introduction of SMIT (Option 4).
See above for the details of both options. As described under Ogti&MIT would be used only if

the requested firmlevel information is not available anywhere else and could not be obtained in a
timely fashion through other means. In Option 5, this would include information that Member States
already possess or couldehdy access on the basis of Union or national law. Option 5 would entail
a coordination mechanism. It would ensure that national investigation powers are primarily used for
the targeted enforcement of Union law at national level while SMIT would be biaita the
Commission for collecting the information required in instances with a specific -lboodsr
dimension: e.g. enforcing Union law through a cohort of systemic infringement proceedings or
calibrating the Commission's response to serious obstdoléise functioning of the internal market
through legislative initiatives in case of enforcement deficits.

5.7.Discarded options

Two options contemplated in the inception impact assessiié@iption 6¢ enhancing the coverage
of European statisticg and Option 7¢ introducing regular reporting obligations via the Accounting

8 This is without prejudice to the rights that the Member State may hawct@ss the relevant information, in

the context of infringement proceedings.

8 Exceptionally, should the respondent have reason to believe that their identity should be kept confidential
from the Member State, it should indicate the reasons why its idersfitould remain secret.

% See Article 7(3) of Regulation (EU) 2015/1589 for a similar procedure in the State aid domain.

8 http://ec.europa.eu/smart

requlation/roadmaps/docs/2017 grow_014 single _market information_tool.pdf
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Directive) are discarded upfront. These options would only partly address the specific objectives of
this initiative atthe cost of imposing significant administrative burden. Although both options could
deliver additional representative firdevel information (at least in an aggregate form), they are not
suited for obtaining specific confidential information. Thus, prttet of sensitive information,
which is of key importance to the stakeholders, would be compromised. In addition, Option 6 could
not ensure collecting descriptive information. Furthermore, given that statistics are often based on a
sample of firms, it codl not be guaranteed that firms of interest in a given case would be covered.

As the time lag in both options is more than one year, they would not meet the timeliness criterion.
In addition, information obligations could not be swiftly changed as thisiireq long legislative
process. These options would in addition be disproportionaieovering the whole population of
enterprises on a regular basis would significantly increase the administrative burden (respectively by
EUR 68m and EUR 1.8bn annuallyl) filns responding to public consultations except one were
against the creation of regular reporting obligations and all respondents cautioned against increases
in administrative burden. In the view of those considerations, the detailed analysis of these
discarded options is discontinued. More analysis of the discarded options can be foumaeix 7

6. WHAT ARE THE IMPACISTHE DIFFERENTIR®IOPTIONS AND WMALL BE AFFECTED
6.1. Impacts of Option 1

The exchange of best practices between Member Stateslaiion to the collection of crossector
firm-level information to enforce single market rules would face a substantial hurdle. According to
the public consultation, only one Member State already has a dedicated authority (UK CMA)
empowered to collect sut kind of information and therefore having the necessary experignce
Therefore, all other Member States would need to first grant similar powers to their authorities in
order to benefit from the UK's specific experiefic@ his would be a lengthy proce#dso, given the
voluntary nature of this exchange, it is unclear how many Member States would choose to grant
these information powers to one of their authorities. National authorities in sectors such as
competition, consumer protection, financial servicasnetwork industries are already organised in
Uniontwide networks, where information exchange takes place among them (but not always with
the Commission). The scope of these networks is limited to a single sector or to specific policy areas
(e.g. competion), thus not all relevant requests could be made. Even if all the above restrictions
were voluntarily eliminated, the fragmented nature of authorities entails a lengthy and costly
coordination. This would include, for example, finding relevant autlesitnegotiation agreement

to launch information requests, creating common questionnaires with standard definitions and
avoiding double counting. The consequence would be a substantial lag in obtaining results. It must
be noted that having such powers natia@ authorities would likely use them more often than for a

% One regional authority in Spain reported in the public consultation having powers to inquire firms for
legislation design purpose.

87 Of course, other national authoritiesay have experience in the treatment of confidential information, use
of investigative powers or exchange of information within their limited remits of activities (e.g. tax,
competition etc).
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few cases envisaged in this proposal thus significantly increasing the burden on companies which
was the key concern for firms in the public consultation.

Summing up, Option 1 could meet the oljee in the long run assuming cooperation of all Member
States, agreeing to create new investigative national institutions. Once they have been created,
coordination problems and legal limitations to data sharing with the Commission and between
Member Staes would need to be solved to tackle crdgsder cases.

The annual Uniomwvide cost of this option could range from EUR O (if no Member State choses to
participate) up to EUR 0.59m for firms and EUR 0.44m for national auth@{tiesase all Member
Staes will follow the recommendatioff) The lower bound for the potential benefits of this option is
estimated at EUR 50m, but the benefits are unlikely to materialise in the short to medium run, as
explained above (see algonex §.

6.2. Impacts of Option 2

Firmspatrticipating in the public consultation preferred using existing information already gathered
by different authorities rather than being asked again for the same information (80% of answers).
They were against any duplicate requirements (being askedhforsame information by different
authorities). There were also calls for more exchange of information between Member States.

This option could give the Commissida iureaccess to firevel information gathered by national
authorities. However, the effgiveness of the option largely depends on Member States' capacity to
cooperate with the Commission, which is limited for the following reasons. First, authorities will
often not possess or be able to obtain the kind of fiewel, disaggregated data thatould be
YSSRSR (G2 |RRNBX&aa aAy3atsS YIFENLSG YIEFdzyOliAzyAy3
Second, authorities often collect data over particular time periods (e.g. annual income taxes) and
store archives only for a specific time, agansequence such data might not be available to the
Commission in a timely fashion or at all. Third, Member States' incentives to share information with
the Commission might be eroded, given that firms provided the information being unaware that it
would later be shared with the Commission for a different purpose. If firms were granted the right to
oppose to their data being shared with the Commission, this would render Option 2 rather
ineffective; and, if unlimited Commission's access to national datab@sssecured, this would give
raise to proportionality concerns. Fourth, Member States could be hesitant or unwilling to provide
sensitive information in certain instances (e.g. when it could be used for infringement proceedings
concerning them) and coulghotentially be inclined to challenge the need for providing the
information®. This could lead to submission delays, incomplete information or no submission at all.

¥1n case Member States decide to establish dedicated bodiess$uing information request, the cost on
authorities would raise to EUR3.5m (see also footridi#and Annex §.

8 Under assumption of 4 smaitale informatiorrequests covering up to five firms and one largeale with

up to 50 firms. Maximum cost of individual reply preparation based on data available to firm is EUR4,400 for a
large firm, cost of legal advice: EUR4,000. For detailgseex 8

1n the contet of infringements proceedings, Member States' failure to achievecperation during the
investigation phase under Article 258 TFEU could amount to an infringement of Article 4(3) TEU: cf. for
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There would be two additional obstacles to implementing this option: comparability and
proportionality. Data from different authorities may not be comparable across Member States, for
example due to different definitions applied when collecting the information at domestic level. This
could lead to the need to recalculate the data according tmewn definitions, which might require
additional firm input. There could be additional proportionality concerns when sharing certain types
of information (e.g. tax returns), although these could possibly be solved by an exemption.

In summary, although thigption would increase access to certain types of fiewvel data, its
effectiveness is likely to be limited and it seems to be too intrusive into national competencies, thus
disproportionate to the objectives at hand.

The annual cost of this option is calated under an assumption that between 0% and 5@

/| 2YYA&aaA2YQa AYF2NNIGA2Yy ySSRa O2dZ R 06S YSi o¢@
between EUR 0 (in case they are not asked) and EUR 0.29m. Expenses of the Member States range
from BJR 0.006m to EUR 0.27m and of the Commissimom EUR 0.01m to EUR 0.T&e total cost

is between EUR 0.02m and EUR 0.72m. The lower bound for the potential benefits of this option is
estimated at EUR 50m. The benefits are moderately likely to materidlie to uncertainty whether
information could be provided by national authorities (see #smex §.

6.3. Impacts common to Options 3, 4 and 5

The impacts of Options 3 to 5 on market participants, public authorities, and citizens go largely in a
similar diretion. However, there are also differences in the effectiveness and timeliness of the
proposed tools and the resulting administrative burden for the Commission and national authorities.

In the public consultation, two fifths of the firms and authoritiesdathree quarters of the citizens

and consumer organisations agreed that authorities at the Union or national level should have the
right to ask for confidential firsh S@St Ay F2NXIF GA2Y 6KSYy Al A& ONMHzOA
2 NJ F A NI ader UNdn . (Oadiftdof the firms, two authorities and a third of the citizens

stated that this right should also be granted to prevent future breaches. One seventh of the firms, a

third of the authorities and one fifth of the citizens replied thatcBurequests should never be

possible. National authorities from two Member States (out of ten who replied) expressed their
preference for the Commission to coordinate information requests; two opted for direct power to

ask firms in any Member State withomtvolvement of the Commission.

Market participants:

Those market participants having to comply with the obligation to provide information under
Options 3 to 5 would incur costs for extracting and compiling the requested information. These costs
are estimated between EUR 1,200 and EUR 4,400 per responding large firm (EURURQA,000 for

instance, judgments of the CJEU w8203, Commission vdtaly, paragraph 18;-@€94/01, Commission vs.
Ireland, paragraphs 195 and se¢:18&7/91, Commission vs. Greece, paragraples 5

L please note that due to this assumption the costs of this option cannot be directly compared to costs of
other options. Incase national authorities could provide all the requested information (100%), the total cost of
this option is the same as for Optiorg3ee sensitivity analysis Annex 8
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SMESs), increasing by EUR 4,000 for the cost of legal &dvireaverage, five firms would be asked

to provide information in a case of infringement proceedings. In élent enforcement deficits
were demonstrated for which a change in the applicable legislation is needed, a higher number of
firms (up to 50) would be addressed (see adsmex §.

Additional administrative burden may arise if market participants are retpee to provide
information in a specified format. However, the benefits of having data in a more standard format
and avoiding methodological shortfalls could outweigh these costs.

As requested by participants to the public consultation, the Commissionldvtake several
measures to minimise this burden, including issuing information requests only in particularly
important cases and only requesting information that the firms could easily provide. Electronic data
submission would reduce the response burdiertrease efficiency in acquisition and processing, and
improve timelines¥.

In addition to the aforementioned administrative burden, replying firms would be differently
impacted depending on the role they play in a particular single market malfunctiongtgnce

under examination. On the one hand, the impact would be negative for market participants
benefiting from the status quo (i.e. 'favoured' by the obstacles to the internal market that need to
be addressed, whether through infringement proceedingslemislative initiatives). On the other
hand, firms or consumers whose rights are potentially breached would benefit from better informed
enforcement of Union rules and enhanced access to the single market. This should have positive
effect on firms' compétiveness, facilitate croslsorder expansion and increase availability of goods
and services to customers and firms alike.

Overall, market participants would benefit from a better functioning single market thanks to more
targeted enforcement actions by theommission and the Member States. They would also benefit
from better designed Union rules and a more fitting regulatory environment. In addition, more
robust evidence could prevent the creation of unnecessary or imprecise rules that could potentially
digtort the market.

Market participants would additionally benefit from enhanced legal certainty, compared to a
situation in which the Member States or the Commission would ask for voluntary submissions, and
would be protected from adverse consequences riisgl from providing data to public
authorities™: i.e. without options 2 to 5 replying firms may face certain legal constraints, including

%2 Cost of EUR 4,400 is based on the cost of preparation of notes to the finamieints of a large firm. It is

used as a proxy for the maximum firm cost of replying to information request for all the options in this impact
assessment (although information requests are unlikely to ever demand the same amount of information as
notes d, it is used not to underestimate the costs). In the minimum scenario the cost is based on 30 man
hours reported in the public consultations. The cost of legal advice was reported in the public consultations as
well. For details of cost calculations pleaseeAnnex 8

% Administrative burden was one of the key concerns expressed during the public consultation, as well as
exceptional usage of information requests (64% of firms). 70% of responding firms said that requested data
should be easy to extract amdmpile. Among burden minimising measures electronic replies were suggested.
%See the example of Computer Tomography scanners from chapter 2.4.2 where approached firm was
‘unwilling to cooperate in the investigation until the Commission makes a foronadsé
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contractual disclosure rules that prevent them from disclosing information to authorities, which
could result in retahtion measures from their contractors/business partners.

Including SMEs in the scope of Options 3 to 5 would contribute to ensuring the effectiveness of the
initiative, although they are not considered the primary addressees. When proving the existence
serious obstacles to the functioning of the single market and calibrating a response to such
obstacles, the Commission would use filenel information to assess how widespread the
behaviour/practice leading to the single market malfunctioning seemeddzross time and firms)

and what the economic/social damage of the practicd e behaviour of individual large firms can
have greater impact than the one of individual SME, given the scale of their operations.
Furthermore, large firms tend to have n®rcrossborder operations than SMEs. However,
depending on the country or industry, SMEs may be very relevant to analyse the extent of a single
market malfunctioning. For example, in some Member States/sectors mesdizea companies are

the largest markeplayers. Hence, including SMEs in the scope of Option 3 to 5 would help to ensure
that a Commission's response to a single market obstacle will not be detrimental to them and would
facilitate addressing obstacles impeding SMEs to benefit fully from tiggesmarket. As pointed out

by a small craft organisation in the public consultation, requests targeting SMEs should take their
capabilities into account and minimise the burden through measures such as a concise and precise
questionnaire. This will be eased for all firms regardless their size, since they will only be asked the
strictly necessary information. Exclusion of mierterprises from information requests, on the
other hand, does not limit the effectiveness of the initiative since their inforomatcould be
approximated, if necessary, by that of the smaller SMEs.

Public authorities

The Commission would benefit greatly from being able to access robust, timely and sufficiently
detailed information directly from market participants. This wouldilfsate more targeted and
timely enforcement actions through infringement proceedings and a better informed evaluation and
preparation of single market policies. The impact of Options 3 to 5 on the national authorities would
be equally positive, as enhanteaccess to information should result in betieformed single
market enforcement at Member State level. This, in turn, could limit the instances of formal
infringement proceedings against Member States.

Being able to use information collection powers ltballow the Commission to reduce the number
and hence the cost of external evidergathering studies or to commission better targeted studies.
The estimated saving on external research on a yearly basis ranges between EUR 0.7m and EUR

1.6n7>.

These optios would require that the Commission and the national authorities coordinate their
actions, handling of information requests, and the collected information analyses. The associated
additional administrative burden on authorities of gathering and analysireply from a single firm

is estimated at between EUR 1,700 and EUR &3100

% SeeAnnex 8.
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Options 3 and 5 entail an additional coordination cost and timediasussed in the following
sections.

Citizens/social impact:

Having robust information on single market malfunctioning would allow the Commission and
national authorities to ensure a higher degree of compliance with single market laws, as well as
better designed Union policies, thus contributing to a more frictionless functioning of the single
market. This would enhance consumer trust in the single market, resulting in wider participation in
and use of the single market possibilities such as dbosder working, shopping or access to online
content. Moreover, benefits such as e.g. better use of public resources (i.e. lower taxes or better
public services) thanks to wélinctioning public procurement or financial stability due to better
oversight of finanial institutions (i.e. safe deposits and investments) bring additional benefits to
citizens.

6.4. Additional impacts specific to Option 3

Under Option 3, collecting information may in some situations require complex and lengthy
coordination efforts between Melmer States and the Commission. Such efforts would be
particularly high in instances with a strong crésder dimension involving many stakeholders from
several Member States. These coordination efforts would significantly increase the administrative
burden placed on the Commission. Furthermore, ensuring a timely access to the information may be
impeded. Administrative burden would also be placed on national administrations who would issue
and process information requests.

Member States replying to publaonsultation were advocating need for a strong cooperation in any
data collection activities and some suggested that they are best placed to handle it.

Until 2014, Member States were obliged by the Procurement Direcfitesollect and submit tq
the Commssion annual statistical reports on awarded public contracts. Decades of experienc
shown that the quality and soundness of these reports varied wifleproblems like missing d
contradictory data, non comparability across Member States despite girmythem with commonly
agreed templates, and substantial delays of up to three years or even non submission of r
Hence, in spite of hiring external consultants to clean the data, its inherent quality was so lo
no meaningful Union wide analgsivas possible. As a consequence, since 2014 a centralise
portal run by the Commissions became the principal source of data on European
procurement®.

Under Option 3, Member States would be responsible for ensuring compliance with information

% Starting in 1977 with Directive 77/62/EEC of 21 December 1976 coordinating procedures for the award of
public supply contracts.

" Impact Assessment on Amendments to Procurement Directivgs?/eur -lex.europa.eu/legal
content/EN/TXT/PDF/?uri=CELEX:52011SC1585&0id=1480680545446&from=EN

% Directive 2014/24/EU on public procurement; Directive 2014/25/EU on procuretnesntities operating in

the water, energy, transport and postal services sectors.
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requests. Therefore, potential sanctions for missing, late, incomplete or misleading replies would not
necessarily be harmonised across the Member States. This could lead to several problems. First, a
potential lack of sanctions for necompliant firms insome Member States may reduce the
effectiveness of the initiative as market participants may have no incentive to provide the requested
information. Second, it would be difficult to ensure that the data is provided on time and that the
information is corret and reliable. Third, this could lead to unfair treatment of market participants,
particularly in cros$®order cases where firms are placed in different Member States and are,
therefore, under different regimes of potential sanctions.

Similar to Optior2, an additional obstacle limiting the effectiveness of Option 3 is the potential lack

of cooperation of Member States, who may not be willing to request and share information in
aSyariArodsS OlFaSade LYRSSR yS3az2dAl Ganfeuestsdoir Kn&NA G A S a
territory especially in cross border cases is considered one of major drawback of this option.

A further element reducing the efficiency of Option 3 (and of Option 2) is the likely dispersion of
national authorities with regard to intigative powers, increasing the difficulty of the coordination
efforts. In Option 3, the entrustment of the new residual information collection powers to an
appropriate authority (or a ministry) would be left to Member States. The most likely scentat is
information requests would be handled by the relevant authority/ministry, but as
authorities/ministries would differ depending on the case and the Member State, any-coosgry
coordination may be extremely complicated. One could argue that MemtagesS voluntary use of
existing authorities and their coordination netwofRsould overcome this coordination difficulty.
Such use, however, proves problematic. For instance, if Member States were to empower their
national competition or national consumegrotection authorities to gather information for the
Commission in the single market area generally, such empowerment is likely to endanger the
coherence of both the competition and consumer protection systems and distract those dedicated
authorities fromtheir core responsibiliti€s®, with potential negative implications on the quality of
their services (e.g. competition authorities may be involved in long, complex and redueacg
investigations)For these reasons, the reuse of existing coordinatiorcima@isms and procedures
from other policy domains does not appear to be a viable alternative and remains unlikely to happen
in practice. Furthermore, the voluntary creation by Member States of new dedicated national

9 E g. national competition authorities (NCA) with European Competition Network or consumer protection
authorities with the Consumer Protection Cooperation Network. In other sectors (notably in the financial
services or network industries), the involvemeasitspecific Union bodies would be needed (e.g. EBA, EIOPA,
ESMA, Agency for the Cooperation of Energy Regulators, etc.).

19 As regards thecompetition law domain NCAs are currently not empowered to issue requests for
information on behalf of the Commissiomither in merger (Regulation 139/2004), antitrust (1/2003) nor state
aid (2015/89) regulations. . Moreover, Union rules empowering NCAs to apply the Union competition rules
alongside the Commission do not allow the use of information collected for pespasher than the
enforcement of the Union competition rules. Similarly, in t@nsumer protection areathe CPC Regulation
does currently not empower the Commission to channel information requests through national authorities.
Moreover, the CPC Regulatiallows addressing only insk@ommunity infringements of Union consumer
legislation listed in the Annex of the Regulation and does not cover budindmssiness legislation.
Stakeholders have recently rejected any extension of its scope to cover butiA@ssiness practices (see
proposal of 25 May 2016 to replace the CPC Regulation 2006/2004, p. 112:
http://ec.europa.eu/consumers/enforcement/crogsorder _enforcement cooperation/index_en.hjm
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authorities/bodies with the specific thsof using those residual powers does not appear as a likely
outcome as it would add considerably to the burden while the new authorities would remain largely
idle due to a low number of requests per yéd3r. Moreover, the creation of those
authorities/bodies, by themselves, would not solve the coordination problem. Another potential
issue is that the use of nationkdvel investigative powers could not be limited by a Union legislation
(as it is the case in Option 4). Therefore, firms might be addressed freaeently, which would
significantly increase their administrative burd&(an issue of key importance to firms replying to
public consultation).

The estimated annual Unienide cost of this option for firms ranges between EUR 0.36m and EUR
0.59m. The prjected cost to Member States ranges from EUR 0.35m to EUR 0.52m and to the
Commissiorg from EUR 0.07m to EUR 0.26m. Total cost ranges between EUR 0.78m and EUR 1.37m.
The expected benefits of the option range from EUR 50m to EUR 6bn for enforcementicdses
around EUR 9bn and more in cases when -fewel information collected is used for informing
legislative initiatives, with a high likelihood that they will materialize, subject to limitation described
above (seé\nnex §.

6.5. Additional impacts specifica Option 4

Option 4 would facilitate the enforcement of single market rules, whether through infringement
proceedings or, in case of enforcement deficits, through proposals of legislative initiatives. This
option would:

1 ensure full geographical coveragé the issue under investigation (including the whole Union
territory, where necessary in view of the situation at stake);

9 facilitate efficient collection of information in situations with a crdesder dimension (i.e.
where information from market partipants placed in more than one Member State would be
necessary), avoiding complex and lengthy coordination efforts with and among Member States;

{1 circumvent methodological problems that may otherwise be created by uncoordinated action
from national authorites (e.g. using different definitions or merging the information with a risk
of double counting);

1 allow for a more timely access by the Commission to the required information.

| Costbenefit ratio for Option 4

%1 Based on experience with CPC Network the running cost of a single competent authority employing on

average 4.4 persons is around EL#R,000 annually. With EU wide cost of BBJBn for 27 Member States
without such dedicated authorities (UK has CMA). The total cost of Option 3 in case new authorities are
established is between ELBFOmM and EUR.4m (Seé\nnex §.

92 This is not reflected in the administrative burden of this option, as for maintaining compgralioptions,
calculations for all options are based on the same number of firms.
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Benefits

- The equivalent investigation powers in the State aid domain have since 2013 allowg
Commission to collect indispensable fitevel information in two large impact cases, result
in arecovery of unpaid taxes to the tune of nearly EUR 50 milf{tn

- Onl in the public procurement case introduced in Section 3%.the potential savings on 3
one concessions case could exceed EUR 3 hillion

- Evaluating the extension of the gdabocking regulation to copyrighted content more precis
could have great implations, since 1% revenue in copyright intensive industries amoun
EUR 9 billion.

Costs:
The yearly cost of firmlevel data collection and analysis for 5 SMIT requests is estimg
between EUR 0.5 million and EUR 1 million.

Ratio:
Thebenefits largelyoutweigh the costs

The effectiveness of Option 4 will be particularly strong for those instances where information
collected using SMIT will be used as neces&ayidence for supporting Commission infringement
proceedings or informing legislative iisitives in case of enforcement deficits. However, such
effectiveness should be qualified considering that SMIT will be an exceptional tool subject to a rather
demanding test: in other words, SMIT will not be the only tool to collect data for infringement
proceedings as Member States will remain the first channel source for such data collection; it will
also be used as a 'last resort' tool to support the assessment of impacts of selected important
initiatives.

In the exceptional circumstances in which then@nission could use SMIT powers, Option 4 would
place an administrative burden on the Commission when issuing and processing information
requests. Compared to Option 3, SMIT would hardly impose any administrative burden on Member
States, since it would caist only of (negligible) cost of confirming that they cannot make the
requested information available to the Commission. SMIT would, nevertheless, allow Member
States, in the context of infringement procedures, to have access to information necessary for
backing up economically significant enforcement cases. Thus, it would guarantee the role of the
Member States, alongside the Commission, in securing that single market rules are correctly applied.
Overall, Option 4 is likely to result in a more efficiembgess and less cumulative administrative
burden for the Commission and Member States.

193 |nformation requests were issued in the FIAT case (SA.38375) and the Starbucks case (SA.387340). For a

detailed analysis of these two cases gemex 5

1% ¢t example of enforcement of public concessions rules in the context of large infrastructure projects in
Section2.2.1

195t js recalled that SMIT will only beasswhere the Commission is able to show the necessity of the firm
level information at stake for the relevant purpose. This will only happen in exceptional cases.
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In order to address some concerns of fiffiss regards the confidentiality of the information and

its purported use, individual replies to requests for information vdonibt be forwarded to Member
States, unless in the context of formal infringement procedures. Yet, in those cases, respondents will
have the possibility to submit an additional noonfidential version to the Commission to be
forwarded to the national autbrities. In addition, the information will be used only for the purpose

for which it was collected’. Preparation of an additional neconfidential answer is, however,
connected with an additional cost as reported by one business association.

The existencef sanctions for intentionally or negligently providing misleading information would
ensure more truthful and reliable replies, thus improving the overall effectiveness of the initiative
and clearly improving the status qtf8 Firms in the public consulian opted for a voluntaronly
regime without sanctions, while supporting Member States acknowledge the need for proportionate
sanctions®. The sanctions proposed in Option 4 do not intended to correct any underlying firm
behaviour relating to the practicasnder examination or to punish firms for creating crassder
obstacles to the functioning of the internal market. Instead, the proposed sanctions would only be
issued for the failure to provide the relevant information at its dispt&aBuch sanctions euld not

apply automatically, but only after a cabg-case assessment accounting for relevant circumstances
and paying particular attention to proportionality (particularly for SMEs). Finally, addressees of a
Commission decision imposing sanctions coylgeal to the Court to annul such decision or to
lower the amount of the finE". The sanctions in option 4 are modelled after the competition law

1% One association said in public consultatiofi$tere are no guarantees that the informatiprovided would

remain confidential and only used for the purpose for which it was required. This would require involvement of
legal experts (in house or outsourced) which would entail considerable cost

197 Option 4 also complies with Art. 7 of the ChartéFundamental Rights (right to private life of businesses)
and is consistent with provisions on the same issue in State aid (cf. Art. 7(3) of Regulation (EU) 2015/1589).
1% the public consultation, one Member State reported having in certain casesrpdaveanction firms for
non-compliance with information requests and noted that in areas where sanctions are not available firm
participation is negatively impacted.

19 a position paper submitted to the public consultation, a Member State suggested sisjnificantly

lower pecuniary fines than in the State aid fi€lthis is to reflect the fact that, unlike in State aid cases or in
competition cases, the businesses are not suspected of any wrong doing. It is important that the fines are high
enough tobe an effective motivator for compliance but not so high that it would have an undue adverse effect
on the businesses.’

19The Commission could also waive a certain type of sanction (i.e. periodic penalty payments) for failure to
reply in time, if the replys finally handed to the Commission.

1 mportant to note, distinguishing the imposition of sanctions to firms depending on the purpose of the
request for information (e.g. in the context of infringement proceedings or the development of legislative
policy) would intensely reduce the effectiveness of Option 4: this would deprive certain requests from their
enforceability character, making them a mere plea for voluntary cooperation and, therefore, not changing the
status quo. Moreover, limiting informatiorequests or sanctions to firms that might have performed illegal
activities would impose major problems. First, it would imply that the Commission already knows whether
firms have engaged in illegal behaviour, for which data would already have to be b/elabond, this would
tarnish the reputation of the firms that are subject to information requests or fines, since they would be
labelled as "illegal" even without having obtained the information that proves this. Third, this is not the rule in
the compettion domain and could lead to calls for only limiting information requests to offending firms there.

In the State aid field, the Commission can request information not only from beneficiaries, but also from
competitors. Even in the antitrust and mergeislds, where the Commission does enforce Union law against
firms directly, other market players (e.g. buyers, suppliers, competitors) which are not suspected of
committing and infringement but may be in possession of relevant information are under thesaerg

41



domain, where they have acted largely as a deterrent. In that domain, despite the large majority of
information requests being issued only as simple requests (i.e. without an obligation to reply), the
requested information was provided in nearly all cases. Moreover, it appears that hardly ever
specific sanctions for failure to provide information have been imposstesRegulation No 1/2003

is in force in the antitrust field or since the MIT was introduced in the State aid rules in 2013. This
demonstrates that the mere threat of sanctions (which could have only been imposed following a
request of information by Dedien) works to incentivise firms to provide the information requested.
Also the level of the sanctions proposed in Option 4 is consistent with Union competition rules. One
could conceivejn abstractq the application of alternative, less far reaching s&rg for non
replying firms in the context of SMIT: i.e. lower levels of fines orpenuniary sanctions (e.g. a
temporary ban from registration in the Transparency Regi&iethus preventing the nomeplying

firm from contributing to the debates on theestelopment of Union polidy’). However, experience

in the competition field shows that lower pecuniary sanctions lack the deterrent effect. Indeed, in
the 2003 reform of the antitrust procedural rules, the Commission felt necessary to propose
increasingthd SGSf 2F (KSy SEAAGAYT PINRBERNeNkolld By S& 6 f
deterrent effect, which was not the case at that tiff& the Council accepted such increase. The
same, revised, level of sanctions was introduced in 2013 in the Stdteukss. Lower levels of
sanctions for SMIT would likely result in pressure on the EU legislator to also reduce the level of
sanctions in the competition law area, therefore diminishing their already proven deterrent effect.
As regards a temporary ban fromgistration in the Transparency Registry, such ban could have
little, if any, deterrent effect on firms not willing to cooperate. At the same time, such ban would
introduce a strong restriction of the rights of the firms in question to express theirsvaawUnion
policy matters. This could be more intrusive and less proportionate in terms of respect of
fundamental rights.

The annual Uniowide cost of Option 4 ranges between EUR 0.37m and EUR 0.61m for firms, and
between EUR 0.12m and EUR 0.43m for tbenfission. There is no cost for Member States. The
total cost ranges between EUR 0.49m and EUR 1.04m. The expected benefits of the option range
from EUR 50m to EUR 6bn for enforcement cases and around EUR 9bn and more in cases where

regime on requests for information (including the possibility of being sanctioned in case of failure to reply to
those requests).

112 hitp://ec.europa.eu/transparencyregister/

3The rationale dr such ban would be that a firm should not be allowed to attempt to influence the
development of Union's policy when such firm is not willing to cooperate with the Commission in replying to a
justified request for information.

14 ¢f. Council Regulation N& of 1962, which provided for fines in "absolute terms" rather than on "relative
terms" (cf. with reference to companies' turnover).

15:paragraph 1 modifies the fines for breaches of procedural rules [N.B. including requests for information],
which in theexisting Regulation No 17 can be between EUR 100 and 0€8e amounts no longer have any
deterrent effect It is proposed that these procedural fines be aligned on the ECSC Treaty, which provides for
fines of up to 1% of the total annual turnover fhese kinds of infringements (Article 47&¢mphasis added].

Cf. European Commission, Proposal of 27.9.2000 for a Council Regulation on the implementation of the rules
on competition laid down in Articles 81 and 82 of the Treaty and amending ReguldEB@ No 1017/68,

(EEC) No 2988/74, (EEC) No 4056/86 and (EEC) No 3975/87 ('Regulation implementing Articles 81 and 82 of the
Treaty'), COM(2000)582 final, p. 27.

42


http://ec.europa.eu/transparencyregister/

firm-level informationcollected is used for informing legislative initiatives, with a high likelihood that
they will materialize (seAnnex §.

6.6. Additional impacts specific to Option 5

Option 5 builds on both Options 2 and 4. The described ineffectiveness of Option 2 would remain (in
terms of the difficulties for Member States to cooperate with the Commission, the (in)completeness
of information collected domestically, the crebsrder mmparability of data etc.) as well as the
proportionality concerns (mostly due to providing the Commission with access to national databases
without consent of firms and use of information for purposes other than originally collected). At the
same time, he possibility to use SMIT (Option 4) would relatively diminish (to the extent that the
Commission would have access to information stored in national databases under option 2 and the
necessity test of option 4 would be more difficult to be met). SMIT dadntinue to allow the
Commission to collect the necessary filewel information when national tools come short, such as
when: (1) national authorities do not possess or are not able to obtain the necessary information
using their existing powers; (2) @Bacollected by authorities is not timely or complete; and (3)
Member States are hesitant or unwilling to provide sensitive information to the Commission.
However, the use of option 2 would result in reducing the efficiency gains of option 4 as regards the
comparability of data since the Commission could have access to data in Member States under
different formats, making it more difficult for the Commission to justify the use of SMIT in those
cases while not obtaining a correspondent advantage becausehef timely access to the
information. Option 5 adds an additional coordination effort concerning whether investigative
powers should be used at national or Union level. As existing national tools are mostly sectorial and
differ significantly across the Umipselecting the most appropriate tool on a cdsecase basis may

be burdensome and slow. Such efforts would be particularly high in situations involving market
participants from several Member States. Therefore, ensuring a timely access to the infarmatio
may be impeded. Similar to Option 3, sanctions forsompliance would not be harmonised across
Member States in cases when national tools (option 2) are used, therefore potentially reducing the
overall effectiveness of the option 4 and the overalliative.

The annual Uniofwide cost of this option is between EUR 0.37m and EUR 0.6m for firms; between
EUR 0.01m and EUR 0.27m for the Member States; and between EUR 0.13m and EUR 0.36m for the
Commissiof™" Bekmark not defined. The tota] cost ranges between EUR 0.51m and EUR 1.23m. The
expected benefits of the option range between EUR 50m to EUR 6bn for enforcement cases and
around EUR 9bn and more in cases of iming legislative initiatives. The likelihood of these
benefits materialising is high (sé&nex §.

7. HOwW DO THE OPTIONSMIRARE
7.1. Comparison of the options

Table 7.1provides information comparing the policy options in the light of the effectiveness and
efficiency criteriaTable 7.Z2ompares the impact of the policy options on stakeholders.
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Table7.1 Comparison of policy options against effectiveness and efficiency criteria

Effectiveness

Improve access to
comparable cross
border information

Improve access to
confidential firm
level information

Ensure that collected
information is correct,
complete, and unbiase

Ensure that the
information is
sufficiently
detailed,
disaggregated, an
timely

Efficiency
(berefit to cost analysis)

Baseline

0

0

0

0

0

Option 1
Exchange of
best practices

(0/-) limited number of
best practices; no
coordination or

(0/-) no mechanism in place in majority of Member States (M:
potential improvement in long run, assuming all MS would

participate

Net effect: (0/+)
0 Sy ST A (ipotential in n
the long run (lowlikelihood)

between exchange mechanism, / 2ala ceatienmeina
Member Statescrossborder jurisdictior capacity required in all but
and with the  |issues; one MS; new coordination
Commission  |comparability of efforts; MS may use the
information could be a powers rutinely increasing
problem cost on firms; (EUR-@..27m)
Option 2: (+)direct access to (+)improved acces{(0/+) dependent on (O/+) dependent | Net effect: (+)
Lifting some data for the to information that |national measures; M on national 0 Sy § T Apbtantiadlyrgighy]
regulatory Commission, difficulty {is already collectedwould enforce based of measures; certair| depending on whether
limitations to  |finding responsible no improvement |national rules; potentia| information is not| information is available at M
the sharing of |authority, some MS mgwith regard to for different treatment | collected by MS; (billions of euro, but with
firm-level not collect certain datalaccess to of stakeholders in sing| periodic reporting| medium likelihood)
information at all, need to information that is |market (e.g. fines for | (e.g. annual) 024G vooximjedcost
between the |harmonise data not already non-compliance) means delays in | ;o firms; cost to Commission

Member Stateg

protection between MS

collected by MS

data availabity

of finding and coordinating

and the comparability may be g(e.g. cost structure different authaities, cost to
Commission |problem due to price strategy) MS in preparing information;
differences in e.g. (EUR 0.02m0.72m)*
definitions;

Option 3: (++)access to information vastly improved |(+) Potential laclof (+)access to any | Net effect: (++)
Introducing both for MS and the Commissipn harmonisation betweer kind of 0 Sy ST A (fasterd mm0
residual comparability ensured due to common MS with regard to information enforcement of Union law an
investigative [formats and definitions; possibility of someenforcement of necessary for prevention of future breache
powers throughMS not cooperating; firms may be unwillingcompliance with enforcement (billions of euro)
national level |to share all information with MS information request, | would be granted| 55 5 { cosi ok teplying to
single market resulting in a different | possible delays firms: MS may use the powe|
information treatment of due to necessary rutinely increasing cost on
tools stakeholders in the coordination firms:

single market (e.g. in | between 28 MS ir| coordination cost for

terms of fines for non | crossborder case; authorities:

compliance); (EUR 0.78m1.37m)
Option 4: (++)as in Option 3; MS cannot block an  |(++)single sanctions | (++)access to any Net effect: (++)
Introducing an |information request system; kind of 0 Sy STA lfdstero ipmL
EUlevel Single Clarity which information enforcement of Union law ar
Market information is shared | hecessary for prevention of future breache
Information with MS (possibility of | enforcement (billions of euro)
Tool non-confidentail would be granted| ¢o516 r éinvi cost of replying

version) (EUR 0.49m1.04m)
Option 5:¢ A |(+/++)as in Opt. 4, but given the necessary sequential nature of requests in this hybi Net effect: (++)
‘hybrid' option, MS would have to be approached befordiorHlevel request could be issued |5 §y § F A (ia& in Opt 0
approach directly to firms. This could lead to important delays, receivinigemnparable and 02 & { highes due to
combining incomplete data, making it necessary to eventually contact the firms directly (assumi

Options 2 and 4

that the necessity test for the use of SM@Autd be met in every case, which is not

granted).

potential duplication of
activities and coordination
cost; (EUR 0.51ml.23m)

Note: Assumption of 4 smadkale requests (up to 5 firjsand 1 larger request (up to 50 firms) a year (s&enex 8.
Legend:++significant positive impact positive impact0 neutral; - negative impact:- significant negative impacty increase in cost ¢
benefits;m ry significant increase in cost or beitsf *- not comparable with other options, assumption of 50% of information need cov
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Table7.2 Comparison of the impact of policy options on stakeholders

Firms EU institutions Member States Citizens
Baseline 0 0 0 0
Option 1 (0/+) no change in short run; long term potential improvement in the (0/+) positive in long run if (0/+) no change in

Exchange of
best practices

single marke; information requests might be used rutinely by MS  MS decide to participate short run, potential

and share data improvement in the

long run
Costs|EUR @.59m EUR @.21m EUR @.47m EUR O
BenefitsiLow likelihoodSmaliscale requestsEUR 50nr6bn; Largerequests EUR 9bn and more
Option 2 (+)no new or limited cost for firms; (+)better enforcement of Union (0/+) as each MS already (+)potential positive
Lifting potential positive impact on faster law by MS could lead to lower has access to its own info impact on faster
regulatory detection and prevention of any ~ number of infringement cases any improvement could detection and
limitations to |barrier-creating activity by firms andagainst MS, more data availablecome from sharing of prevention of all kind
the sharing of [MS; firm data collected by MS will kfor crossborder cases; certain information between MS; of discriminating
firm-level used for other purposes to those folinformation is not collected now this could lead to better  activities by firms an
information  |which it was collected without MS may be unwilling to pass se enforcement of cross MS
agreemet of firms incriminating evidence border cases
Costs*|EUR @ EUR 0.29m EUR 0.01AEUR 0.15m EUR 0.0D.27m EUR O
Benefits{Medium likelihood:Smaklscale requestsEUR 50r6bn; Larger requestsEUR 9bn and more
Option 3 (+/++)much faster detection and  (+/++)better enforcement (++)possibility to ask for  (++) much faster
Introducing  |prevention of discriminating activitieofUnion law by MS should lead information not collected detection and

nationaHevel
single market

by firms and MS; more cases solve less infringement cases against now and facility to
at MS level; cost of complying with MS; all relevant data could be exchange information

prevention of all kind
of discriminating

information  |information request and eventual collected; time delays due to  between MS should help iactivities by firms an
tools sanctions; no possibility to limit coordination; MS ray be enforcement of national MS; more cases
access to gasitive information to MSunwilling to pass self and crossborder cases;  solved at MS level;
might be used rutinely by MS furhteincriminating evidence time delays due to some delays in crosg
increasing the burden coordination border cases possibl
due to coordination
Costs|EUR 0.36r0.59m EUR 0.07R0.26m EUR 0.35r0.52m EUR O
Benefits{High likelihoodSmaliscale requestsEUR 50nr6bn; Larger requestsEUR 9bn and more
Option 4 (++)faster detection and prevention (++)better enforcement of Unior (+/++)possibility to ask for (++)much faster
Introducing an|of discriminating activities by firms law by MS should lead to fewer information not collected detection and
EUlevel Singleand MS; more cases solved at MS infringement cases against MS; now and facility to prevention of
Market level; cost of complying with relevant data could be collected exchange information potentially all kinds o
Information  |information request and eventual between MS should help idiscriminating
Tool sanctions; possible to send only rol enforcement of national activities by firms an
confidential version to MS; and crossborder cases  MS; more cases
exemption of micro firms solved at MS level
Costs|EUR 0.37r0.61m EUR 0.12A0.43m EUR @.002m EUR O
Benefits|Very high likelihoodSmaliscale requestsEUR 50r6bn; Larger requestsEUR Bn and more
Option 5 (+/++)Same as Option 4, with similar concerns ot Option 2; longer delays due to sequential nature of the procedurg
"hybrid' duplication of activities and need for coordination of replies from all Member States concerned
Costs|EUR 0.37r0.6m EUR 0.13r0.36m EUR 0.0D.27m EUR O
Benefits{High likelihoodSmaliscale requestsEUR 50r6bn; Larger requestsEUR 9 billions and more

Note: Assumption of 4 smadkale requests (up to 5 firms) and 1 larger request (up to 50 firms) a year Aseex §.

Legend:++sign

ificant positive impact; positive impact0 neutral, - negative impact;- significant negative impact;-‘hot comparable witt

other options, assumption of 50% of information need covered

Proportionality assessmeniOption 4 appears the most proptionate to the objectives pursued by

this in
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Option 4 is the only option next to Option 5 that provides a clear necessity test to be p&ised
ensure the exceptional and 'last resort' nature of information requestsrehbyg guaranteeing that
information requests are limited and targetéd At the same time, Option 4 (and Option 5) would
facilitate more timely access to relevant information by the Commission than Options 2 and 3, as the
Member States could not significapttlelay the flow of information.

Option 4 minimises the overall administrative burden on firms and public authorities compared to
the other options.

Option 4 is the least intrusive option for businesses. Options 2, 3 and 5 would guarantee the
Commission amess to any firm's detailed information stored by a national authority without the
knowledge of the firm. In addition, Options 1 and 3 could not ensure that the residual powers of the
Member States would be used in a moderate manner.

Unlike other optionsOption 4 would overcome the coordination problem when it is necessary to
obtain information from market participants located in different Member States. Option 4 would
achieve the objective at stake, which cannot be attained by Option 2 (not all typesmeletel
information could be collected and data might not be comparable) and Option 3 (Member States are
not in a position to enforce crodsorder requests for information). Option 5 necessarily introduces a
more complex coordination mechanism.

The propaetionality of Option 4, as well as Option 5, is also reflected in the way it integrates the
important role of the Member States, alongside the Commission, in the enforcement of the single
market rules. This option does not deprive Member States of su@) vaho will continue to have

their own investigation powers and remain free to extend them (Option 3 would be more intrusive
from this perspective as it would force Member States to ensure that residual investigative powers
are available at national levelMoreover, the use of SMIT by the Commission, being of 'last resort’,
will ensure that its use will be limited and targeted at the most appropriate cases where national
intervention would not be effective (e.g. for reason of their scale or effects). Eurtbre, the role

of Member States within the operation of SMIT is also important: a Member State may signal to the

18 This test would be subject to appropriagx postjudicial control. One could argue, howeydhat an

additionalex antecontrol by another Union institution or body (in the same manner as the Commission must
consult the European Data Protection Supervisor as regards personal data protection initiatives could be
warranted to ensure that the Comigsion respects the conditions imposed and does not abuse SMIT (thus
resulting in excessive administrative burden). However, suclexamnte control could interfere with the
balance of powers between Union institutions and bodies, in particular the Coionigsight of initiative,

unless the task of such body would be to provide a mere opinion. Yet, in the latter case, the result would be a
delay in the procedure without any guarantee that such opinion would bring added value to the process,
particularly onsidering the possibility of judicial review on the Commission Decision. Furthermore, it is unclear
which body or institution could be entrusted with that role. A different issue would be if the Commission were
to establishad hocinternal procedures forsuch anex anteassessment by a Commission's department
specifically entrusted with the task of controlling the quality of the regulation process (such as the Regulatory
Scrutiny Board). However, a decision on such an internal allocation of competenclesoso@spond to the
Commission itself and it would not be a matter for an idtestitutional legal instrument to address.

It could be argued that in view of the small number of instances in which SMIT could be used the
establishment of a new legislagitool would not be justified. However, it is precisely the exceptional and 'last
resort' character of the tool, limiting its use in practice, which makes it aimionsive and proportionate tool.
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Commission a potential enforcement issue and request the Commission to use the investigation
powers; Member States are informed of the regteessued by the Commission; and by sharing the
information with the concerned Member State in the context of infringement proceedings, both the
Commission and that Member State would have the timely access to the needed information, thus
ensuring bettermformed decisiormaking on both national and Union levels.

Option 4 does not go beyond what is necessary to achieve the stated objectives, thus respecting the
principle of proportionality laid down in Article 5(4) TEU

7.2.Preferred option

Option 4 is the most proportionate to the objective pursued; it scores best in terms of achieving all
the objectives while minimising the overall administrative burden on firms and public authorities.
Table 7.33ummarises the costs and benefits of the reéd option per stakeholder type.

Table7.3. Total EU28 annual costs and benefits of the preferred option per stakeholder type

Costs (EUR) Benefits
Option|Stakeholder |Min. |[Max. |Value (EUR) Likelihood
4 . - Small requests£UR 50rEURG6bN .
Firms 037m_0.61m Larger requests: EU@nand more Very High
Commission 0.12m 0.43m- Savings on external studieBUR 0.7ng EUR 1.6m
Total| 0.49m 1.04m From 50m to 8n of euro and more

Note: Based on 4 smadicale requestgup to 5 firms) and 1 larger request (up to 50 firms) a y&aeAnnex §.

The Commission costs indicated above would not require any new budgetary commitments. They
would only involve redeployment of existing staff and infrastructure.

The principal parameters of the preferred option are graphically illustrated for overvi€igiry.1.

effort to retrieve)

already launched an

general public)

What? Why? Who? When? | How? |
Type of data Purpose of collecting Main addressees of Conditions that have - —
requested information information requests to be satisfied I Confidentiality I I Procedure I I Enforcement I
Factual company Enforcement of EU Selected market Economic/social Disaggregated The Commission Pecuniary
and market data Single Market rules participants who impactg possible information used adopts a decision sanctions for
(e.g. cost structure, and principles could be expected market failure only for the stating its intention intentionally or
profits, pricing to have the - purpose for which to use SMIT negligently
policy) y necessary Information it was acquired supplying
Proposing information dnepgssary fkgr incorrect or
) I i - ecision making Professional misleading
Informqtlon readily V\[':;?;S;?Sg&zn Flrms, trgde secrecy obligations information
available to shows that organisations, Last resort: imposed on the
replying firms enforcement business information not Commission and Authority t
(acquiring daFa deficits are due to associations otherwise available the Member States perf
does not require > - . : -
gaps in relevant — (information may intetviews,
research or extra sectoral legislation u If the Commission had| | not be disclosed to audits, etc.

. infringement . I
Micro-enter rocedure: Simple requests for No obligation to
P y If the Commission had i i >
The MS concerned information reply
already launched an
agreesio the infringement Formal .
request for procedure: Commission Pecuniary
information Commission Decision N sgn(_:uons for
transfers replies to requesting the mlSSr"e\QI or late
MSconcerned information ply

Fig.7.1. Principal parameters of the preferred option

118

Option 4 is moreover particularly in line with Articl&873 TFEU, which explicitly foresees that the

Commission should be able to collect the information required for the performance of the tasks entrusted to
it, within the limits and under the appropriate conditions fixed by the Union legislator.
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Information request upon reasonable suspicion of an internal market malfunctioninglefireh information collected ]

The Commission's conclusion
v v

Confirms the existence of an Refutes the existence of an internal
internal market malfunctioning market malfunctioning

v

The issue can be solved
a national level

a national level (e.g. becaus
of a crossborder dimension)

The issue cannot be solved a [ No further action ]

Collected data necessary for an enforcement action sent to M[S(s)
(with due regard to protection of confidential informatipry

A L 2N

Issue solved by Issue not solved by
MS(s) concerned

In case of recurrent or
323aG0SYAO AyFNRYy3ASYSyia X

MS(s) concerned

Collecteddatausedtobackuptn XI33ANB3IGSR YR ty2yeYal SR

infringement case against MS¢) data are used when: v

an infringement procedure existing or proposes new
against MS(s) concerned legislation

v v -~ v
[ Problem solved ]

L The Commission Iaunchej

The Commission revises aJ\

Fig.7.2. Use of firrdevel information by Member States and the Commission

How firm-level information collected under the preferred option is going to be usedhe
Commission would first use the collected information for confirmamgdenying the existence of
serious obstacles to the functioning of the single market. In the event that the existence of those
obstacles is not confirmed, no further action would follow. If the existence of such obstacles is
however confirmed, the Comnggn would need to take action with a view to address the problem.

It would need to involve the concerned Member State where the problem could be better addressed
at national level: this avenue may lead to formal infringement proceedings if the concerestbét

State fails to fulfil its obligations under Union law. Sharing of data with the Member States would
take due regard to the protection of firms' confidential information and of the due process principles
guaranteeing the rights of defence of the Menmbgtates in those proceedings. Alternatively, the
Commission may use the relevant data, with due regard to confidentiality obligations, for assessing
the need for new or amended Union legislation (especially concerning new market phenomena) and
submitting related proposals to the ctegislators (sed-ig. 7.2.Choice of the legal instrument for

the preferred optiort A regulation would appear as a suitable and appropriate legal instrument for
the preferred option, considering that empowering the Commissionolbtain information in a
limited set of circumstances would not require, by itself, the approximation of national aws
therefore recourse to a Directive is excluded. In this context, a standalone regulation appears as an
appropriate choice in terms of dal clarity, therefore providing higher legal certainty; and of no
interference with other policy areds.

19 A5 an alterative approach, the scope of existing information collection powers available to the Commission

in other policy domains (e.g. MIT available in Regulation 2015/1589 on the application of State aid rules) could
be, from a formal perspective, extended to aldhe Commission to request firtevel information from
market participants for a broader scope of cases of internal market malfunctioning. This alternative, however,
would require substantial changes to the State aid rules (or the antitrust rules). Reguk®15/1589 (or
Regulation 1/2003) was tailored to the specific objectives, procedural steps and powers of the Commission in
this narrowly defined area. Any such extension, mixing the two types of investigative powers in a single legal
instrument couldraise questions as to its legal robustness. Moreover, it would also likely endanger the
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Consistency of the preferred option with Fundamental Right$he initiative respects the
fundamental rights and observes the principles recognisedpanticular by the Charter of
Fundamental Rights of the European Union (hereinafter, the '‘Charter’), notably the right to respect
for private and family life (Article 7). Clear safeguards and guarantees taking into account legitimate
interest of undertakigs in the protection of their business secrets would be provided for in the
future Regulation. In particular, any undertaking concerned by the Commission's request for
information would be given the opportunity to indicate which information it considersfidential,
stating the reasons for such confidentiality. According to the first indent of Article 4(2) of Regulation
(EC) No 1049/2001 on public access to documtéhtthe Commission shall refuse access to a
document where disclosure would undermine theotction of commercial interests of a natural or
legal person. Furthermore, the Commission would share information gathered through SMIT with
the Member State concerned by the request, to the extent that this information is not confidential
vis-a-vis that Member State. Furthermore, in this initiative, in accordance with Article 339 TFEU,
there would be guarantees that any information acquired by the Commission through the
application of SMIT would be covered by professional secrecy obligations.

This initiatve would not affect the right to the protection of personal data. Furthermore, it would
guarantee protection of personal data in order to ensure compliance with Article 8 of the Charter.
The initiative also respects the right to good administration (Aetidl of the Charter), and in
particular the access to files, while respecting business secrecy as well as the obligation of the
Commission to motivate its requests for information. The right of access to documents (Article 42 of
the Charter) would be guanteed in accordance with the provisions of Regulation (EC) No
1049/2001 on public access to documétifg Bookmark not defined.20

The initiative also respects the right to an effective remedy and to a fair trial (Article 47 of the
Charter). Decisions requiring undertakings to supplgrinfition taken by the Commission pursuant

to SMIT would be subject to review by the CJEU in accordance with Article 263(4) ThisEU.
initiative respects Article 48 of the Charter which guarantees presumption of innocence until proved
guilty according todw and right of defence of anyone who has been chalge®y a request for

coherence of the systems given the different procedural steps for the investigations and the different policy
objectives and could potentially result in implementatigmoblems. Even within the competition area,
different legal instruments with investigative powers are used for the State aid and antitrust fields. Moreover,
the legal basis for the existing competition instruments and those for the current initiativeitieeedt and

entail different legislative procedures for the adoption of the rules. While the antitrust or State aid regulations
are Council regulations only, the rules to implement Option 4 in the current initiative would require the
involvement of the Exppean Parliament in the course of the ordinary legislative procedure.

120Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding
public access to European Parliament, Council and Commission documents.

211n accordance with Article 52(3) of the Charter, this right has the same meaning and scope as the right
guaranteed by the Convention. Article 48 of the Charter corresponds to Article 6(2) and (3) of the European
Convention of Human Rights. In deciding whetherceedings concerning misconduct are to be categorised as
‘criminal' or not, the European Court of Human Rights (ECtHR) has reg&ndgglcriteria’, in particular the
nature of the offence and the degree of severity of the penalty that the personecnad risks incurring. It has

in that regard considered it relevant whether the penalty is intended essentially as a punishment to deter
offending rather than as pecuniary compensation for damage (judgement of the ECtHR of 8 Julsnd&i76

and Others v.he Netherlands8 June 1976, par 82)he ECtHR recognises that Art. 6 of the European
Convention of Human Rights is applicable to cases not strictly belonging to the traditional categories of the
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information the Commissiowould compel undertakings to provide the necessary information
available to it, even if it can be used to establish against it or another undertakingxistence of

an infringement of the internal market rules, it may not, by means of a decision calling for
information, undermine the rights of defence of the undertaking concetffedn particular, the
Commission may not compel an undertaking to provideiih answers to a request for information
which might involve an admission on its part of the existence of an infringement.

This initiative also respects Article 49(3) of the Charter according to whielséverity of penalties
must not be disproportionatto the criminal offenceThis initiative could empower the Commission
to enforce compliance with the requests for information by means of proportionate fines and
periodic penalty payments. In setting the amounts of fines and periodic penalty paymésts, t
Commissionwould take due account of the principles of proportionality and appropriateness, in
particular as regards SMEs. The rights of the parties requested to provide infornvatiad be
safeguarded by giving them the opportunity to make known théews before any decision
imposing fines or periodic penalty payments is taken. The @dild have unlimited jurisdiction
with regard to such fines and periodic penalties pursuant to Article 261 TFEU.

The future Regulation will be interpreted and applied with respect to rights and principles
recognised by the Charter.

8. HoOw WOULD ACTUAL IMPES BE MONITORED ARNIALUATED

The Commission will monitor the application of SMIT with a view to assess théwvefifess and
proportionality of this tool based on the following criteria:

Exceptionality of the use of the toolThe Commission will record, in particular, the number of
instances SMIT was used per year, the area/domain of the single market concerned, the
type/size/number of firms covered (and whether the same firm had to reply to requests for
information more than once). Followp voluntary feedback surveys will be sent to firms covered by
the Commission requests to gauge their views of the process,dinguassociated time/money
outlays and their views on the proportionality of the requests. Member States would be encouraged
to send similar surveys to their firms in case Options 1, 3 or 5 are chosen. The proportionality of
SMIT will also be assessed e thumber of instances in which Member States or firms would
challenge before the CJEU the justification for collecting the information (i.e. the Commission's initial
decision) and/or the proportionality of the extent of the requests for information.

Coopeation of the addressees of the requests in providing the information requestdthe
Commission will record, in particular, the timeliness of replies, the response rate and whether the
information is sufficiently representative considering the response.r&@he Commission could use
indicators such as whether follewp action to remind firms that they should reply to simple

criminal law, e.g. tantitrust proceedinggsee e.g. judgent of the ECtHR of 2Jeptember 2011Menarini v.

Italy, par 3844). In the context of this initiative 'Engel criteria' are met because the Commission can enforce
compliance with requests for information by means of fines and periodic penalty paymemrtsdéu
essentially as a punishment for missing, late, misleading or incorrect replies.

12250e, by analogy, judgment of the CJEU of 18 October 1989, in case 374/87 Orkem v Commission, par 34.
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requests, including the threat of sanctions if the information is requested by Decision, was necessary
to receive replies.

Quality of the information collected The Commission will record, in particular, information on the
quality of responses, that is: their comprehensiveness and completeness, their accuracy, their
reliability (e.g. information not biased). It will also record information the comparability of the

data collected from firms situated in different Member States. Beyond the necessary qualitative
judgments, some quantitative data could also be recorded: e.g. whether falfpaction (requests

for clarification, requests fasubmitting complementary/supplementary information) was needed.

Usefulness of the information collectedrThe Commission will record, in particular, whether the
information collected through SMIT was actually used in the decisiaking process of the
Commssion and for which purposes: e.g. infringement proceedings against Member States;
enforcement action at domestic level following infringement proceedings; informing legislative
initiatives. The Commission will also verify whether the use of SMIT, ascilamgntool, resulted in

better Commission's decisions. The following indicators could help in this regard: e.g. the success
rate of launched enforcement proceedings at Union level (e.g. whether the CJEU will uphold the
Commission's arguments supported the information collected using SMIT); the success rate of
domestic enforcement actions following infringements proceedings where information collected
using SMIT was used; ex post feedback from stakeholders on the usefulness of the information
collectedfor the decisioamaking process, in particular in the case of legislative proposals benefiting
from information collected through SMIT. The Commission will also verify whether the use of SMIT
resulted in timely decisiomaking by the Commission: this igely to require a counterfactual
assessment, such as whether the time spent on collecting information through SMIT actually allowed
the Commission to accelerate its own procedures after the collection of information.

The results of these monitoring acties would be assessed in a Commission's report after five full
years of the tool functioning and could lead to modifications of the legal framework, if appropriate.
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ANNEXL: PROCEDURAL INFORMAYIO

Lead DirectorateGeneral.This initiative is led by Directorateéeneral for Internal Market, Industry,
Entrepreneurship and SMEs (DG GROW).

Agenda planning and Work Programme ReferenceBhe Agenda Planning Reference is
2017/GROW/014. The Single Market Information Tool was anramliitcthe Single Market Strategy
6/ 2YO0HnmpUppn 2F HyoOmnduamp0d YR gla LINI 2F /2Y

Organisation and timing.The interservice steering group for this initiative was chaired by the
SecretariatGeneral. The following EctoratesGeneral (DG) participated: the Legal Service, DG
Agriculture and Rural Development; DG Climate Action; DG Communications Networks, Content and
Technology; DG Competition; DG Economic and Financial Affairs; DG Employment, Social Affairs and
Inclusion; Eurostat; European Political Strategy Centre; DG Financial Stability, Financial Services and
Capital Markets Union; DG Justice and Consumers; and DG Mobility and Transport.

The following meetings took place:

7 April 2016 on the inception impact agssment;

17 June 2016 on the public consultations questionnaire;

29 September 2016 on the problem definition;

11 November 2016 on the options and analysis;

8 December 2016 on the final draft of the impact assessment.

=A =4 =4 =4 =4

The Regulatory Scrutiny BoaRISB) discussed the draft impact assessment on 18 January 2017 and
issued a negative opinion on 20 January 2017. The Board recommended the following
improvements:

123 Commission Work Programme 20186, point 9, page 4,

http://ec.europa.eu/atwork/pdf/cwp 2016 annex i_en.pdfCommission Work Programme 2017 point 6,
page 3http://ec.europa.eu/atwok/pdf/cwp 2017 annex_i_en.pdf
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Area

RSB recommendations

Revisions introduced

Scope and objectives

The report emphasisdbe
enforcement dimension of
SMIT while barely treating the
policy design dimension. The
problem definition and the
description of objectives shoulg
clearly distinguish between the
two dimensions.

As stated in the Single Market Strategy, this initiativeutth allow
the Commission to collect information directly from select
market players in order toX' Y LINE @S G KS / 2Y
monitor and enforce EU rules in priority argaas well astielp the
Commission to propose improvements where evalnastwows that
enforcement deficits are due to flaws in the relevant sect
legislatio. The problem definition (incl. the problem tre
depicted in Fig. 2.2.) and the objectives (incl. the objectives t
depicted in Fig. 4.1) of the impact assessment (IA) report have
amended to clearly show both of these 'dimensions’. The IA re
also outlines and explains in Section 2.2 that the underly
problem drivers apply in equal manner regardless of whether si
market obstacles are addressed through legal actions
infringement proceedings against Member States), throy
broader erforcement actions or through the use of firfavel
information to inform policy responses. Moreover, the IA rep
emphasizes that these actions are not easily separable as
example, individual infringement cases can evolve into new U
legislation, particularly if the single market malfunctioning
question is novel, systematic and persistent. This is in add
supported by additional evidence in Section 2.2.1 (i.e. example
incomplete information when single market enforcement requi
new legslation).

Evidence base

The report should explain past
attempts to collect data, and
demonstrate that firmlevel
data are indeed necessary to f
gaps. In this regard, the
examples in the report are
more convincing for
enforcement than for policy
desig. The report should both
strengthen its justification of
SMIT for policy design and
recognise the limits of empirica
evidence to support the policy
design dimension of the SMIT.

The impact assessment now presents two realistic, -mgbact
examples from different policy domains demonstrating the ne
for firm-level information for the purpose of informing legislati
proposals (Section 2.2.1). These examples clearly demonstratg
Commission unsuccessful efforts to get the needed informatio
well as the potential impact caused by the lack of such informat
In particular, the example on interbank exposures limits has b
improved by emphasizing difficulties in calibratinigese limits,
despite regulatory attempts during the past eight years. 7
example details why firAevel information is indeed crucial fa
such calibration and emphasizes the preferences of banks for
exposure limits. This explains their reluctancectoperate with
the Commission in terms of voluntary requests for informati
which has so far allowed them to circumvent the Union law W
potential negative consequences on financial stability. The se
example presents how an infringement case ledatdegislative
proposal on gedlocking and geographicalbased discrimination
It furthermore analyses the need for extending the scope of

legislation to the copyrighprotected content and follows on

European Parliament call for an assessmerthefcurrent situation
based on solid, proprietary, firlevel data. Finally, this examp
shows past attempts to obtain such data and outlines importa|
of proper analysis to judge whether any changes would ber
consumers.

Proportionality

The reportshould do more to
explain how the options will
ensure proportionate use of an
information-gathering tool that
is intended as exceptional and
of 'last resort'. It should explain

what constitutes 'last resort’

The proportionality assessment of the options presented in the
report has been amended and is now thoroughly describeq
Section 7.1. The assessment pays particular attention to explal
the exceptionhand 'last resort' nature of information requests at
explains why the necessity test introduced for Optionc4
particularly when using the information to inform legislati
proposalsg would indeed guarantee that information requests g
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Area

RSB recommendations

Revisions introduced

with regard to policy design an
whether the twoobjectives are
subject to the same safeguardy

limited and tageted. The assessment also compares the nece
test for launching information requests under SMIT with t{
provisions of existing similar investigation powers (e.g. in State
and shows that these conditions are consistent with other pog
areas.

Proportionality also needs to b
clear with regard to how firms
might face sanctions for not
delivering information. The
report should explain the
rationale of sanctions on firms
that do not deliver information
that the Commission requests
for policy desig purposes.

The proportionality with regard to the possibility of imposi
pecuniary sanctions to necompliant addressees of informatio
requests is now discussed in detail in Section 6.5. In the ang
provided in this section, the IA report outlineshydistinguishing
the imposition of sanctions to firms depending on the use
information (e.g. in the context of infringement proceedings or
the development of legislative policy) would intensely reduce
effectiveness of Option 4. In particulahi$¢ would deprive certair
requests from their enforceability character, making them a m
plea for voluntary cooperation and, therefore, not changing

status quo.

To address further comments made by some stakeholders, Se
6.5 also explains why litmg information requests or sanctions {
firms that might have performed illegal activities would impg
major problems. First, it would imply that the Commission alre
knows whether firms have engaged in illegal behaviour, for w
data would alreadyrave to be available. Second, this would tarn
the reputation of the firms that are subject to information reques
or fines, since they would be labelled as "illegal" even with
having obtained the information that proves this. Third, this is
the rule in the competition domain and could lead to calls for o
limiting information requests to offending firms there. In the Stg
aid field, the Commission can request information not only fr
beneficiaries, but also from competitors. Even in the angt and
mergers fields, where the Commission does enforce EU law ag
firms directly, other market players (e.g. buyers, suppli¢
competitors) which are not suspected of committing a
infringement but may be in possession of relevant information
under the very same regime for requests for information (includ
the possibility of being sanctioned in case of failure to reply
those requests).

Subsidiarity

The arguments should addresg
situations where there is no
crossborder dimension. They
shauld also address the conten
of the other options besides
option 4.

This comment has been addressed in Section 3.2, which
provides significantly more information and explanation w
regard to subsidiarity. The section details the necessity and a(
value of Union action beyond cases where there is no ebosder
dimension.

Options

The report should clarify which
legal or policy instruments will
be used for options 2 and 3. It
should also provide enough
detail so that the related
implementation costand the
potential benefits can be
reliably assessed.

The descriptions of all policy options have been amended to clé
specify and justify envisaged legal instruments. The -bentfit
analysis has also been improved in order to address this comn
In particular, implementation costs are now discussed for Optiof
and 3 and are analysed in detail in Annex 8, together wit
sensitivity analysis of all options. The estimation of benefit
based on the examples provided in the IA report and, theref
includes wide ranges to accommodate uncertainty of results.
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Area | RSB recommendations Revisions introduced

¢ < | The report reflects the views of The IA report habeen amended to reflect the views of all Memb
g -2 | companies and business States who have so far provided their positions on the initiat
2 & | associations throughout. It This includes the input from a few Member States who participsg
e @ | should do the same with regar( in the public consultation, as well as information from the Cou
% § to the positions of Member Working Party and the High Level Working Group

States.

Competitiveness and Growth.

Monitoring /
evaluation

The report should describe
more clearly what criteria will
define success.

Section 8 on monitoring and evaluating the actual impacts of
initiative has bea improved and extended to describe more cleg
the criteria defining success of the initiative. The 1A report 1
defines a number of criteria for assessing the effectiveness
proportionality of the market information tool and defing
methods for meagring such criteria.

The RSB discussed the resubmitted draft impact assessment on 23 March 2017 and issued a positive

opinion with reservations. The Board recommended the following improvements:

Area

RSB recommendations

Revisions introduced

Scope anabjectives

The report is still not
sufficiently clear and
sometimes inconsistent with
regard to the scope of the
initiative. In several places the
report still presents the SMIT &
a solution to general problems
of data availability, or as a
source of infomation for single
market related policy purposes
that do not stem from specific
enforcement deficiencies, whilg
it does not provide justification
to do so.

The report now clearly focuses on alleviating lack of ¢
exclusively connected to enforcement &ingle Market rules i
selected and most important cases where information is neces
and otherwise not available.

The responsibility of the Commission, defined by the Article 1
TEU, is to ensure that the Treaties, as well as the secondary
adopted pursuant to them, are correctly applied. Therefo
enforcement of internal market rules covers both the provisions
the Treaties and the secondary legislation, meaning that it can
form of either infringement proceedings against Member States
(in cases where the evaluation shows that enforcement deficits
due to shortcomings of the relevant sectorial legislation) propo
of legislative initiatives aiming at giving effect to the Treaty rules

Evidence and
proportionality

The report makeslear that the
tool would be of last resort, but
it is not clear about safeguards
or the conditions that might
trigger investigations.

The report now explains in detail the conditions that need to
satisfied before SMIT is used, including proving a aealsle
suspicion of existence of obstacles to the functioning of the si
market and that information is not available from the existi
d2dz2NDSa o00KS aflad NBaz2NIéovo
The requirement for the College of Commissioners decisiof
trigger any kind of SMITequest and a need for a second Colle
decision to launch SMIT request with threat of sanctions is fur
highlighted.

Stakeholders
consultation

The main report still does not
reflect clearly enough Member
States' and business interests'
respective views.

dziAySaasSa FyR aSYoSNI {{lIdGSa
widely featured to underpin the problem definition and optio
analysis.
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ANNEX2: STAKEHOLDER CONSULDNT

This synopsis documents all the consultation activities accompanying the preparation of the
proposal to introduce a Single Market Information Tool.

The public consultation on the proposal took place between 2 August and 7 November 2016. There
were additional targeted consultations with the following business representatives in the course of
2016: BusinessEurope, EuroCommerce, UEAPME and PostEurop. The issue was also discussed with
Member States during several working party meetings within the Councillis 20d 2016.

The results of these consultations were used for the preparation of the proposal and accompanying
impact assessment.

A2.1. Results of the public consultations

The online public consultations for this initiative were announced on Your Voi€iinpé®*, used
EUSurvey as consultation tool and lasted for 14 weeks. They consisted of three dedicated
guestionnaires for citizens, firms and Member States available in three languages: German, English
and French. Five replies came by mail as positiorepapnly®. Responses to public consultation

are voluntary and represent only views of the respondents. Consequently they cannot be
interpreted as representative in a statistical sense to the whole EU.

Description of respondents

Responses are classified bdson seHidentification by the respondent. By the end of the
consultation period the Commission received 71 replies: 44 replies from firms (including 31
associations and 13 individual firms), sixteen replies from citizens (including four replies from
organisations representing consumers, civil society, or-gomernmental organisations in Greece,
ltaly, Portugal and Spain), and eleven replies from authorities representing ten Member'States
(including 9 national and 2 regional level). The replies canmm 18 EU Member States, an EEA
country and a nofEuropean country. The geographical distribution of responses is depicted on Fig.
A2.1.

Among the 13 individual firms who responded, four were micro, three small, two mesized and

four large firms. All buthe large firms came from Germany; the large firms came from Spain,
France, Poland and Portugal. Five firms were in manufacturing, two firms in wholesale, two firms in
transport, two firms in professional activities, one firm in administrative and oniaformation
technology. Three out of four microenterprises exported to three other EU Member States, all small
firms exported to from one to seven EU Member States, all but one medined and large
company exported to up to 26 other EU Member States.

124 hitp://ec.europa.eu/growth/toolsdatabases/newsroom/cf/itemdetail.cfm?item_id=8899

125 Numerical analysis of responses is dthonly on those that came via EUSurvey, position papers not
following the questionnaire of the EUSurvey are used only for describing arguments presented by stakeholders
and for description of respondents.

126 Two different authorities from one Member Stateeplied so there are only ten Member States
represented in this consultations.
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Among the 31 associations, nine represent SMEs only (one with 1 million members, one with
450,000 members and the rest with less than 120,000 members), and 22 all kind of companies (one
with 200,000 members, three with between 200,000 and 300,000 membergestebelow 20,000
members). Altogether the business associations responding represented more than 20 million firms.
22 associations act on behalf of businesses only in their own country, 2 were present in up to five
countries, and 7 are paBuropean.

28 tusiness associations and 4 firms were registered in the EU Transparency Régister

18 . 16(23% 11(15%
. L . ) Ocitizens
16 +r71----- A 31 business associations representing 20m fir --
14 & A 13 individual firms -  @firms
A 8 governments**and 2 local authorities
12 8y A 4 consumer organisations/NGOs ~ CSaEESSRY O W authorities

- A 12individual citizens o 44(62%

No. of responses
|_\
o
1

O N b O

Fig. A2.1. Distribution of answers to public consultations by country and stakeholder type.
Note: * 9 EU wide business associations are located in Belgium; ** 2 réplesSweden

Analysis of responses
Issues causing firms not to share information with authorities via general consultations

The majority (three quarters) of responding firms participated in some form of consultation
launched by public authorities during tHast five years. They were asked what type of questions
they usually do not respond to. The remaining quarter of responding firms were asked hypothetically
which information they would prefer not to provide if they were asked. Table A2.1 summarises the
responses.

Table A2.1. Types of sensitive information asked in consultations

Information on Those participating in Those without experience in
consultations and asked for consultations said that they
sensitive information*, said that would prefer not to provide
such information was information on the following**
Provided Not provided
Cost not included in financial reports 0 5 (490,000) 4 (4)
Business strategy (e.g. pricing policy) 4 (90) 3 (480,000) 8 (8)

27 hitp://ec.europa.eultransparencyregister/publicchomePage.do
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Turnover, volumes or profit 4 (8,000) 4 (460,000) 4 (4)

Ownership structure 4 (9,300) 2 (450,000) 1 (58)

Contract qletalls and relations with suppliers o 1(1) 3 (450,000) 3 (60)
other business partners

Crossborder business (e.g. foreign branches g
subsidiaries, costs of crebsrder operatons, 7 (24,000) 4 (43,000) 5(62)
direct crossborder provision of services)

Geographic location of headquarters,

warehouses and distributors 5(41,000) 1(80) 0
Employment contracts and/or number of 4 (9,400) 2 (80) 0
employees

Product characteristicand production process | 2 (90) 2 (80) 6 (63)

Note: Numbers in brackets indicate no. of firms represented by respondent. Numbers of firm rounded to nearest thoi
hundreds or tens; * between 16 and 23 firms {88%) were not asked the above questioasgd between 1718 (40%) did

not provide any answer; ** 2 (751) firms said none of the questions is problematic

Firms were not providing information mainly on unpublished costs, business strategy, turnover,
volumes and profits, ownership structure and co@ut details with business partners. The answers
from companies that have never participated in consultation activities were similar.

Subsequently, those respondents who did not provide the information requested by public
authorities were asked for the reans not to do so. Four respondents (representing 490,000
companies) said it would b®o costly to extract the information 3 respondents (representing
480,000 firms) were concerned thatformation might leak and be used either by competitors or
public authorities; one respondent (representing 1,300 firms) was concerned th&irmation
might be made public Similar reasons were given by those who have not yet participated in
consultations (2 answers, representing 4 firms each).

Questions on breaches oEU rights, examples of information provided to solve the case and
associated costs

A quarter of responding firms (11 answers, representing 770,000 firms) and almost half of the
citizens (6 answers, including from 2 consumer organisations from Greece angdPofaced a
situation of their rights arising from EU law (such as equal treatment, freedom of movement, etc.)
not being respected in another Member State. For instance one EU association stated that its
'members face this on a daily basis. FrequeMflgmber States do not respect EU law, introduce
national barriers/measures to establish or operate, or apply rules in a discriminatoty atlagr
complaints related to public procurement and unfair practices in business relations between
partners with diferent market power as well as gdocking. Citizens and consumer organisations
were complaining about problems with price discrimination based on residence, different forms of
geoblocking: restricted access to dime audiovisual content while abroaddelivery of online
purchases not possible to certain countries and problems with dvosser redress.

Forty percent of responding firms (18 answers, representing 380,000 firms) and 30 percent of
citizens (four individuals) did not encounter such sitoat the rest either provided no answer or did
not know.

In case of breach of EU law, firms complained either directly to those who violated their rights (six
answers), to the European Commission or to the European Parliament (seven answers), to
authorities in concerned Member State (five answers) or at home (four answers). In five cases
(representing 100 firms) respondents were asked to submit additional information to public
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authorities to solve the issue, in four cases the information was confideatial,two respondents
(representing 80 firms) did not provide it in all cases. Confidential information concerned mainly
business strategy, contract details, ownership structure, chmggler operations and turnover
(three answers each, representing 80 figmRespondents compiled the requested information using
their own records, but also needed to contact business partners. Legal and accounting firms were
contracted by three respondents (representing 100 firms) to prepare the information.

Regarding the casof preparation of a reply, an association said thfifhése information
requirements are too burdensome and confusing for most companies, especially tHedsillHzsat

the cost is casspecific and varies. An individual firm estimated that time to prepinformation in

one case was around 30 mdwours (but cautioned that the figure is low as information was already
prepared for another case) and estimated the cost of external firm advice at around EUR4,000 per

reply.

Five respondents (representing 188ms) and 2 consumer organisations reported that the problem
was not resolved. When asked why, they pointed either to firms from other Member States or
national authorities not cooperating; one association explained tite European Commission did

not act against the Member State or the process took so long that our members had no other choice
than to adapt to the situation. The Member State did not provide information, flawed or incomplete
information, did not respect deadlines to reply or simply ehodgnore EU lalwanother respondent

said that the process wab costly or too complex to engadgene respondent firm said that EU
institutions were not interested to follow the case.

Conditions making firms more willing to share sensitive informati with authorities

Subsequently, firms were asked to identify the conditions necessary to increase their willingness to
provide information to authorities in order to solve cases of breach of EU rights (Table. A2.2).

Table A2.2. Conditions necessary foms to provide confidential information to the authorities

Condition Absolutely | Very Of average Of little Not
essential important importance importance important at
all
Information would remain confidential | 59% 20% 7% 0 0
(26, 1.4m) (9, 7k) (3,170)
Information would be used only for the| 50% 25% 7% 2% 0
purpose of the investigation (22, 1.2m) (11, 12k) (3, 380) (1,1)
My participation would not be discloseq 41% 16% 18% 5% 7%
(18, 1m) (7, 300k) (8, 47k) (2, 90) (3, 300)
I would not beasked for information on | 41% 23% 16% 5% 2%
a regularbasis (18, 1.4m) (10, 25k) (7, 7k) (2, 2) (1, 300)
Required information would be easy to| 43% 27% 11% 2% 0
extract and compile (19, 1.1m) (12, 23k) (5, 220K) (1,1)
Public authorities could natcquire the | 41% 27% 11% 5% 2%
information via other channels (e.g. (18, 1.2m) (12, 230k) (5, 470) (2, 1.3k) 1,1)
consultations, studies, etc.)

Legend: % of all firm answers (number of answers, number of firms represented by respondents), moonezs

Firms are overwhelmingly of the opinion that information should remain confidential , be used only
for the purpose for which it was collected, individual firms participation should not be disclosed,
information should be easy to extract and comepiind should be asked only if not available
elsewhere.
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Respondents stressed the need for a strong legal framework for any tool allowing the Commission to
request market information from firms. Such tool would need to guarantee at least confidentiality,
proportionality, neutrality, nondiscrimination, a level playing field and a possible right of appeal.
Among other concerns, limiting the burden on companies was often raised, as well as not requesting
information that is in possession of another public auibho Secure systems for data storage that
should protect business secrets from leakage or data hacking were prominent as well as calls to
clarify how long the data would be kept, who would have access and who would own it. Firms were
also concerned abowgmall concentrated markets where the identification of respondent could be
possible even despite anonymizing the replies. Several companies were advocating only voluntary
participation in data requests. It was suggested that companies would be more wdlipgvide
information if reassured that it would not be used against them by national authorities; otherwise
legal assistance would be necessary to prepare their answers, increasing the cost of replying. An
association of small crafts asked for a simplear and targeted questionnaire that would be easy to
answer to small firms. Another answer said that the cost might rise also when information is
available to the respondent, but in different format than requested. Use of local organisations who
could aather information and send aggregated responses was suggested. It was also stressed that
business would be more willing to participate if the Commission could demonstrate that
participation speeds up the resolution of market problems.

Were the above contlbns secured, firms would be willing to provide all kinds of information to
authorities, with most positive answers concerning information on: turnover, volumes, profits,
geographical distribution, ownership, employment and crbesder business.

Table £.3. Types of sensitive information firms would provide upon satisfying certain conditions

Turnover, volumes or profit 39% (17, 240k*)
Geographic location of headquarters, warehouses and distributors 37% (16, 690k*)
Ownership structure 32% (14, 700k*)
Employment contracts and/or number of employees 30% (13, 240k*)

Information on crossorder business (e.g. foreign branches or subsidiaries, costs ofluosr

0, *
operations, direct crosborder provision of services) 27% (12, 230k")

Business strategfe.g. pricing policy) 18% (8, 2.4k)
Contract details and relations with suppliers or other business partners 16% (7, 10k)
Product characteristics and production process 14% (6, 8.4k)
Information on cost not included in financial reports 11% (5, 220k*)
None 18% (8, 180K)
Other 30% (13, 650k)

Legend: % of all firm answers (number of answers, number of firms represented by respondents), numbers r
* includes answer of a tax advisors association (around 220k firms)

In the 'other' category respondents suggestédt information must be readily available in company
records. It should not be requested several times by different governmental bodies. One association
noted that the older information gets the less sensitivdoecomes thus easier to provide. Others
stressed that the type of information they could submit depend on the company type and case at
hand and cannot be determined in advance. There was also opposition to requesting sensitive
information from companieand support for a voluntary approach.

What powers Member States currently have

Only three out of ten replying Member States reported having powers that allow them to ask market
participants for information on amad hocbasis: a United Kingdom authoritgported being able to
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ask for information for the purpose of law enforcement (e.g. information on staff salaries); a regional
authority in Spain reported having powers that allow it to collect information for the purpose of
policy development; an authoritin France reported having powers to ask for information for both

the enforcement of existing rules and preparation of policy, but exclusively in the fields of
competition and product safety, which are endowed by Union rules, and in taxation. Three Member
States (the Czech Republic, the Netherlands and Sweden) and one local government in Germany
indicated having no such powel3.

France reported having in certain cases powers to sanction firms for noncompliance with
information requests and noted that in aas where sanctions are not possible firm participation is
negatively impacted. The Spanish regional authority state that despite voluntary nature of its
information requests the quality of data was not affected. Both Spanish and French authorities
stated that they would be able to share information with the Commission; conversely the United
Kingdom authority could not share such data.

Three authorities encountered a situation when lack of firm data limited their enforcement or
legislative activity, while ¢ter three did not. One authority reported problems with obtaining data
from companies located in another Member State, as either firms or foreign authorities did not
cooperate. Another explained that lack of resources or time pressure could also exphaifirneh
level information is not gathered.

When a single market information tool should be used

In all three questionnaires the Commission asked when it should be possible to query companies for
information. Most support in all categories of respondents @emmed (1) solving breaches of EU
rights of firms and citizens, followed by (2) prevention of future breaches.

As for the answers from authorities, three of those having national powers and one with no national
power supported the first case (1), and twdthvnational powers supported the second case (2).
Two national authorities expressed their preference for the Commission to coordinate information
requests; two opted for direct power to ask firms in any Member State without involvement of the
CommissionTwo authorities with no national powers said that public authorities should never ask
firms for sensitive information.

All four responding consumer organisations supported the first case (1) and two supported as well
the second (2).

Table A2.4. In whichases public authorities could ask firms for sensitive information

Firms Authorities Citizens
(1) When the information is crucial for resolving a breach of consumers' d 41% 40% 69%
firms' EU rights (such as equal treatment, freedom of movement, provisio (18, 250k) (4) (12)
services, establishment, and other situations with a strong ebasder
context)
(2) When the information is crucial for preventing future breaches of 18% 20% 31%
consumers' or firms' EU rights by reviewing existing or preparing new EU| (8, 26k) (2) (5)

128Additionally a Danish business asistion (norgovernmental) in their reply informed that the Danish
government has powers to request sensitive firm data when investigating potential rule breaking
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rules

Never 14% 33% 19%

(6,340k) | (3) ®3)
Other 32% 0 0
(14, 1.2m)

Legend: %f all answers in a given respondent category (number of answers, number of firms represented by respor

¢ in case of Firms), numbers rounded

Note: 'No answer' not shown

In case of firms, the 'other' category included limitation only to cases ofdr@& competition law,

and calls for more cooperation with companies on concrete cases. One association suggested that it
should be used when quick Commission action could prevent damage to consumers and businesses
or prevent persistent breaches of EU ldvears about administrative burden creation or statements

of opposition to granting such powers to authorities were also aired.

Thirteen firms additionally sent position papers. They argued that Member States rather than
companies are creating most of thearriers in the single mark&. Eleven expressed serious
concerns about the introduction of a tool allowing the Commission to request market information
from firms, calling it disproportionate, intrusive and causing administrative burden. Two remained
neutral highlighting conditions necessary to make a possible market information tool as easy for
companies as possible. It was pointed out that firms are already subject to a plethora of different
formal reporting and informal requests which are increasingistly to comply with, thus diverging
resources from the core business. Hence, it was highlighted that any information requested should
be readily available. Requests targeting SMEs should be proportionate to their capabilities.
Commission was asked for new regular reporting obligation and asked to reuse existing tools and
sources of information (including competition tools, improved consultations, etc.) and avoid ‘double
reporting’. There were also calls for more cooperation and data exchange betwea#atioss and
Member states as well as for more cooperation with business organisations. The voluntary nature of
any participation of companies was raised repeatedly, with strong opposition to any sanctions (both
for nonsubmission and errors in submissjorso, the importance of securing legal certainty to
participating firms was highlighted, including possibility for appeals and remedies. In case the tool is
adopted it should be used very infrequently, after exhausting all other information sourcesniynd

for the purpose for which it was collected. The need to protect confidential business information
with state-of-the-art systems was prominent. One respondent suggested outsourcing the collection
of information to an independent and neutral entity s suggested that information could only be
requested in cases of national administrative or criminal proceedings, only when there is suspicious
of law being breached. Many respondents asked for clarification of when a market information tool
would be usd and which its added value would be in comparison to the existing tools. Others asked
for clarification of the consequences of sneplying to requests for market information. One
respondent called for more transparency in firm reporting and electronicesgdo financial
statements.

Position papers were also sent by national authorities. One supporting Member State called to use a
possible market information tool to prioritise infringement cases. It also suggested that

20ne organisation explained that for instance g®#ocking exists because it is often thelypmway to operate
in a fragmented single market.
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proportionate sanctions are necessaxy ensure participatioft’. A few cautioned about excessive
burden that could be minimised by e.g. high threshold for the Commission to launch a request for
market information, such as College of Commissioners decision as well as offering different ways to
reply (faceto-face, phone, esurvey). Calls for clarification when a possible market information tool
could be used were also made. Advantages of collaboration with Member States in the data
collection process were highlighted, including prior checkimgifonal authorities already have the
information to avoid double reporting. However, it was also noted that for the information gathering
to be effective no Member State should be able to veto the request of the Commission. Another
Member State asked tolarify how the information would be used, as well as to demonstrate why
national authorities could not handle such requests themselves. It was also suggested that Member
States are better placed to conduct such inquires and investigative powers in kgigdation could

be extended. Those Member States against a possible market information tool for the Commission
requested a thorough assessment of the actual need for such a tool, suggesting better use of
existing information sources: annual accounts,ioaal statistics, business registers, SOt¥/IThe
Internal Market Information system (IMf, or REFF®. They also found sanctions proportionate
only in the event of potential rukbreaking by a company.

A2.2. Results of the targeted consultations

The Commission discussed a possible market information tool during bilateral meetings with several
pan-European business organisations: BusinessEurope, EuroCommerce, UEAPME and PostEurop
during the course of 2016 (all of these organisations are registered ifirdmesparency Register). All

of them expressed their reservations, mainly due to the increase of administrative burden by yet
another information request. One stressed that existing competition tools are sufficient and should
not be extended. They pointea tthe fact that even readily available information would have to be
reworked before it is sent. Thus, they stressed that, if adopted, a possible market information tool
should only be used on an exceptional basis. There were also fears about safeguattts on
protection of commercialhgensitive data. One association stated based on experience with
competition requests that preparation of additional naonfidential version of reply to Member
States was extremely burdensome. The compulsory nature of theestg and the potential fines

for not-replying or for providing misleading information were not welcome either. A need for appeal
possibility against information request was also raised. One claimed that companies are willing to
provide evidence of singlmarket infringements by Member States to the Commission, but that
companies are frustrated by no or slow reaction from the Commission to resolve breaches of single
market rules.

9 The reply stated'For SMIT to work companies must supply the information requested by the Commission.

OXOLFT GKS /2YYA&daArzy KIF&a 0SSy dzylotS (2 SyadieB 02 VYL
information is important enough then they should have the power to impose fines on companies for non
compliance.

131 http://ec.europa.eu/solvit/index_en.htm

132 http://ec.europa.eulinternal_market/iminet/index_en.htm

133 http://ec.europa.eu/info/law-makingprocess/evaluatingand-improvingexistinglaws/refit-makingeu-law-
simplerand-less en
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A possible market information tool was also discussed in some meetings @ahecil Working

Party on Competitiveness and Growth in 2015 and 2016, as well as at the High Level Working Group
on Competitiveness and Growth and during several bilateral meetings with individual Member
States. National authorities were mainly interestiedvhich conditions would need to be satisfied by

the Commission to be able to launch requests for information to firms, who would collect the
information, what the role of the Member States would be and whether data collected by the
Commission would be sihed with Member States, the administrative burden that such a tool would
cause and the proportionality of any sanctions.

A2.3. How the results of consultations were used

The suggestions by stakeholders were taken on board in the preparation of thévritim a market
information tool. Notably the calls for sparse application of the tool and clarification when it would
be used were translated into demanding-amte requirements; the market information tool would

only be used for cases of high single rket significance, the Commission would need to
demonstrate that all sources of information available cannot provide the information at stake and
approval by the College of Commissionaires would be needed before launching requests for
information. It has B0 been explained in the impact assessment why the existing tools, including
the ones in the competition area, cannot deliver the kind of information at stake in the single market
setting: EU law restricts the use of information collected under the coitipetrules to use by the
Commission for competition purposes only; while other tools such as SOLVIT, IMI and REFIT do not
collect the kind of firrdevel information considered in this initiative. The aspect of protecting
confidential information was stragthened by, among others, following staté-the-art tools and
procedure used in the competition enquires. On the controversial issue of sanctions for not replying,
the proposal was made clearer showing that they act as an incentive to reply (not punisfonen
wrong behaviour), in practice are hardly ever used (based on experience of the competition cases)
and will always be considered on a cdmecase basis. As from every Commission decision the
appeal possibility to the Court of Justice of the Européhamon was explicitly highlighted. On
administrative burden reduction, the proposal stressed that information should be easily available to
firms, questionnaires should be clear and simple allowing for alternative ways to reply.

Feedback and concermaised by the Member States have been taken into account in the design of
the options, particularly with regard to the proportionality of an information tool, subsidiarity (most
notably in terms of an appropriate role for the Member States), and measwasinimise the
administrative burden for the replying firms.
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ANNEX3: WHO IS AFFECTED BE THTIATIVE AND HOW

The tables below present summaries of impacts of the preferred package on the key stakeholder
groups.
Table A3.1. Impacts of the preferredption on key stakholders
Firms EU institutions Member States Citizens
Option 4 (++)faster detection and (++)better enforcement of  (+/++)possibility to ask for (++)much faster

Introducing an EU
level Single Market
Information Tool

Costs|
Benefits

prevention of discriminating Union law by MS should leainformation not collected  detection and
activities by firms and MS; moreto fewer infringement cases now and facility to exchangeprevention of
cases solved at MS level; cost (against MS; all relevant dat:information between MS  potentially all kinds g

complying with information could be collected should help in eforcement discriminating
request and eventual sanctions of national and crosbkorder activities by firms an
possible to send only nen cases; risk that Commissior MS; more cases
confidential version to MS; will not agree to conduct  solved at MS leve
exemption of micro firms SMIT data collection

EUR 0.37R0.61m EUR 0.12r0.43m EUR @.002m EUR O

Very high likelihoodSmalscale requestsEUR 50n6bn; Larger requestsEUR Bn and more

Note: Assumption of 4 smadkale requests (up to 5 firms) and 1 larger request (up to 50 firms) a year Aseex §.

Legend=++significant

positive impact; positive impact0 neutral, - negative impact;- significant negative impact

Table A3.2Total EU28 annual costs and benefits of the preferred option per stakeholder typ

Costs Benefits
Option|Stakeholder  [Min. (EUR) [Max. (EUR)|Value (EUR) Likelihood
4 . - Smaliscale requestEEUR50rEURGbN .
Firms 0.37m 0.61m - Larger requests: EUR9bn and more Very High
Commission |0.12m 0.43m - savings on external studie€URO0.7ng EUR1.6m
Total 0.49m 1.04m From 50m to 9bn of euro and mo

Note: Based on 4 smadicale requests (up to 5 firms) and 1 larger reqyaptto 50 firms) a yeafseeAnnex §.
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ANNEX4: ANALYTICAL MODELS D$E PREPARING TNEPACT ASSESSMENT

No econometric modelling was used to support this impact assessment.
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ANNEXS: EXAMPLES AND CASE B/EH$ SUPPORTING PREBLEM DEFINITION

Figure A5.1. illustrates the role of access to flavel information in evidencbased enforcement of

single market rules. In the great majority of cases, the Commission is able to acquire necessary
information either from the Member States (which are wnda duty to cooperate with the
Commission as per Article 4(3) TEU) or via currently available tools to prove (or disprove) a single
market malfunctioning. Note, however, that although measurements may not be extremely precise,
it is in most cases suffigily clear how the Commission should act. This particular situation is
illustrated in Fig. A5.1.A. It demonstrates a hypothetstatus quathat is clearly negative in regards

to, for example, fundamental freedoms and equal treatment. In such cases,dhmn@sion will
assess different ways to improve the single market (e.g. assisting Member State authorities, or by
opening an infringement procedure, or proposing regulatory improvements) and choose the option
producing the best results (shown as Alternatiivin Fig. A5.1.A).

Sometimes, however, the information at hand (or otherwise easily available) does not allow to: (1)
confirm whether the situation constitutes a breach of Union rules and, consequently, whether there
should be an enforcement action, arid) whether such action would improve the situation or not

(as illustrated in Fig. A5.1. B1). In such circumstances, more precise information would allow
determining whether a problem exists and if an intervention is justified (Fig. A5.1. B2).

A- No needfor precise measurement B - Potential benefits from more precision

B1¢ Low precision measurement B2¢High precision measurement
(obvious choice of the best alternative) (unclear choice of the best alternative) (obvious choice dhe bestalternative)
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negative positive " negative positive " negative positive

Impact on fundamental freedoms Impact on fundamental freedoms Impact on fundamental freedoms
Legend Size of a bubble represents the degree of Red outline represents the alternative
uncertainty of a given alternative's impact with the best overall impact

Fig. A5.1When does a data shortage constitute a problem?

In the remainder of this annex, we analyse several examples and case studies related to information
and data gaps in the Commission's claims in the taseof the CJEU concerning infringement
proceedings oder Article 258 TFEThese examples, which span across several policy domains, are
not meant to be exhaustive, but rather a small, yet representative, subset to show that reliable,
detailed and timely market information would have allowed for more effectand efficient
enforcement. In remainder of the annex we alanalyse the objectives and the impact of the
existing Market Investigation Tool available in State aid in order to anticipate a possible impact of a
single market information tool.
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A5.1. Exanples of incomplete information in infringement proceedings before the CJEU

Infringement proceedings under Article 258 TFEU: burden of proof, collection of information and
information gaps

The allocation of the burden of proof: the onus is on the Conamissi

Infringements proceedings under Article 258 TEfare an important tool for the enforcement of

EU law®>. The Commission can bring a Member State (or several Member States) before the CJEU if
it believes that the Member State had failed to fulfil an ghtion under the Treaties. If the CJEU
indeed finds that the Member State had failed to fulfil an obligation under the Treaties, then the
CJEU can require the Member State to take the necessary measures to comply with its judgfement

It is important to higlight that the parties to the infringement proceedings are the Commission, on
the one hand, and the Member State(s) on the other hand. Complainants and generally individuals
(including companies) are, strictly speaking, not parties to those proceedings.

An important issue in infringement proceedings is the question ofdhecation of the burden of

proof upon the parties (Commission and Member State(s)). It is settled-lamsehat the

Commission bears the burden of proving that a certain national measiag be in breach of EU

law: e.g.'it is incumbent upon the Commission to prove the allegation that an obligation has not
0SSy TFdZ FAfEtSRd LG A& GKS /2YYA&aairzyQa NBalLRya
information needed to enable the Cotit establish that the obligation has not been fulfilled and, in

so doing, the Commission may not rely on any presumfiibn

The Commission is not allowed to rely on presumptions, but must subnfficient evidenceto
support its claims.

Over time, theCJEU has progressively been stricter with the Commission in relation to the sufficient
factual evidence that it must submit in order to provte the requisite legal standardhe elements
of the allegations madé®,

134 Article 258 TFEUIf the Commission considers that a Member State has failed to fulfil an obligation under

the Treaties, it shalfeliver a reasoned opinion on the matter after giving the State concerned the opportunity
to submit its observations.

If the State concerned does not comply with the opinion within the period laid down by the Commission, the
latter may bring the matter biere the Court of Justice of the European Union

%70 be sure, there are other tools as well: e.g. individuals can defend their rights arising from EU law before
national courts thanks to the principle of the primacy of EU law and, where applicabletitiogofe of direct

effect of EU law; in addition, there is the possibility of indirect control exercised by the CJEU via preliminary
rules (cf. Article 267 TFEU).

136 Cf. Article 260(1) TFEU.

137Cf. judgment of the CJEU in casé0D/08, Commission vs. Spaparagraph 58. See also judgments of the
CJEU in several other cases, e-24008, Commission vs. France, paragraph 220%08 Commission vs.
Portugal, paragraph 26;-84/05, Commission vs. Italy, paragraph 10%416/01 Commission vs. Spain,
paragragh 26; G290/87 Commission vs Netherlands, paragraphs 11 and 12; etc.

¥ see Luca PETRE and Ben SMULDERS, 'The Coming of Age of Infringement Proceedings', Common Market
Law Review 47, 2010, po. 9. These authors (p. 38) refer to several judgments of ttseGulittihg this trend.

Cf. cases 632/03, Commission vs. Ireland, paragraphs336 G507/03, Commission vs Ireland, paragraphs
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This standard of proof is higher whenettCommission complains about the implementation of a
national provision:

'In addition, with regard, in particular, to a complaint concerning the implementation of a
Y6EGA2YyEFE LINP@GAAAZ2YZI LINRP2F 2F | aSYOSNI {dGF (¢
production of evidence different from that usually taken into account in an action for failure

to fulfil obligations concerning solely the terms of a national provision and, in those
circumstances, failure to fulfil obligations can be established only byhsnefsufficiently

documented and detailed proof of the alleged practice of the national administration for

which the Member State concerned is answerable (see judgments in Commission v Belgium,
CA287/03, EU:C:2005:282, paragraph 28 and Commission v Gernta#d41/02,
EU:C:2006:253, paragraph 49).'

How does the Commission obtain information? The specific obligation of Member States to
cooperate and other sources of information

The Commission relies primarily on information submitted by the concerned Memtage. S
Pursuant to Article 4(3) of the Treaty on European Union (PEW)ember States are under the
duty, as recalled several times by the C¥EUo facilitate the Commission's tasksincluding in
particular its role as guardian of the Treaty (cf. Articlé1l) TEU)It follows that Member States are
required to cooperate in good faith with the inquiries of the Commission pursuant to Article [258
TFEU], and to provide the Commission with all the information requested for that puifidse
practice, this mans that Member States must provide the Commission, upon its request, with
information and documents when the Commission is investigating possible infringements of Union
law.

In addition, the Commission also usaher sources of information voluntarilysubmitted by third
parties: for instance complainant, interested parties, other Member States etc. These other sources
may help in filling information gaps, at least partially.

Information/data gaps: Member States do not always cooperate with the Conomissi
investigations and the Commission does not have investigative powers

A practical problem is thavlember States do not always fully cooperatsith the Commission by
submitting all necessary information and documents, which results in an informaticn{gkt. Such
failure to achieve fultooperation during the investigation phase under Article 258 TFEU, in
particular by failing to provide information requested, could amount to an infringement of Article
4(3) TEU and the CJEU has stated so severaf'fimes

32-35; G293/07 Commission vs. Greece, paragraph882C156/04 Commission vs. Greece, paragraphs 35
and 51; €37/05 Commidgsn vs. Greece, paragraph 39.

139 previously, Article 10 EC; and Article 5 of the original Treaty of Rome.

19see, for instance, judgment of the CJEU in ca4@4001, Commission vs. Ireland, paragraph 197.

! Judgment of the CJEU in casd49@/01, Commissiows. Ireland, paragraph 198.

“2gee, for instance, judgments of the CJEU -82/03, Commission vs. ltaly, paragraph 1849@/01,
Commission vs. Ireland, paragraphs 195 and sefj3791, Commission vs. Greece, paragrapiés See also
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Any information/data gap may have important consequences for certain types of infringement
procedures, due to the Commission's lack of investigative powers, as the CJEU has rec¢ghised: '
account should be taken of the fact that, where it is a qoesf checking that the national
provisions intended to ensure effective implementation of the directiveapgdied correctly in
practice the Commission whialfioes not have investigative powers of its own in this are#argely

reliant on the informatin provided by complainants and by the Member State conc&fiied
[emphasis added]. To be noted that in a few cases the CJEU referred to the need to rely not only on
information provided by complainants and by the Member State concerned, but also information
provided by 'public or private bodies' and 'by the pré&$s'

Indeed, the negative effects of tteommission's lack of investigative powevdll be felt with more
intensity when examining cases of misapplication of the rules. A Member State's infringent&dt of
law does not necessarily result from its legislative acts (or the lack of adoption of those acts), but can
also originate from its administrative practice provided that such practic isdme degree, of a
consistent and general natuf&’.

Consequences of information/data gaps in infringement proceedings

There are two types of consequences:

9 First, in the past 20 years, the Commission has lost, either partially or completely, at least 49
infringement cases under Article 258 TFEU because thieUCconsidered that the
Commission had not submitted sufficient evidence in support of its claims. This is further
explained in point 2 of this annex.

1 Second, the Commission has allegedly refrained from taking Member States to the CJEU
under Article 258 TEU for possible infringements of EU law where, despite the information
provided by the concerned Member State or by interested parties (complainants etc.), the
Commission lacked of sufficient relevant informatipwhich could have been provided by a
private party had the Commission obtained specific investigative powers to that end.
However, there is no public data on this issue.

(G-390/07, Commissio vs. United Kingdom, paragraphs 44 and 355 (the Commission claimed that the UK had
not cooperated, but lost on this point); or caset@0/09, Commission vs. Luxembourg, paragraphS5b@he
Commission claimed that Luxembourg had not cooperated, bubloshis point).

143 Judgment of the CJEU in cas892/14, Commission vs Portugal, paragraph 47; see also judgments in cases
G301/10, Commission vs. United Kingdom, paragraph 7#B9GZ07, Commission vs. United Kingdom,
paragraphs 44 and 45; 0r424/01, Conmission vs. Ireland, paragraph 43.

1“See e.g. judgments of the CIJEU in cas€§7C13, Commission vs. Greece, paragraph 629108
Commission vs. Italy, paragraph 101; et35/05, Commission vs. ltaly, paragraph 28 (only referring to public
and privae bodies, not to the press).

*>See, for instance, judgments of the CJEU in cas@42/05, Commission vs. Finland, paragraph 33; C
287/03, Commission vs. Belgium, paragraph 299401, Commission vs. Ireland, paragraph 28.
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Analysis of CJEU cakmwv: cases lost by the commission in which the question of insufficient
evidence was raised

The survey

In the past 20 years, the Commission has lost, either partially or totally, at least 49 infringement
cases under Article 258 TFEU in which the CJEU considered that the Commission had not submitted
sufficient factual evidence in support of all or parttsfalaims.

Methodology A research was carried out by Commission staff into the CURIA database of
the CJEU for the period 01.01.1997 to 25.11.28f16The CURIA database contains 1654
judgments of the Court of Justice aarctions for a declaration of failarto fulfil obligations

during that period (784 cases in the period between 01.01.2007 and 25.11.2016). Of those,
the Commission lost, either partially or completely, on substantive grounds in 309 cases (177
cases in the last 10 years). This sample wathdu reduced by using certain search
expression¥”: ‘charge de la preuve('burden of proof) and éléments nécessaires a la
verificatiod 0 UAYF2N¥IF GA2y ySOSaalNEB F2NJAG G2 RSGS
these cases was removed since @sva false positive (the reference to 'burden of proof'
concerned an issue of national 1d#?) Therefore, the final examination concerned 101
judgments. The CJEU considered in 52 of those cases that the Commission had not provided
sufficient arguments in qaport of its claims: the issue was less a question of absence of
supporting factual evidence, but rather a lack of sufficient explanation on why an
infringement of EU law had been committéd However, in 49 cases, the CJEU considered
that the Commission tdanot provided sufficient factual evidence in support of its claims (36

of these cases in the past 10 yea?)

Forty-nine is an important number considering the Commission only lost 309 cases (of the 1654
cases decided by the CJEU in that period) on smlise grounds during that period. That is, in 16%

of those (partially or totally) lost cases, the Commission lacked enough supporting evidefhis
percentage is higher (20%) if only the last ten years are considered.

148 The database was accessed2®November 2016 for the last time.

N.B. this search was carried out in French, since there is a French version of all judgments, but not an
English one.

1“8 Case @37/14.

“Cases $89/14, G678/13, G433/13, G361/13, G525/12, G237/12, G152/12, G127/12, G369/11, G
562/10, G539/09, G490/09, G376/09, C512/08, G306/08, G246/08, G241/08, CG10/08, G427/07, G397/07,
G293/07, G250/07, G227/07, G401/06, G387/06, G304/05, G127/05, G110/05, G32/05, G490/04, C
428/04, C334/04, C59/04, G06/04, G456/03, C419/03, C377/03, G441/02, G431/02, C341/02, G288/02,
G185/02, G419/01, G194/01, G233/00, G150/00, G139/00, G68/99, G347/98, G96/98, G408/97, C
300/95.

0 Cases 38/15, G504/14, G180/14, G87/14, G677/13, G356/13, G10911, G600/10, G556/10, G555/10,
Gb545/10, G251/09, G79/09, G37/09, G400/08, G308/08, G160/08, C105/08, G530/07, G438/07, G
416/07, G390/07, G335/07, G331/07, G150/07, G518/06, G305/06, G179/06, G342/05, G248/05, G
167/05, G507/04, G418/04, G156/04, G532/03, G508/03, G507/03, G410/03, G287/03, G135/03, G
117/02, G434/01, G229/00, G10/00, G55/99, G166/97, C159/94, G158/94, C157/94.

11t must be noted that there may be issues of missing evidence also in cases that thesSiom won. Take
for instance the judgment of the CJEU in casd49001, Commission vs. Ireland (Irish Waste case /

147
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The next question is whether the @mission could have obtained the missing information/data by
requesting private parties to provideit. From the examination of those 49 cases, it appears that in
17 of those cases, the Commission could have usefully tried to obtain the missing factieaicevi
from market participantg; it is noted that 17 cases correspond to 5,5% of the total 309 cases lost in
that period. It should also be noted that 13 of those 17 cases were in the last ten years and
corresponded to 7,3% of the total 177 cases loshat period.

In the remaining 32 cases, the missing evidence at stake could not really have been provided
through a market information tool. 19 of those cases concerned the application of environmental
protection legislation where the missing evidence wasa@entific nature: i.e. the missing evidence
could have been obtained from the Member State concerned, through specific studies or inspections
etc.; but such information would not be readily available to companies in the market. In the 13 other
cases, tk missing evidence could possibly have been provided by the Member State concerned or
perhaps through other means, but it appears unclear that companies could have been in a position
to provide such missing evidence.

Summaries of the 17 cases where the @@sion could have usefully tried to obtain missing factual
evidence from market participants

These cases are presented in 5 different groups.

First, a group of cases relate to the Commission's attempts to enforce EU Treaty rules on free
movement of goodsigainst commercial monopolies in cases concerning network industries and also
to enforce secondary EU rules also regulating network industries. Three cases were in the energy
sector, the other three in the transport sector.

1 C159/94, Commission vs. France:168/94, Commission vs. ltaly and-157/94, Commission
vs. Netherlands (free movement of goods / monopolies / energffhe Commission brought
actions against Netherlands, Italy and France with regard to domestic monopoties energy
field claiming they were not compatible with the Treaty rules on free movement of goods. The
actions concerned: the exclusive import rights for electricity intended for public distribution
(Netherlands); import and expert rights in the elecity industry as part of a national monopoly
of a commercial character (ltaly) and exclusive import and export rights for gas and electricity
(France). The Court eventually dismissed the three actions, using similar arguments and
language. In the threeases, the Court reproached to the Commission thatdnfined itself
essentially to purely legal argumehtboth in the reasoned opinion and in the application, not

environment), paragraphs 16, 18 and 66 to 68. Ireland did not reply to a Commission's request for information
regarding a complaint relatetb the operation, without a permit, of a private waste storage and treatment
facility at Cullinagh, Fermoy, County Cork. In this case (which concerned several other situations of possible
infringement), the absence of reply from the Irish authorities mid result in considering that the Commission

was unable to supply sufficient evidencgealthough it is apparent that the Commission could have filled
certain information gaps if it had enjoined the operator of the private facility to provide informafibe.
absence of this information was however not decisive, since the Commission eventually won this case.
However, this type of case has not been included in the examination.

279 be sure, in some of these cases, the Member State concerned could perhapseleavin a position to

also provide the information at stake or part of it.
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providing enough factual particuldré The Court further stated that '[..the Court carjudge

only the merits of the pleas in law which the Commission has put forward. It is certainly not for
the Court, on the basis of observations of a general nature made in the reply, to undertake an
assessment, necessarily extending to economic, finaamibsocial matterg[...]*>*

The Commission would have needed additional factual evidence and detailed economic analysis
for which firmlevel data would have been necessary. It is unclear that the Member States
concerned could have been in a position toyide such data. It should be noted that in parallel,

the Commission had undertaken the liberalization of the Union energy markets by proposing the
enactment of legislation. That second avenue proved successful. In other terms, while
enforcement of the Teaty rules proved not possible due to lack of sufficient evidence, policy
design through secondary legislation was necessary to achieve the dismantling of import and
export rights in the energy sector.

1 G556/10, Commission vs. Germany and565/10 Commis&in vs. Austria (rail transport /
independence of the infrastructure managerh these two cases, the Commission claimed that
the entities managing the rail infrastructure in Germany (Deutsche Bahn NetZDBINetz) and
Austria (OBBInfrastruktur) werenot independent enough from their parent companies which,
in both cases, were also providing or supervising other entities that were providing rail transport
services (Deutsche Bahn A®B AG, in Germany; and GBBIding in Austria). In both cases,
the Caurt, however, said that the Commission had failed to provide any concrete evidence to
show that DB Netz or OBBifrastruktur were not independent of DB AG or GiB&ding,
respectively, as regards their decisfomaking arrangements. The Court stressed thidt was
GKSNBEF2NBE FT2N 0KS /2YYA&aaArzys Ay GKS fmRBKG y2i
the factors pertaining to the relationship between DB Netz and DB AG, including factors of a
private naturé® to prove that, in practice, DB Né&znot independent of DB AG in its decision
making'(emphasis addedy?®

It appears that the missing evidence that the Commission could have submitted in support of its
claim was essentially related to firms' behaviour within, respectively, the DB and OBfs g
including contractual arrangements between the holding companies and the entities managing
the infrastructure but also other type information concerning the relationship between such
firms. Such information could have been directly provided by theaganies concerned. It is

%3 Judgments of the CJEU in case$5@94, Commission vs. Netherlands, paragraphs5%1G158/94,
Commission vs. Italy, paragraphs® and €159/94, Commission vs. France, agraphs 104105.

% Judgments of the CJEU in cased5@94, Commission vs. Netherlands, paragraph 635894,
Commission vs. Italy, paragraph 59 antis®/94, Commission vs. France, paragraph 106.

5For instance, DG Netz and DG AG had entered into ezemegnt that included provisions specifically
directed at guaranteeing that, in practice, DB Netz enjoyed independent decis&img powers via-vis DB
AG. Cf. Judgment of the CJEU in caSBBZ10, Commission vs. Germany, paragraphs 68.

%8 Judgment of tke CJEU in case556/10, Commission vs. Germany, paragraphs 66 to 69, in particular 69.
Please note that the Commission made additional claims that were rejected on other grounds.

Similar wording was in the judgement of the CJEU in c&f&5a0, Commissin vs. Austria, paragraphs 62 to
66, in particular 66.
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unclear whether the Member State in question could have provided such information had the
Commission asked for it compared to a direct request to the firms in question.

1 G545/10, Commission vs. Czech Republic (rail transport /tgpsThe applicable directive on
the development of EU railways at the time stated that the charges for the minimum access
package and track access to service facilities must be set at 'the cost that is directly incurred as a
result of operating the trainservice’. The Commission claimed that the Czech Republic's
approach to calculate that costs was not in conformity with the Directive. The Court however
considered that the Czech legislation included the necessary elements for the infrastructure
manager todetermine, and for the regulatory authority to verify, the amount of the charges in
accordance with Article 7(3) of Directive 2001/14. The Court furthermore stated[H]atfar as
the practical application of those elements is concerned, it is cleattieaCommission has not
provided any specific examplsisowing that access charges have been set in the Czech Republic
in disregard of that requiremehtemphasis addedy’.

It appears that the missing evidence that the Commission could have submittedporswof its
claim was essentially related to firm's (rail infrastructure manager) behaviour. This information
could have been directly obtained from that firm. It is unclear whether the Member State in
question could have provided such information had @@mmission asked for it compared to a
direct request to the firm in question.

Second, two cases concern the free movement of capital domain in relation to tax issues.

1 C600/10, Commission vs. Germany (free movement of capital / different treatment of
resident and nonresident pension funds as regards deductibility of operating costEhe
Commission claimed that German legislation was discriminatingresident pension funds,
compared to resident ones, since they could not deduct from dividends and sttpegceived
the operating costs incurred and which are directly linked to that income. This would be contrary
to Article 63 TFEU on free movement of capital. The Commission raised that the following
operating costs could be directly linked to the perceptiof dividends and interest by nen
resident pension funds: banking expenses and analogous transaction costs; costs linked to
disputes on dividends paid by a resident company to amsident pension fund; and expenses
linked to human resources specifigaltasked with the acquisition of shares from which
dividends may be obtained. The CJEU considered that for all three types of costs, the evidence
submitted by the Commission was insufficient and theoretical, amounting to mere
presumptions. The Commissitost the case.

It appears that the type of evidence that the Commission could have submitted in support of its
allegations (detailed and representative examples of operational costs) could have only
originated from private parties (pension funds in tharcular casey®.

1 (G105/08, Commission vs. Portugal (free movement of capital / freedom to provide services/
taxation of interest paid to nonresidents financial institutions).The Commission claimed that
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Judgment of the CJEU in casB45/10, Commission vs. Czech Republic, paragrapfi®,7id particular 72.
Judgment of the CJEU in caséd0/10, Commission vs. Germany, paragraphs 19 to 26.
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Portugal infringed EU law by taxing the interestdo nonresident financial institutions more
heavily than the interest paid to financial institutions resident in Portuguese territory (restriction

of the freedom of norresident financial institutions to provide mortgage and other loan services
within the single market). The CJEU dismissed the Commission's application which, in order to
prove that the Portuguese legislation resulted in higher taxation of-resdent legal entities,

relied on an arithmetical example based on the assumption that the tpmudirgin achieved by

the entity in question in that example is 10%. The CJEU stated that profit margin played a
decisive role in the examination of whether legislation such as that at issue led to higher taxation
of nonresident legal entities, as the ratf taxation was not the only component to be taken

into consideration in that regard. The CJEU explained that in so far as the calculation in question,
GKAOK (GKS /2YYA&aaAirzy AGasStFT RSAONROSR la Wik
Government on tk ground that the premises underlying it beard no relation to the true
position, and since that government put forward a calculation based on a different profit margin
which produced a solution in which resident legal entities are taxed more heavilyntisewas

on the Commission to establish that the figures on which its calculation was based reflected the
economic reality. The CJEU concluded ttteg Commission failed to produce, either during the
written procedure or the hearing, and not even after express request by the Court, any
conclusive evidence whatever which would have been capable of establishing that the figures
which it puts forward in support of its argument are in fact borne out by the actual facts and that
the arithmetical example on vith it relies is not purely hypothetic'>®The CJEU further
explained that,the Commission could have furnishéater alia, statistical data oinformation
concerning the level of interest paid on bank loans and relating to the refinancing conditions in
order to support the plausibility of its calculatiofsmphasis added{’. The Commission lost the
case.

It is unclear how the Commission could have obtained the information referred to by the CJEU
from the Portuguese authorities. It clearly appears thatrect, representative and detailed
information could have only come from (resident and wresident) financial institutions.

Third, other cases relate to freedom of establishment and free provision of services (including in the
transport sector).

1 G400/08, Commission vs. Spain (freedom of establishmenit). this case the Commission
claimed that the Spanish restrictions on the establishment of large shopping centres in the
region of Catalonia were contrary to the EU Treaty rules on freedom of establishmethat
regard, the Commission argued that the contested legislation had indirectly discriminatory
effects as regards operators from Member States other than Spain. The Commission was
expected to show that (1) large retail establishments were treateckfitly from other retalil
establishments and that that difference constituted a disadvantage for large retail
establishments; and (2) that difference in treatment worked to the advantage of Spanish
operators (because Spanish operators favour small and umedized establishments while
operators from other Member States prefer large retail establishments). In order to do so, the

%9 Judgment of the CJEU in cas&05/08, Commission vs. Portugal, paragraph 30.
%9 pid., paragraph 29.
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Commission had submitted a series of figures showing that Spanish operators preferred
mediumsized retail establishments and opeoas from other Member States preferred large

retail establishments. However the Court stated thatX 8 ¢ KS AYF2NX I GA 2y LINR ¢
does not enable it to determine with certainty eitlibe number of establishments concernad

the breakdown betwen Spanish and neBpanish control of a significant part of the
establishments falling within the catego®& ¥ € I NAS Sadl ot AaKYSyidasx wXe8
provided with abreakdown showing the respective shareholdings of the economic operators
concernd in the various categories of establishme@mphasis added). The Court eventually
concluded on this point thathe Commission has not adduced conclusive evidence capable of
establishing that the figures which it has provided in support of its argumetially confirm

that its argument is sound. Nor has the Commission put forward other factors to show that the
contested legislation indirectly discriminates against operators from other Member States as
compared with Spanish operatdr§

It appears thathe missing evidence that the Commission could have submitted in support of its
claim was essentially firdevel information. This information could have been directly obtained
from market participants. It is unclear whether the Member State concerneddduaNe been in
position to provide such detailed firtevel information had the Commission asked for it
compared to a direct request to the firms in question.

1 C518/06, Commission vs. Italy (freedom of establishment and freedom to provide services /
insurance). The lItalian legislation imposed an obligation on all insurance undertakings to accept
applications for motor insurance contracts and the legislation included criteria for the
calculation of insurance premiums aimed at ensuring compliance witlolligation to contract.

The Commission claimed that those rules were an infringement to the freedom to set premium
rates stemming from EU rules. Italy argued that the principles in the law corresponded to the
ordinary technical rules for determining premiurates, and to the actuarial principles followed

by insurance undertakings. The Court rejected the Commission's claim essentially for insufficient
argumentation. However, the Court added thiifHe Commission has not, moreover, proved or
even alleged, tht the rule for calculation imposed by the Italian legislature is incompatible with
the technical rules for determination of premium rates, or the actuarial principles which are
followed in the insurance sectoHad the Commission used that argument, bulM it would

have needed to rely on detailed market information originating from insurance companies. This
information could have been directly obtained from market participants. It is possible as well
that the Commission could have obtained the informatireferred to by the CJEU from the
national authorities, had those authorities access to that information.

1 G305/06, Commission vs. Greece (free provision of services / transpo@yeece had
sanctioned an Austrian road transport service provider for galty providingcabotage
transport services in Greece. The Commission claimed that the company in question was
providing part of a combined (rail and road) crémsder transport service, as per Directive
92/106, from Austria to Greece (and vigersa), tle road transport being the last (or first) part

181 Judgment of the CJEU in cas40D/08, Commission vs. Spain, paragraphs 59 to 62, in particular paragraphs

60 and 62. It must be noted that the Courtemtually concluded at the existence of a restricting to the
freedom of establishment on the basis of a different test: see paragraphs 63 to 72.
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of the transport service. However, the Court considered that the Commission had failed to
produce the documents proving the combined transport in one of the two examples
presented®and sufficient evidence oa second examplélhe Court strongly stated that y a

lieu de relevelle caractére particulierement sommaire des éléments de daitle droit sur
lesquels se fonde le présent grief de la Commis&ioh is obvious that the missing evidence
could have aly come from the transport service provider.

1 G287/03, Commission vs. Belgium (loyalty programmes / freedom of establishment, free
provision of services).The Commission claimed that certain articles of the Belgian law on
commercial practices and consumeanformation and protection on customer loyalty
programmes was misapplied with the result of a discriminatory treatment towards foreign
undertakings wishing to enter the Belgian market. The CJEU said that 'sufficiently document and
detailed proof of the déged practice of the national administration and/or courts' was
necessary to show the Member State's failure to fulfil the obligations of EU law. In that case, the
CJEU considered that the Commission had not shown the existence in Belgium of an
administraive practice (or of national cadaw) with the characteristics required by the Court's
caselaw. Commission's reference to a single complaint was not enough to sow evidence of a
'discriminatory and disproportionate' application of the law provisionstasgion®*

It may be argued that the Commission could have obtained from the Member State evidence of
administrative practice or national cat&w; however, such information could have also been
obtained from private partieg, in particular those foreign ndertakings entering the Belgian
market. The latter would have also allowed for faster processing of information since
presumably only the relevant administrative practice/cdae to show discriminatory treatment
would have been made available by privagaties.

Fourth, a few cases relate to public procurement procedures.

1 (G160/08, Commission vs. Germany (free provision of services, freedom of establishment /
public procurement). The Commission claimed that in some areas of Germany, public
authorities hadfailed to respect EU law on freedom of establishment and free provision of
services as well as on public procurement by failing to make a public call for tenders or to award
contracts in the field of emergency ambulance and qualified patient transpokticess. The
Court explained that it was not in a position to find that there had been a failure to comply with
the Treaty rules on freedom of establishment and free provision of services in the absence of
sufficient specific information regarding the predorance of the value of health services over
transport services in the contracts at stake The Court was not in a position to find that there
had been a failure to comply with Article 10 of Directive 92/50 in conjunction with Titles Il or VI
thereof (or $nce 1 February 2006, of Article 22 of Directive 2004/18 in conjunction with Articles
23 to 55 thereof)®®.

182 3udgement of the CJEU, in casg05/06, paragraphs 39, 40 and 42.

%% |bid., paragraph 48.

1% Judgment of theCJEU in case287/03, Commission vs. Belgium, paragraphs 28 to 31.
185 Judgment of the CJEU in cas&8D/08, Commission vs. Germany, paragraph 123.

1% pid., paragraph 122.
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It appears that the Commission could have obtained additional data from the firms providing the
emergency ambulance and qualified patient transportrvemes, possibly in addition to
information provided by the Member State concerned.

G532/03, Commission vs. Ireland (free provision of services, freedom of establishment /
public procurement / Dublin City Councill.he Commission claimed that the Dublity@ouncil

was providing emergency ambulance services without a prior advertising by the relevant
authority, in violation of the EU rules on public procurement. The Court said that neither the
I 2YYA&aA2yQa theNdHcdnyeSty praduce@izribhstiae that there has been an
award of a public contract. The missing evidence could have perhaps been obtained from the
service operator and not only from the Member State or the awarding authority.

G507/03, Commission vs. Ireland (free provision of servicéeedom of establishment /
public procurement / An Post)ireland had entrusted the provision of services relating to the
payment of social welfare benefits to An Post (Irish postal service) without undertaking any prior
advertising. Such prior advertigj was not mandatory by Directive 92/50 (applicable at the time)

to such type of service. The CJEU considered, nevertheless, that the award, in the absence of any
transparency, of that contract to an undertaking located in the same Member State as the
contracting authority amounts to a different in treatment to the detriment of undertakings
which might be interested in that contract but which are located in other Member States (which
would amount to indirect discrimination on the basis of nationality, pbited by the Treaty
articles on freedom to provide services). Yet, the CJEU took the view that it was for the
Commission to establish (and to provide sufficient evidence) that such contract was of certain
interest to an undertaking located in a differentehber State and that that undertaking was
unable to express its interest in that contract because it did not have access to adequate
information before the contract was awarded. The CJEU decided that the Commission had not
provided the necessary evidenaeference to a complaint made in relation to the contract was
considered not sufficient to establish that the contract was of certain ebasder interest
(which was a preondition to show that Ireland failed to fulfil its obligation¥) The
Commissiondst the case.

It is clear that the Commission could only have obtained the required information (that the
contract was of certain interest to an undertaking located in a different Member State and that
that undertaking was unable to express its interastthat contract because it did not have
access to adequate information before the contract was awarded) from a private party: whether
provided voluntarily (by a complainant) or upon request.

Finally, two cases relate to tax issues.

1

G79/09, Commission vs. Netherlands (Tax / VAThe Commission brought an action against
the Netherlands for having excluded certain activities from the VAT. Concerning the second part
of the action (on the exclusion of the making staff available by pulaliv bodies to the
‘euroregions’ and in the context of the promotion of professional mobility), the Commission
claimed that such exclusion would lead to distortions of competition within the meaning of
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Article 13(1), second subparagraph, of Directive 2008. However, the Court replied that the
Commission had not submitted any information backing its clain: force est de constater a

cet égard que, dans son recours, la Commission se borne a indiquer qu'elle n'est 'absolument pas
convaincue' que les cditions dont la réglementation néerlandaise assortit le hon
assujettissement a la TVA permettent d'éviter une distorsion de concurrence. Elle n'apporte
cependant aucun élément a I'appui de cette affirmation, en particulier en vue de démontrer que
la possiliité de distorsion de concurrence alléguée avec les activités exercées par des opérateurs
privés, tels les bureaux de placement, n'est pas uniquement théorique mais bien réelle (voir, par
analogie, arrét du 8 mars 2001, Commission/ Portug@i7&98, Recp. 1699, point 28)*%®

It appears that the Commission could have tried to rely on information provided by private
parties (i.e. placement agencies) in order to show the alleged distortions of competition in that
field. At the same time, it is unclearahsuch information could have been provided by the
Member State concerned given that its interest was totally opposeatcording to the Court,

the Member State had provided detailed explanations on why competition was not distorted,
which the Commissiowas not in a position to refuté’.

G156/04, Commission vs. Greece (taxation of motor vehicles / determination of residence /

tax provisions).The Commission claimed, inter alia, that Greece was breaching Article 110 TFEU
because the system of penalties foffences relating to the declaration of motor vehicles
temporarily imported into its territory, in conjunction with the administrative authorities'

practice of systematically deciding that the individual importing the vehicle (whether for private

or busiress use) has his normal residence in Greece, was disproportionate. The CJEU explained

that the Commission was seeking to prove, 'on the basis of certain individual cases', that there

was a consistent administrative practice on the part of the Greek adratiise authorities

which was incorrect and unlawful, and thereby to obtain a finding that the defendant Member

State had generally failed to fulfil its obligations. As a matter of fact, the Commission only
submitted 8 individual cases. The CJEU decidadtkie evidence submitted by the Commission

was insufficient X8 3IABSYy GKS @OSNE I NBS ydzYoSNI 2F /2Y
established in other Member States who go to Greece by car each year, the eight individual cases

to which the Commisiy NBFSNE wX8 O2yaidAddziS | adomadlydaal
of the requirements set by the cakav of the Court, for the purposes of proving the existence of

a consistent administrative practice amounting to a failure to fulfil obligatioff The

Commission lost the case on this point.

It is unclear how the Commission could have obtained information on a substantial number of
additional cases (necessary to prove the administrative practice) unless such information
originated from privateparties (notably individuals temporarily importing motor vehicles for
business use).
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Judgment of the CJEU,76/09, Commission vs. Netherlands, paragraph 92.
Ibid., paragraph 93.
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A market information tool such as SMIT could be particularly useful to better address ‘general and
persisting infringements' resulting from administrative practice

A marke information tool such as SMIT would allow the Commission to more easily obtain certain
information of relevance for certain types of infringement proceedings, such as those concerning the
practical application of national law transposing EU law (as agapos cases looking at the mere
transposition of EU law into national law): e.g. when there are administrative decisions, granting of
permits or licences, supervisory activity etc.

In this context, SMIT would be a particular useful tool for those infrimgyg proceedings addressing
infringements arising from administrative practice that constitutgeneral and persisting
infringements'of EU laW’. In those cases, the Commission needs to document and prove that the
Member State's practice amounts to a cengattern: e.g. by providing several situations illustrating
the problem etc. It is unlikely that in those circumstances complainants could be in a situation to fill
in all information gaps resulting from lack of cooperation from Member States or frombdem
States' inability to provide relevant information.

Furthermore, a market information tool such as SMIT could usefully allow the Commission to
document additional situations to illustrate the problem which could be produced at later (judicial)
stages ofthe procedure. The CJEU has already accepted that the Commission could adduce in front
of the CJEU new examples (not included in the reasoned opinion) of infringements of a given
obligation under EU law to the extent that providing the new examples woatdconstitute new

" The CJEU has accepted that the Commission can bring infringement proceedings under Article 256 TFEU

against a Member State when, beyond a specific violation of Union law, there is a general and to some extent
structural/continuous infringement by such Mdrer State of its duties under Union law: elyw XsBiouldl e

stated, first, in relation to the subjeahatter of the present proceedings, that, without prejudice to the
Commission's obligation to satisfy in each and every case the burden of proofiwbesrs, in principle
nothing prevents the Commission from seeking in parallel a finding that provisions of a directive have not been
complied with by reason of the conduct of a Member State's authorities with regard to particular specifically
identified situations and a finding that thosgrovisions have not been complied with because its authorities
have adopted a general practice contrary theretdich the particular situations illustrat®here appropriatée
[emphasis added] Cf. Judgment of the CJEtAde ©194/01, Commission vs. Ireland, paragraph 27. (see also

the Opinion of Advocate General Geelhoed on the same case, paragraphs 43 and seq.)

Inthe sameveinl' i &K2dzZ R Ffaz2 o6S y20SR (GKIFGZ ¢AlK2dzie LINS 2 dzR.
the burden of proof upon it in proceedings under Ar288 TFEU, there is nothing precluding the Commission
from acting on such a difference of interpretation and bringing proceedings before the Court, alleging a failure
by the Member State concernéd fulfil its obligations, putting forward the numerous sets of circumstances
which, in its view, are contrary to EU law, even though it does not identify each and every one of them (see, by
analogy, inter alia judgment i@ommissiow Italy, G135/05, EUC:2007:250, paragrapt0 to 22).

In the present case, the interpretation given by the Member State concerned to a provision of EU law which
differs from the one endorsed by the Commission gives rise to a situation in the territory of that Member State
where there is an administrative practice whose existence is undisputed even though it is not generalised.
Accordingly, the fact that the Commission has given only a few examples of that practice in support of its
argument does not mean its action lacks thecessary detail to enable an assessment to be made of the
subjectmatter of the action' Cf. Judgment of the CJEU in cagel @12, Commission vs. Germany, paragraphs
25-26.

See as well Pal WENNERAS, 'A New Dawn for Commission Enforcement under 26tanels228 EC: General

and Persistent (GAP) Infringements, Lump Sums and Penalty Payments', Common Market Law Review 43, p.
31, 2006.
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pleas (this would not be admissible at this stage of the procedure) but rather mere additional
evidence in support of a claim of general and persistent infringement:

UoX8 Ay a2 FENI L& GKS | OGA2Y re#oS8rph with the NI A & S

Directive's provisions, concerning in particular the Irish authorities' systemic and consistent
tolerance of situations not in accordance with the Directive, the production of additional
evidence intended, at the stage of proceedibg$ore the Court, to support the proposition
that the failure thus alleged is general and consistent cannot be ruled out in principle.

It should be noted that in its application the Commission may clarify its initial grounds of
complaint provided, howevethat it does not alter the subjeehatter of the dispute. In
producing fresh evidence intended to illustrate the grounds of complaint set out in its
reasoned opinion, which allege a failure of a general nature to comply with the provisions of
a directive the Commission does not alter the subjewtter of the dispute (see, by analogy,

the judgment of 12 October 2004 in Cas828/02 Commission v Greece, not published in
the ECR, paragraphs 32 and 36).'

A5.2. Examples from the State aid domain

Although adiressing issues in a different domain, a single market information tool would in many
dimensions be closely analogue to the MIT available to the Commission in the State aid area.
Namely, the objectives of the tools are similar, they involve same stakefso(ttee Commission,
Member States, and private firms), and would be used for collecting similar type of information
under similar conditions. Therefore, in the remainder of the annex we analyse the objectives and the
impact of the existing MIT tool in ordeto anticipate a possible impact of a single market
information tool. The frequency of use, as well as regulatory cost and benefit of MIT is possibly the
best available real life proxy for the impact assessment of SMIT.

Since the introduction of MIT iR013, information requests have been issued only in two cases for
largeimpact cases of selective tax advantages provided to firms through tax rulings oigliatna
transfers. In these cases, information requested was very specific, readily availahke relevant
market participants, and the information was not voluntarily provided by firms nor could be
obtained otherwise. In both cases, information was acquired through simple procedures and the
requested information was collected fully and timely (itleere was no need for fining the replying
firms).

Selective tax advantages to companies through tax rulings ongmtrap price transfers

2 3udgment of the CJEU in casd9@/01, Commission vs. Ireland, paragraphs 37 and 38. See also paragraph

20 explaining tht the Commission, in the reasoned opinion, stated that the complaints referred to did not
constitute the only cases of nesompliance with the Directive and that it reserved its right to cite other
examples in order to illustrate the breaches of a geneedlire in implementing the provisions of the Directive
of which it accused the Irish authorities.
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Since June 2013, the Commission has been investigating public allegations of favourable tax
treatment of certaincompanies (in particular in the form of tax rulings by several Member States
voiced in the media and in national Parliaments. The Commission extended this information inquiry
to all Member States in December 2014. Overall, the Commission (DG Compdiitoigoked at

more than 1000 tax rulings.

The issue at stake was whether those Member States practices resulted in granting selective tax
advantages to certain companies that could constitute illegal State aid, incompatible with the
internal market underArticle 107(1) TFEU!While the Member States enjoy fiscal autonomy, a
measure by which the public authorities grant certain undertakings a favourable tax treatment
which places them in a more favourable financial position than other taxpayers amouBtataid

within the meaning of Article 107(1) TFED.

The inquiry focused on tax rulings which endorse transfer pricing arrangetigmisposed by the
taxpayer for determining the taxable basis of an integrated group company. A particular problem
arising isthe existence of national schemes or individual aid measures allowing multinational
companies to price their intrgroup transactions in a manner that does not reflect the conditions
that apply between independent companies at arm's length. The arm'sHerinciplerequires that
intra-group transactions are remunerateas if they were agreed to by independent companies
negotiating under comparable circumstances.

The Commission opened several formal investigations. Some of them have been completed and the
Commission has already adopted final decisions in the following four cases:

1. SA.38373 (Ireland Apple)’’, decision of 30 August 2016;

2. SA.38374 (The Netherland$Starbucks)®, decision of 21 October 2015;
3. SA.38375 (LuxemboucgFiat)’®, decision of 21 Oober 2015; and
4

SA.37667 (Belgiumg Art. 18582b 'excess profit scheme’) CIRY2Yecision of 11 January
2016.

Three formal investigations (against Luxembourg) remain 8fen

13 Tax rulings are comfort letters issue by tax authorities to give company clarity on how its corporate tax will

be calculated or on the use of special fawvision. They are a tool that provides legal certainty to tax payers.
At such, tax rulings are not illegal.

" Article 107 TFEUL. Save as otherwise provided in the Treaties, any aid granted by a Member State or
through State resources in any form whagser which distorts or threatens to distort competition by favouring
certain undertakings or the production of certain goods shall, in so far as it affects trade between Member
{drdSazx 0SS AyO2YLI GAOGES GgAGK GKS AYGSNYyFf YIN]LSGD wX¢
" See generally EuropeaCommission (DG Competition) working paper on State aid and tax rulings of June
2016:http://ec.europa.eu/competition/state aid/legislation/working paperax_rulings.pdf

" Transfer prices refer to the prices charged for irgraup transactions concerning the sale of goods or
services between associated group companies.

Y7 http://ec.europa.eu/competition/elojade/isef/case _details.cfm?proc_code=3 SA 38373

178 http://ec.europa.eu/competition/elojade/isef/case _detailsim?proc_code=3 SA 38374

79 http://ec.europa.eu/competition/elojade/isef/case _details.cfm?proc_code=3 SA 38375

180 http://ec.europa.eu/competition/elojade/isef/case _details.cfm?proc_code=3 SA 37667

181 hitp://ec.europa.eu/competition/state_aid/tax_rulings/index_en.html
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Requests for information made by the Commission to private parties

The Commissionsed the possibility to request information directly from companies in two of the

tax ruling cases referred to above: in the FIAT case (SA.38375) and the Starbucks case (SA.38734). In
both cases, the Commission had requested the Member States subjdut ®tate aid investigations
(Luxembourg and the Netherlands, respectively), both during the preliminary examination phases
and after opening the two formal investigations procedures on 11 June'#)1d submit certain
information, but this proved to be irfective ¢ essentially because the information in question was

not available to the Member States in questih Therefore, the Commission adopted a decision

that entitled it to use, in accordance with Article 7 of Council Regulation (EU) 2015/1589 [Aft. 6a
Council Regulation (EC) No 659/1999 at the time], the new market investigation tool.

1 The Fiat caseThe Commission sent a simple request for information to FIAT on 20 February
2015, which was replied by FIAT on 31 March 2615he information requestedand
submitted) concernetf®

o financial information on FIAT group treasury companies (incl. annual reports, description of
the functions of the group treasury companies, participations by the Fiat group treasury
companies in affiliated companies);

o information on the asset and liabilities of the FIAT treasury company established in
Luxembourg (incl. data on deals with counterparties within the group, average outstanding
positions, issuance of debt);

0 individual intragroup transactions and a document on thiAT group liquidity policy (incl.
single rules for investment of cash by the group); and

o information on FIAT group's single transfer pricing policy (incl. a document titled "Transfer
Pricing Policy' explaining the pricing of ingeoup loans and deposits)

FIAT also submitted information to the Commission voluntarily, as interested party, following

the publication of the decision on the opening of the formal investigation procétfure

9 The Starbucks cas@he Commission also sent a simple request for in&tiom to Starbucks on
16 March 2015, 6 May 2015 and 5 August 2015, which was replied by Starbucks on 13 April

¥2For a summary of the information requests, see Commission Decision C(2015)7152 of 21.10.2015, in

particular 881119 (FIAT case); and Commission Decision C(2015)7143 of 21.10.2015, in particdlar 8§81
(Starbucks cay.

1 EIAT case: §20 of Decision C(2015)7152 (it is noted that the Commission had already anticipated in its
Decision C(2014)3627, of 11 June 2014, opening the formal investigation procedure in this case that requesting
information from FIAT could eventilpbe necessary: see 893 of that decision). Starbucks case: 8§16 of Decision
C(2015)7143.

1% Decision C(2015)7152, §§21 and 27. It is noted that the Commission granted an extension of the deadline to
respond, following a request by the company.

% |bid. §§116126.

"% bid. §17 and §§158183.
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2015, 29 May 2015, 29 June 2015, 24 July 2015 and 10, 11 and 23 September 2015
respectively'®” The information requested (and submitted) concerned:

o information on the activities and risks of certain Starbucks subsidiaries (incl. structure of the
subsidiary's costs, breakdown of sales by products, data on pricing of products, data on
expenses including salary expenses);

0 data on royalty payments paibly a subsidiary in the Netherlands to another subsidiary in
the UK and on the calculation of the tax base;

o information on the subsidiary in the UK (incl. data on employees performing certain
operations, data on the functioning of the company within theugpl

0 data on intragroup payments (incl. data on payments to parent company in the US, on
royalty payments and group organisation);

o information on the operations of a subsidiary in Switzerland (incl. financial information,
prices of products (green cofiebeans) used by Starbucks, transfer pricing policy, transfer
pricing reports (covering the pricing of green coffee beans, prices actually paid by the
subsidiary in the Netherlands to that in Switzerland);

o information and figures on Starbucks shops (imflormation on licensee programmes and
eligibility criteria to develop shops, license fees percentage over turnover paid by the
licensees);

o information on the profitability of other roasting facilities operated by Starbucks (incl.
accounts);

0 contracts béween Starbucks and third parties relating to the manufacturing and the sale of
coffee, including contracts on the licencing of intellectual prop&fty

Starbucks had also submitted information to the Commission voluntarily, as interested party,
following the publication of the decision on the opening of the formal investigation
proceduré®,

In addition to this, the Commission also addressed simple requests for information to 4
competitors of Starbucks on 7 April 2015 who replied in 27 April, 20 May anag62013%.
Other interested parties voluntarily submitted comments in that ¢&se

In the other two tax ruling cases where the Commission has taken a final decision, recourse to the
new investigations tool was not needed to the extent that the Member Statexerned (and/or

State aid beneficiaries voluntarily) provided sufficient information that allowed the Commission to
complete its investigation.

'8 Decision C(2015)7143, §§18 and 21. The Commission eventually sent additional requests of information to

Starbucksibid., §§24, 28, 31 to 35.

‘%8 pid. §891 to 154.

%9 |bid. §14 and §§187195. Note that in certain case Starbucks was not in a position to provide the
requested information, as not available to it.

190 |hid. §§20, 22 and 26. See also §§202 for the description of the information supplied.

' Ibid. §§196201.
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Benefits of the use of the market information tool in the State aid context

Direct benefits: possibility t@assfactorily conclude two State aid investigations

In both the FIAT and Starbucks cases, the use of the Market Investigation Tool under the State aid
Procedural Regulation allowed the Commission to obtain relevant information that it would have not
obtained otherwise. Indeed, the Commission was not in a position to obtain the relevant
information from other sources (the Member States in question did not have the requested
information).

The information submitted by FIAT, Starbucks and the latter'spetitors proved to be of crucial
importance for allowing the Commission to finalise the investigation and to prove the existence of
State aid incompatible with the single market. The Commission eventually contitited the two

tax rulings under investigmn endorsed artificial and complex methods, not reflecting economic
reality, to establish taxable profits for the companies. This was done, in particular, by setting prices
for goods and services sold between companies of the FIAT and Starbucks graupiéd tinot
correspond to market conditions. As a result, most of the profits of Starbucks' coffee roasting
company were shifted abroad, where they were also not taxed, and FIAT's financing company only
paid taxes on underestimated profits.

Direct benefitsrecovery of unpaid tax and stop to unfair advantages

The conclusion of the investigation allowed the Commission to order Luxembourg and the
Netherlands to recover the unpaid tax from FIAT and Starbucks, respectively, in order to remove the
unfair competitve advantage they have enjoyed and to restore equal treatment with other
companies in similar situations. The amounts recovered amounted to EUR23 million (FFT) and
EUR25.7 million (Starbucks).

In addition, the companies in question no longer benefit frime advantageous tax treatment
granted by these tax rulings.

Indirect benefits: increased voluntary cooperation by State aid beneficiaries in the future?

The Commission used the market investigation tool in the State aid area for the first time in these
two cases. These first uses could have an exemplary value for the future. The fact that the
Commission can and is prepared to use MIT may lead to an increase of voluntary cooperation by
State aid beneficiaries with the Commission during the investigatimas@g thus alleviating the

need for the Commission to have recourse to what remains an exceptional information tool in the
State aid area.

1925ee, IP/15/5580 of 21 October 20tp://europa.eu/rapid/pressrelease 1PL5-5880 en.htm
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ANNEX6: OVERVIEW OF EXISTIROLICY FRAMEWORKS

This Annex gives an overview of different policy areas whereetirepean Commission (section 1),

EU bodies and agencies (section Il), national authorities in Member States (section Ill) are
empowered to gather information directly from market playénsthe exercise of the full range of

their responsibilities under th&U regulatory framework. Section IV presents a specific example of
UK Competition and Market Authority which under national law has horizontal (generic) tools for
requesting information from firms. Section V presents examples of different tools for exehafn
information between national authorities among themselves and between these authorities and the
Commission.

A6.1. Investigative powers of the European Commission
1. Competition law
Enforcement of Articles 101 and 102 TFEU

In the field of antitrust (pplication of Articles 101 and 102 TFEU), the Commission has powers since
1962 to request information from undertakinga These powers are regularly used when the
investigations are directed at possible infringements of EU law by undertakings.

Requests foinformation can be addressed to undertakings either in the context efadled case
specific investigations or "sector inquire¥"

Table. A6.1. Competition "sector inquires" in the antitrust and state aid aredgquency and firm
coverage

Year| No.of firms covered
E-commerce 2015 1800
Electric supplies (State aid) 2015 124°
Pharmaceutical 2008 70"’
Retail Banking 2005 250'°
Insurance 2005 425
Telecommunication (3G) 2004 227%°
Telecommunication (local loop) | 2001 150"
Telecommunicatiorfroaming) | 2000 2007

19 5ee Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on

competition laid down in Articles 81 ar@2 of the Treaty. This Regulation repealed Council Regulation No 17
of 1962 (First Regulation implementing Articles 85 and 86 of the Treaty).

%t would be more appropriate to refer to those as "investigations into sectors of the economy and into types
of Agreements", as in the title of Article 1 of Council Regulation (EC) No 1/2003.

1% hitp://europa.eu/rapid/pressrelease IPL6-3017 en.htm
http://ec.europa.eu/competition/sectors/energy/capacity mechanism_report_en.pdfe 5

97 hitp://ec.europa.eu/competition/sectors/pharmaceuticals/inquiry/staff_working_paper_partl.pdfe 13

198 http://ec.europa.eu/competition/sectors/financial_sem@s/inquiries/sec_2007 _106.pghage 8

199 hitp://ec.europa.eu/competition/sectors/financial_services/inquiries/final_report_annex.pdfe 3

20 http://ec.europa.eu/competition/sectors/media/inquiries/final_report.pdfage 1
*Ohttp://ec.europa.eu/competition/sectors/telecommunications/archive/inquiries/local _loop/

local loop unbundling _inquiry.pgfage 8

202 http://ec.europa.eu/competition/sectors/telecommunications/archive/inquiries/roaming/
working_document_on_initial_results.pgige 1

196
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| Telecommunication (leased line] 1999 | 92 |
Sourcehttp://ec.europa.eu/competition/antitrust/sector _inquiries.html

According to Article 17 of Regulation 1/2008;here the trend of trade between Member States, the
rigidity of prices or other circumstances suggest that competition may be restricted or distorted
within the common market, the Commission may conduchigsiiry into a particular sector of the
economy or into a particular type of agreements across various sectors. In the course of that inquiry,
the Commission may request the undertakings or associations of undertakings concerned to supply
the information necessary for giving effect to Artic|#81 and 102 TFEWhd may carry out any
inspections necessary for that purpo3éne Commission may imamicular request the undertakings

or associations of undertakings concerned to communicate to it all agreements, decisions and
concerted practices

Under Article 18(1) of Regulation 1/200® 'order to carry out duties assigned to it by this
Regulation,the _Commission may, by simple request or by decision, require undertakings and
association of undertakings to provide all necessary information

The Court of Justice has confirmed that the Commission benefits from a wide margin of discretion in
decidingwhether particular information is necessary to enable it to bring to light an infringement of
the competition ruled*. The Court has also held that in addressing requests for information to
undertakings the Commission is bound by the principle of propaalioi®. The necessity of the
information sought must be judged in relation to the purpose stated in the request for information,
that purpose must be indicated with sufficient precisitn

Under Article 18 of Regulation 1/2003 the Commission can requiertzkings to provide
information either through a simple requéStor through a request by decisiéfi. Where the
Commission requires undertakings to supply information both through a simple request and a
request by decision, it has to state the legal basisl the purpose of the request, specify what
information is required and fix the timkmit within which the information is to be provided. No
sanctions can be imposed if information is not provided in response to simple requests. The answer
to requests bydecision is compelled by fines or periodic penalty payments. Supplying incorrect or
misleading information can be sanctioned both under simple requests and requests by decision.

293 hitp://ec.europa.eu/competition/sectors/telecommunications/archive/inquiries/leased_lines/
working_document_on_initial_results.pghge 5

2% Judgment of the Courhicase 374/87 Orkem v Commission, paragraph 15.

2% Judgment of the Court in-86/92 P SEP.

2% Judgment of the Court in case2@7/14 P HeidelbergCement AG, paragraph 24. That judgment related to
the formal request for information, which included a questiaime of 67 pages, issued in the context of cartel
investigation in the cement industry. In that judgment the Court held that matters covered in the
guestionnaire addressed to HeidelbergCement were extremely numerous and covered very different types of
information. The decision to request information did not disclose, clearly and unequivocally, the suspicion of
infringement which justified the adoption of that decision and did not make it possible to determine whether
the requested information was necessaftyr the purpose if the investigation. The Court found that the
statement of reasons in the Commission's decision to request information was excessively brief, vague, generic
and in some respect, ambiguous.

27 Article 18(2) of Regulation 1/2003.

28 Article 18(3) of Regulation 1/2003.
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According to Article 18(5) of Regulation 1/200Be' Commission shall withib delay forward a copy

of the simple request or of the decision to the competition authority of the Member State in whose
territory the seat of the undertaking or association of undertakings is situated and the competition
authority of the Member State vdse territory is affected

Recital 37 of Regulation 1/2003 also clarifies that the Regulation respects the fundamental rights and
observes the principles recognised in particular by the Charter of Fundamental Rights of the
European Union. Accordingly, tiRegulation is interpreted and applied with respect to those rights
and principles.

Confidential information is protected under Article 27 of Regulation 1/2003 which stipulates that the
right of access to the file of the parties concerned shall not extencbnfidential information and
under Article 28 of Regulation which contains rules on professional secrecy.

Under Article 12(1) of Regulation 1/2008r'the purpose of applying Articles [101 and 102 TFEU] the
Commission and the competition authoritiestbe Member States shall have the power to provide

one another with and use in evidence any matter of fact or of law, including confidential
information. Paragraphs 2 and 3 of Article 12 further circumscribe the exchange of information
between the Commion and the national competition authorities (e.g. information exchanged shall
only be used in evidence for the purpose of applying Articles 101 and 102 TFEU and in respect of the
subjectmatter for which it was collected by the transmitting authority).

For the purpose of enforcing Article 101 and 102 TFEU the Commission has also the power to: (i)
interview any natural or legal person who contents to be interviewed for the purpose of collecting
information relating to the subject matter of an investigatf®’, (ii) inspect business premises of
undertaking and associations of undertakifids (iii) inspect other premises, including private
homes™.

Control of concentrations

In the field of control of concentrations, the Commission is entitled to request infiomadrom
undertakings. The legal basis for such requests is provided in Article 11 of Regulation No 139/2004 of
20 January 2004 on the control of concentrations between undertakings (‘the EC Merger
Regulation’). Article 11 of Regulation 139/2004 mirrorsicke 18 of Regulation 1/2003 and also
distinguishes between simple requests for information and requests by decision.

State aid

Similarly to the infringement procedures under Article 258 TFEU, State aid procedures under Article
108 TFEU are addressadainst Member States. In that context, the Commission traditionally relied
on information provided by complainants and by the concerned Member State. Member States have

299 Article 19 of Regulation 1/2003.
219 Article 20 of Regulation 1/2003.
ZL Article 21 of Regulation 1/2003.
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a duty to cooperate with the Commission under Article 4(3) TEU and procedural rulswie aid
allow the Commission to request Member States to provide informétfon

Nevertheless, in July 2013, the European Commission was entrusted with the possibility, in the
context of formal investigation procedures in the area of State aid, to djreegjuire undertakings
and associations of undertakings to provide information to the CommiSSiore. MIT.

The Commission now can, if the information provided by the Member State subject to the State aid
investigation is not sufficient, ask that compes (whether a company benefitting from the
contested aid measure or third parties) to provide directly to the Commission market information
necessary to enable it to complete its State aid assessment. The Commission may also use these
powers in the contexof wider State aid investigations into sectors of the economy. The Commission
may request such information through a simple request for information or through a formal
Commission decision.

These powers are, however, of last resort: the Commission cén use them within a formal
investigation procedure under Article 108 TFEU if the information provided by the Member State
concerned (whether in the context of the preliminary examination or in the context of the formal
investigation procedure) is not sudfent and if the Commission adopts a formal decision stating that
the formal investigation procedure in question is ineffective. These powers are without prejudice to
the possibility for interested parties to submit observations following the publicatfotecisions to
open formal investigations.

Trade defence policy

The EU uses trade defence instruments teestablish a competitive environment for the EU
industry when harmed by dumped or subsided imports. There are three types of trade defence
instrumentg**

1 anti-dumping measures (a company is dumping if it is exporting a product to the EU at prices
lower than the normal value of the product);

i anti-subsidy measures (a subsidy is a financial contribution from atoudtry government
or publichody which, in the case of trade, affects the pricing of goods imported into the EU);
and

1 safeguards (safeguards are intended for situations in which an EU industry is affected by an
unforeseen, sharp and sudden increase of imports. The objective iweotlge industry a
temporary breathing space to make necessary adjustmerdafeguards always come with
an obligation to restructure).

212

See Council Regulation (EU) No 2015/1589 laying down detailed rules for the application of Article 108 of
the treaty onthe functioning of the European Union (codification).

3 Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the application of
Article 108 of the treaty on the functioning of the European Union, as amended by Council Regulation (EU)
734/2013 of 22 July 2013. Council Regulati®@)(No 659/1999 has in the meantime been repealed by Council
Regulation (EU) No 2015/1589 laying down detailed rules for the application of Article 108 of the treaty on the
functioning of the European Union (codification). See the correlation table inXAhrte Regulation (EU) No
2015/1589.

ZEor a general introduction, sebttp:/trade.ec.europa.eu/doclib/docs/2013/april/tradoc_151014.pdf
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The Commission is empowered to take decisions on these three areas, after consulting the Trade
Defence Committee (whicban block adoption of measures by a qualify majority). The Commission
is also responsible for carrying out investigations, eitepfficioor upon complaints.

Following the initiation of proceedings for arstimping and antsubsidy measures, the Commsiisn
commences an investigation at Union level covering, as appropriate, either both dumping and injury
or subsidisation and injury.

The Commission may send questionnaires to 'parties’', who shall be given at least 30 days to reply.
The Commission may alsequest EU Member States to supply information as well as to carry out
checks and inspectioffS.

There are consequences in case of fwooperation by an interested party (including if an interested
party refuses to supply information). The Regulation fesssthat if an interested party does not
cooperate, or cooperate only partially, so that relevant information is thereby withheld, the result of
the investigation may be less favourable to the party than if it had coopetited

Both in the case of antlumping investigations and anrsiubsidy investigations, there are rules on
the treatment of confidential informatioft’.

The Commission has developed standard questionnaires used to collect information in the context
of antirdumping investigations, although thguestionnaires are systematically adapted on a case by
case basfs®

It must be noted that, contrary to the case of dumping, in the case of subsidies the 'infringer' is a
public authority from a third country. This means that when the Commission direetjyests
information from private parties (e.g. beneficiaries), it is in a position similar to that of State aid
investigations.

The procedure for adopting safeguards is slightly different from that for adoptingdaniping and
anti-subsidy measures. Thisocedure is hardly used.

The Commission may invite interested parties to submit information. Also, the Commission has
some investigative powers, including the possibility s®ek all information it deems to be
necessary'’.

2 see Article 6(2), (3) and)(df Regulation (EU) 2016/1036 of the European Parliament and of the Council of
8 June 2016 on protection against dumped imports from countries not members of the European Union
(codification); or Article 11(2), (3) and (4) of Regulation (EU) 2016/10B& &uropean Parliament and of the
Council of 8 June 2016 on protection against subsidised imports from countries not members of the European
Union (codification).

#1°gee Article 18 of Regulation (EU) 2016/1036; and Article 28 of Regulation (EU) 2016/1037.

" See Article 19 of Regulation (EU) 2016/1036 and Article 29 of Regulation (EU) 2016/1037.

18 http://ec.europa.eu/trade/policy/accessingnarkets/tradedefence/actionsagainstimports-into-the-
eu/anti-dumping/# templates

9 Article 6(2) of Council Regulation (EC) No 260/2009, of 26 February 2009, on the common rules for imports;
and Article 5(2) of Council Regutati (EC) No 625/2009, of 7 July 2009, on common rules for imports from
certain third parties.
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AB6.2. Investigative powers dEU bodies/agencies in the financial services sector

The European Banking Authority (EBA), the European Insurance and Occupational
Pensions Authority (EIOPA), the European Securities and Market Authority (ESMA)

General power to collect information of thEBA, the EIOPA and the ESMA
The general principle

Article 8(2)(h) of the EBA Regulatith Article 8(2)(h) of the EIPOA Regulatfoand Article 8(2)(h)
the ESMA Regulatiéff grant each of these authorities a general power (among other poiii®
‘collect the necessary information concerniri§inancial institutions (EBA, EIOB®) or financial
market participants(ESMA). In the three cases, it is also stated that this should be dsmpedvided
for in Article 35

The Article on 'Collection of Informatio

Article 35 in the three Regulations contains provisions (paragraphs 6 and seq.) on the possibility of
obtaining information directly from financial institutions or financial market participants.

1) Power of last resortlt is a power of last resortwvhen obtaining information from national
authorities has proven unsuccessfil The relevant text (N.B. the EBA Regulation is slightly
different, since it was amended in 2013 on this p&intis as follows:

*0Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Bankitgory), amending Decision No
716/2009/EC and repealing Commission Decision 2009/78/EC.

#1Regulation (EU) No 1094/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Insuranc®eagubational Pensions Authority),
amending Decision No 716/2009/EC and repealing Commission Decision 2009/79/EC.

*2Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory AuthofiBuropean Securities and Markets Authority), amending
Decision No 716/2009/EC and repealing Commission Decision 2009/77/EC.

% prticle 8 in each of the three regulations deals with 'Tasks and Powers of the Authority’.

?4The term 'financial institution’ idefined differently in the EBA and the EIOPA Regulations.

gee also recital 46 of the EBA Regulation or recital 45 of the EIOPA Regulation(recital 46 of the ESMA
Regulation has similar language, slightly adapted to refer to financial market participémes than financial
institutions):

'In order to carry out its duties effectivelthe Authority should have the right to request all necessary
information. To avoid the duplication of reporting obligations for financial institutions, that information should
normally be provided by the national supervisory authorities which are closest to the financial markets and
institutions and should take into accounteddy existing statisticddowever, as a last resort, the Authority
should be able to address a duly justified and reasoned request for information directly to a financial institution
where a national competent authority does not or cannot provide sudrniation in a timely fashion.
aSYOSN) {GFriSa0Q I dzikK2NAGASE &dK2dz R 6S 26t AdEmati2 | aaa
context, the work on common reporting formats is essential. The measures for the collection of information
should be without prejudice to the legal framework of the European Statistical System and the European
System of Central Banks in the field of statistics. This Regulation should therefore be without prejudice both to
Regulation (EC) N223/2009 of the European R@mment and of the Council of March 2009 on European
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EBA Regulation

'6. Where complete or accurate infoation is not available or is not made available in a
timely fashion under paragraph 1 of?§ the Authority®® may request information, by way
of a duly justified and reasoned request, directly from:

(a) relevant financial institutions;
(b) holding companiesr branches of a relevant financial institution;

(c) nonregulated operational entities within a financial group or conglomerate that are
significant to the financial activities of the relevant financial institutions.

The addressees of such a request Ishalvide the Authority promptly and without undue
delay with clear, accurate and complete information.

wX6 Py
EIOPA and ESMA Regulations

'6. Where information is not available or is not made available under paragraph 1 or 5in a
timely fashion, the Authdty may address a duly justified and reasoned request directly to
the relevant financial institution [/financial market participant in the ESMA text]. The
reasoned request shall explain why the information concerning the respective individual
financial maket participants is necessary.

wX6 Y

2) Information of national authoritieslf the EBA, EIOPA or ESMA request financial institutions or
financial markets participants to provide information, they must inform the relevant competent

authorities of such requas (cf. third subparagraph of paragraph 6 in the EBA Regulation; second
subparagraph of paragraph 6 in the EIOPA and ESMA Regulations).

3) Enforcement of the requesiThe EBA, EIOPA or ESMA lack enforcement powers (contrary to the
faculty of the Commissn under State aid rules, they do not have possibility to impose sanctions for
missing or misleading replies). They need to rely on national competent authorities for assistance:

EBA, EIOPA and ESMA Regulations:

U ¢ PAt theXréquest of the Authority, thcompetent authorities shall assist the Authority in
collecting the information

statisticsand to Council Regulation (EC) 2&33/98 of 23November 1998 concerning the collection of
statistical information by the European Central Bank

*°The text of Article 35 of the EBA Regidn was amended in 2013, by Regulation (EU) No 1022/2013 of the
European Parliament and of the Council of 22 October 2013 amending Regulation (EU) No 1093/2010
establishing a European Supervisory Authority (European Banking Authority) as regards #hweatcaif
specific tasks on the European Central Bank pursuant to Council Regulation (EU) No 1024/2013).

2T N.B. on the possibility to request national authorities to provide information.

228j . the European Banking Authority.
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The EBA, EIOPA and ESMA Regulation assume that those national competent authorities do have the
necessary and relevant powers.

The EBA Regulation has additional languagkisregard:

'"7Ta. Where the addressees of a request under paragraph 6 do not provide clear, accurate and
complete information promptly, the Authority shall inform the European Central Bank where
applicable and the relevant authorities in the Member Statescerned which, subject to
national law, shall cooperate with the Authority with a view of ensuring full access to the
information and to any originating documents, books or records to which the addressees
have legal access in order to verify the infotio.'

In addition, a recital provides some clarification on whether the addresses of a request could oppose
to providing information [emphasis added]:

'(9) Requests for information by EBA should be duly justified and reasDbgattions to
specific regasts for information on grounds of n@oempliance with Regulation (EU)
N01093/2010 should be raised in accordance with the relevant procedures. Where an
addressee of a request for information raises such objections, this should not absolve him
from providng the information requested.-he Court of Justice of the European Union should
be competent to decide, in accordance with the procedures set out in the Treaty on the
Functioning of the European Union, whether a specific request for information by EBA
conplies with that Regulatiorf?®

4) Type of information concernedhe three Regulations did not specify the type of information that
could be collectet®. Yet, for the EBA Regulation, amending Regulation (EU) No 1022/2013 provided
some clarification, in itsecitals 8, on the type of information that could be required:

'(8) EBA should be able to request information from financial institutions in accordance with
Regulation (EU) Nb093/2010 in relation to any information to which those financial
institutions have legal access, including information held by persons remunerated by those
financial institutions for carrying out relevant activities, audits provided to those financial
institutions by external auditors and copies of relevant documents, books andsécord

5) Use of the information collectedhe EBA, EIOPA or ESMA may use the confidential information
received by under this provision only for the purpose of carrying out the duties assign to them by the
three Regulations (cf. paragraph 7 of Article 3thmthree Regulations).

Specific additional information collection power for the EBA

2t is recital 9 of amendingBegulation (EU) No 1022/2013.

%% certain cases, there are provisions in other legal instruments in which these authorities may be
specifically empowered to collect certain information. For instance, ESMA is empowereduest from any
person all releant information regarding the size and purpose of a position or exposure entered into via a
derivative (cf. Article 45(1)(a) of Regulation (EU) No 600/2014 of the European Parliament and of the Council
of 15 May 2014 on markets in financial instrumentsl amending Regulation (EU) No 648/2012.
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In addition, there is a specific provision added in 2013 to the EBA Regulation, Article 32(3a), on the
collection of information from financial institutions in connectitm'Unionwide assessments of the
resilience of financial institutions to adverse market developmegee the following text [emphasis
added]:

dwX8

3a. For the purpose of running the Unieide assessments of the resilience of financial
institutionsunder this Articl&”, the Authority may, in accordance with Article 35 and subject
to _the conditions set out therein, request information directly from those financial
institutions It may also require competent authorities to conduct specific reviewsayt
request competent authorities to carry out-site inspections, and may participate in such
on-site inspections in accordance with Article 21 and subject to the conditions set out therein,
in order to ensure comparability and reliability of methodscfices and results.

3b. The Authority may request that the competent authorities require that financial
institutions subject to an independent audit information that they must provide under
paragraph 3a.

wX6 vy
Specific additional information collection peer for the ESMA

According taRegulation N&13/2011 of the European Parliament and of the Council dfiag 2011
amending Regulation (EC) M@60/2009 on credit rating agenciesid Regulation No 648/2012 of

the European Parliament and the Council of 4 2012 on OTC derivatives, central counterparties

and trade repositories, ESMA has direct supervisory powers on registered Credit Rating Agencies and
trade repositories. In the areas where it exercises its direct supervision ESMA can request or require
by decision that directly supervised entities or related third parties provide all information that is
necessary in order to carry out its duties. ESMA can also conduct general investigationssited on
inspections and has extensive dagathering powers ithat context.

Protection of confidential information

31 paragraph 2 of the same Article states the following:

'2. The Authority shall, in cooperation with the ESRB, initiate and coordinate-widirassessments of the
resilience of financial institutions to adversenk&t developments. To that end it shall develop:

(a) common methodologies for assessing the effect of economic scenarios on an institution's financial position;
(b) common approaches to communication on the outcomes of those assessments of the resifieaceial
institutions;

(c) common methodologies for assessing the effect of particular products or distribution processes on an
institution; and

(d) common methodologies for asset evaluation, as necessary, for the purpose of the stress testing.
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Protection of confidential information is addressed in Article 70 of the three Regulations, on
'‘Obligation of professional secrécysee the following text, identical in the three Regulations
[emphasisaddedf®*

1. Members of the Board of Supervisors and the Management Board, the Executive Director,
and members of the staff of the Authority including officials seconded by Member States on a
temporary basis and all other persons carrying out tasks foAllthority on a contractual

basis shall be subject to the requirements of professional secrecy pursuant to Article 339
TFEU and the relevant provisions in Union legislation, even after their duties have ceased.

Article 16 of the Staff Regulations shall bpjo them.

In accordance with the Staff Regulations, the staff shall, after leaving service, continue to be
bound by the duty to behave with integrity and discretion as regards the acceptance of
certain appointments or benefits.

Neither Member States, thgnion institutions or bodies, nor any other public or private body
shall seek to influence staff members of the Authority in the performance of their tasks.

2. Without prejudice to cases covered by criminal law, any confidential information received
by pesons referred to in paragraph 1 whilst performing their duties may not be divulged to
any person or authority whatsoever, except in summary or aggregate form, such that
individual financial institutions cannot be identified

Moreover, the obligation undgparagraph 1 and the first subparagraph of this paragraph
shall not prevent the Authority and the national supervisory authorities from using the
information for the enforcement of the acts referred to in Article 1(2), and in particular for
legal procedurs for the adoption of decisions

3. Paragraphs 1 and 2 shall not prevent the Authority from exchanging information with
national supervisory authorities in accordance with this Regulation and other Union
legislation applicable to financial institutions.

That information shall be subject to the conditions of professional secrecy referred to in
paragraphs 1 and 2. The Authority shall lay down in its internal rules of procedure the
practical arrangements for implementing the confidentiality rules referred fmaragraphs 1

and 2.

wXedu

It must be noted that the EBA, EIOPA and ESMA are subject to Regulation (EC) No 1049/2011 on
access to documents (cf. Article 72 and recital 64 of the three Regulations).

%2 5ee 50 recital 62 of the three Regulations:

‘It is essential that business secrets and other confidential information be protected. The confidentiality of
information made available to the Authority and exchanged in the network should be subject to stendent
effective confidentiality rule's
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Sharing of information with the Commission by the EBA, BEACand ESMA

The EBA, EIOPA and ESMA are not expected to share confidential supervisory information with the
Commission: e.g. no mentioning of the Commission in article 70(3) as regards the exchange of
confidential information with national authorities.

Yd, there is a case when the three authorities should provide data to the Commission, in relation to
breaches of EU law. Article 17 (‘Breach of Union Law') in each of the three Regtiafionsdes

for a 3step graduated response involving the EBA, EIQHESMA and the Commission in case that

a national competent authority does not properly apply EU relevant law (cf. as referred to in Article
1(2) of each of the Regulations, mostly financial services law):

91 First, the EBA (or EIPA or ESMA) may investipatalleged breach or neapplication of

Union law by the national authority and may address a recommendation to the competent
authority concerned setting out the action necessary to comply with Union law (cf. Article
17(2) and (3

Second, if the natiorfaauthority does not follow the recommendation, the Commission may
be involved in the procedure, as stated in paragraph 4 of Article 17 of each Regdftfation
and in particular the Commission shall receive all necessary information:

‘4. Where the competentudhority has not complied with Union law within 1 month from
NBOSALINI 2F GKS | dzitKeCddniis8idhana@id OeRing By iRformiedl 2 v 5
by the Authority, or on its own initiativéssue a formal opinion requiring the competent
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The Commission shall issue such a formal opinion no later than 3 months after the adoption

of the recommendation. THeommission may extend this period by 1 month.

233

27 of the ESMA Regulation):
'(27) Ensuring the correct and full application of Union law is a corequisite for the integrity, transparency,

See recital 27 of the EBA Regulation (identical text is found in recital 26 of the EIOPA Regulation and recital

efficiency and orderly functioning of financial markets, the stability of the financial system, and for neutral

conditions of competition for financial institutions in the Union. A mechanism should therefortabksked

whereby the Authority addresses instances of-application or incorrect application of Union law amounting

to a breach thereof. That mechanism should apply in areas where Union law defines clear and unconditional

obligations.'
234

recital 28 of the ESMA Regulation):

See also recital 28 of the EBA Regulation (identical text is found in recital 27 of the EIOPA Regulation and

'(28) To allow for a proportionate response to instances of incorrect or insufficient application of Unjan law
three-step mechanism should apply. First, the Authority should be empowered to investigate alleged incorrect
or insufficient application of Union law obligations by national authorities in their supervisory practice,
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recital 28 of the ESMA Regulation):

See also recital 28 of the EBA Regulation (identical text is found in recital 27 of the EIOPA Regulation and
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recommendation, requiring the competent authority to take the actions necessary to ensure compliance with

Union law.’
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The Authority and the competent authorities shall provide the Commission with all necessary
information.'

The extent to which this reference to 'all necessary information' includes-l&uel
confidential infamation is unclear. But it appears the only instance in which the EBA, EIOPA
or ESMA would forward supervisioelated information to the Commission.

1 Third, Article 17 of each Regulation further foresees that the EBA, EIOPA or ESMA may,
under certain ciramstances, address an individual decision to a financial institution (EBA,
EIPOA) or to a financial market participant (ESMAithout prejudice to the Commission's
powers pursuant to Article 258 TFEU.

The Single Resolution Board (SRB)

The SRB Regulatdhestablished a Single Resolution Board (SRB), which is a Union agency with legal
personality.

Investigative powers

2% 3ee also recital 29 of the EBA Regulation (identéodlis found in recital 28 of the EIOPA Regulation and

recital 29 of the ESMA Regulation):

'(29) Third, to overcome exceptional situations of persistent inaction by the competent authority concerned, the
Authority should be empowered, as a last resort, aftiopt decisions addressed to individual financial
institutions [N.B. financial market participants in the ESMA Regulation]. That power should be limited to
exceptional circumstances in which a competent authority does not comply with the formal opinfessadd

to it and in which Union law is directly applicable to financial institutions by virtue of existing or future Union
regulations'

See paragraphs 5 to 7 of Article 17 of each of the Regulations, as well:

'5. The competent authority shall, within Morking days of receipt of the formal opinion referred to in
paragraph 4, inform the Commission and the Authority of the steps it has taken or intends to take to comply
with that formal opinion.

6. Without prejudice to the powers of the Commission purst@anirticle 258 TFEWyhere a competent
authority does not comply with the formal opinion referred to in paragraph 4 within the period of time
specified therein, and where it is necessary to remedy in a timely manner sucompliance in order to
maintain or restore neutral conditions of competition in the market or ensure the orderly functioning and
integrity of the financial system, the Authority may, where the relevant requirements of the acts referred to in
Article 1(2) are directly applicable to fimgal institutions, adopt an individual decision addressed to a financial
institution [N.B. 'financial market participant' in the ESMA Regulatieqliring the necessary action to comply

with its obligations under Union law including the cessation ofpeagtice

The decision of the Authority shall be in conformity with the formal opinion issued by the Commission pursuant
to paragraph 4.

7. Decisions adopted under paragraph 6 shall prevail over any previous decision adopted by the competent
authorities onthe same matter.

When taking action in relation to issues which are subject to a formal opinion pursuant to paragraph 4 or a
decision pursuant to paragraph 6, competent authorities shall comply with the formal opinion or the decision,
as the case may be.'

#"Regulation (EU) No 806/2014 of the European Parliament and of the Council of 15 July 2014 establishing
uniform rules and a uniform procedure for the resolution of credit institutions and certain investment firms in
the framework of a Single Resolutiorebhanism and a Single Resolution Fund and amending Regulation (EU)
No 1093/2010.
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The SRB Regulation grants extensive investigative powers to the SRB, for the purpose of performing
its tasks under that Regulati6fi.

Requets for information to natural and legal persons (cf. Article 34)

The SRB may require certain (legal or natural) persons to prallde the information necessary to
perform the tasks conferred on it by [the SRB] Regulation

The addressees of the requssare: certain credit institutions and investment firms (defined in
Article 2 of the SRB Regulation), including other entities within the group; employees of those
institutions and entities; third parties to whom the institutions/entities have outsounaections or
activities.

The SRB does not need to ask permission from national authorities [emphasis addeitie '‘Board
may, through the national resolution authorities directly, after informing them, making full use of
all of the information availble to the ECB or to the national competent authorifiesequire the
F2ff26AYV 3 wX8 LIJMERigRs34(1)2If tha SRBICLERIS the Wférmation directly
from the addressees of the requests, it must make that information available ton#tmnal
resolution authorities concerned (cf. Article 34(3)).

At the same time, national authorities must cooperate with the SRB in finding the information:
'‘National competent authorities, the ECB where relevant, and national resolution authorities sha
cooperate with the Board in order to verify whether some or all of the information requested is
already available. Where such information is available, national competent authorities, the ECB
where relevant, or national resolution authorities shall pdevthat information to the Board (cf.

Article 34(6)).

General investigations (cf. Article 35)

The SRB is empoweredubject to any other conditions laid down in relevant Union,l&svconduct

all necessary investigations of the same legal or napeedon referred to in Article 34(1). It may do

so directly or through the national authorities. A decision of the Board is needed in order to launch
an investigation.

Onsite inspections (cf. Article 36 and 37)

*835ee recital 93:In order to perform its tasks effectively, the Board should have appropriate investigatory

powers. It should be able to require all necessary informatiberethrough the national resolution authorities,

or directly, after informing them, and to conduct investigations anéita inspections, where appropriate in
cooperation with national competent authorities, making full use of all information availableet ECB and

the national competent authorities. In the context of resolutionsite inspections should be available for the
Board to ensure that decisions are taken on the basis of fully accurate information and to monitor
implementation by national ahorities effectively

239 National resolution authorities are under the obligation to submit information to the SRB (cf. Article 8(4)).
Those authorities are empowered by Directive 2014/59/EU to obtain information.
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The SRB is also empowered to conducisite inspections at the business premises of the natural
and legal persons concerned. A decision by the Board is needed (cf. Article 36). An authorisation by a
judicial authority must be sought, where needed (cf. Article 37).

Type of information concerned

Conerning the requests for information (cf. Article 34), the SRB Regulation states that theh@RB '

be able to obtain, including on a continuous basis, any information necessary for the exercise of its
functions under this Regulation, in particular on talpiiquidity, assets and liabilities concerning any
institution subject to its resolution powerécf. Article 34(4)).

Concerning the general investigations (cf. Article 35), the SRB may:

‘(@) require the submission of documents;

(b) examine the boakand records of any legal or natural person referred to in Article 34(1)
and take copies or extracts from such books and records;

(c) obtain written or oral explanations from any legal or natural person referred to in Article
34(1) or their representates or staff;

(d) interview any other natural or legal person who consents to be interviewed for the
purpose of collecting information relating to the subject matter of an investigation.'
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Enforcement

The addresses of the requests for information msigpply the information requested under Article
34(1) and they cannot oppose any duty of professional secrecy (cf. Articlé'34(2)

Concerning the general investigationshere a person obstructs the conduct of the investigation,
the national resolution @athorities of the participating Member State where the relevant premises
are located shall afford, in accordance with national law, the necessary assistance including
facilitating the access by the Board to the business premises of the natural or legmipesferred

to in Article 34(1), so that those rights can be exercigefl Article 32(2) second subparagraph).

In addition, the SRB Regulation foresees the application of fines (cf. Artié{8 88)ere the legal or
natural person concerned does nstipply the information requested under Article 34 or does not
submit to a general investigation (under Article 35) or arsite inspection (under Article 36). Article
38(3) establishes the basic amount of fines, by setting a lower and a higher limie aher
additional detailed rules of the application of the limits, including by applying aggravating factors.

The SRB Regulation also foresees the application of periodic penalty payments in order to compel
the legal or natural person concerned: to complith a decision of the SRB adopted under Article

34; to supply complete information which has been required by a decision pursuant to Article 34; to
submit to an investigation under Article 35 (e.g. by providing complete records, data, procedures or
any oher material required and by completing and correcting other information already provided);

to submit to an orsite inspection under Article 36.

Protection of confidential information

Protection of confidential information is primarily addressed in Artg@8eof the SRB Regulation, on
'Professional secrecy and exchange of informati®ee also recitals 116 and 117.

There are also rules on the protection of business secrets and confidential information in the context
of the hearings of the persons subjeotthe proceedings (cf. Article 40(2)).

The SRB is subject to Regulation (EC) No 1049/2011 on access to documents (cf. Article 90).
Sharing of information with the Commission

Article 34(5) foresees that, for the information collected under Article 8% Board, the ECB, the
national competent authorities and the national resolution authorities may draw up memoranda of

203506 also recital 94tn' order to enste that the Board has access to all relevant information, the relevant

entities and their employees or third parties to whom the entities concerned have outsourced functions or
activities should not be able to invoke the requirements of professional geiorgrevent the disclosure of
information to the Board. At the same time, the disclosure of such information to the Board should not be
deemed to infringe the requirements of professional secrecy

1 see also recital 95n' order to ensure compliance Witlecisions adopted within the framework of the SRM,
proportionate and dissuasive fines should be imposed in the event of an infringement. The Board should be
entitled to impose fines or periodic penalty payments on undertakings for failure to compligswditisions
addressed to therh
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understanding with a procedure concerning the exchange of informafitie Commission does not
participate in that arrangemefts

However,the Commission has some role in the resolution procedure (cf. Article 18). In that context,
the SRB Regulation foresees that the Commission will have access to information (cf. Article
18(10¥7*

'10. Commission shall have the power to obtain from the Baarg information which it
deems to be relevant for performing its tasks under this Regulation. The Board shall have the
power to obtain from any person, in accordance with Chapter 5 of thisNlie Articles 34

to 37], any information necessary for ib tprepare and decide upon a resolution action,
including updates and supplements of information provided in the resolution plans.

In addition, there are some cooperation obligations in Article 30:

'1.The Board shall inform the Commission of any actidakiés in order to prepare for
resolution. With regard to any information received from the Board, the members of the
Council, the Commission as well as the Council and the Commission staff shall be subject to
the requirements of professional secrecy tavn in Article 88.

2.In the exercise of their respective responsibilities under this Regulation, the Board, the
Council, the Commission, the ECB and the national resolution authorities and national
competent authorities shall cooperate closely, in mattr in the resolution planning, early
intervention and resolution phases pursuant to Articles 8 to 29. They shall provide each other
with all information necessary for the performance of their tasks

wXxXe6d

A6.3. Examples of investigative powers of natidreauthorities in Member States

1. Competition law

Regulation 1/2003 empowers national competition authorities to apply the EU competition rules
alongside the Commission. However, it does not regulate how national competition authorities
(NCAs) apply thse rules. The investigative powers and sanctioning mechanisms are not governed by
EU law but are determined by national law.

2|n addition, Article 30(7) foresees that the SRB should conclude, where necessary, a memorandum of

understanding with the ECB and the national resolution authorities and the national competent authorities
describing in gneral terms how they will cooperate under paragraphs 2 and 4 of Article 30 in the performance

of their respective tasks under Union law. See also recital 54 in that regard. Again, the Commission is not part
of that arrangement.

*33ee also recital 56 [empkis added]:lh order to minimise disruption of the financial market and of the
economy, the resolution process should be accomplished in a short time. Depositors should be granted access
at least to the guaranteed deposits as promptly as possible, amahyirevent within the same deadlines as
provided for in Directive 2014/49/EU of the European Parliament and of the Coundihélfommission

should, throughout the resolution procedure, have access to any information which it deems to be necessary to
take an informed decision in the resolution process
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The 2012 Report on investigative powers of NCAs conducted within the European Competition
Network?** demonstrates that competitiorauthorities in all Member States have the power to
request information in the context of investigations of competition law infringements.

According to such report, thestopeof such requests is generally comprehensive @ldkind of
information necessary/relevant for theénvestigatiori, "any question regarding the alleged
infringemen)"?*. The information which can be requested includes documents and data.

The competition authorities usually state the legal basis and thepgse of the request for
information, specify what information is required and within which tiimeit**®. The power of NCAs

to ask for information is limited, for example, by legal professional privilegeigiiege against self
incriminatior?*”. In all juisdictions, fines or penalty payments may be imposed in case of non
compliance or refusal by an undertaking to submit a reply to a request for information. Most
jurisdictions equally provide for periodpenalty payments as a means to enforce requests for
informatior?*®,

In most Member States NCAs can issue requests for information in the context of sector ifjuiries
A large number of such inquiries have been used by NCAs in a broad variety of sectors sifite 2004

Requests for information are subject todjgial control, either directly (an application can be made
against the request) or indirectly (the request can be appealed in the context of an appeal against
the final decision).

Cases dealt with by NCAs often have ctomsler dimension. For this reasoRegulation 1/2003
introduces close cooperation between NCAs in the field offiading and exchange of information,
in particular within the European Competition Network.

In 2013/2014, the Commission conducted the assessment of the functioning ofaRexgui/2003.

Based on the results of this assessment, the Commission identified areas for action to make the
enforcement of competition rules by NCAs more effective, in particular to ensure that NCAs: have a
complete set of effective investigative andaigionmaking powers at their disposal and can impose
effective and proportionate finés".

4 ECN WORKING GROUP COOPERATION ISSUES AND DUE PROCESS, 'Investigative Powers Report’, 31 Octobi
2012, http://ec.europa.eu/competition/ecn/investigative _powers_report_en.pdf

%5 See page 29 of the Report.

24 bid,

247 pccording to the Report@y2 8 G KSNJ f AYAGF GA2ya YlFé Ffaz2 LIXFe. I NRfS
See page 31 of the Report.

48 seepage 33 of the Report.

249 5ee page 37 of the Report.

#YFor details see Commission Staff Working Document, 'Ten Years of Antitrust Enforcement under Regulation
1/2003', SWD(2014) 230/2.

*13ee Communication from the Commission to the European Parliamehttren Council, Ten Years of

Antitrust Enforcement under Regulation 1/2008chievements and Future Perspectives', COM(2014) 453.
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2. Consumer protection

The CPC Regulatitfilays down a framework for cooperation between the competent authorities in
the EU and the Commission in cases of ‘H@mnmunity infringement’ of Union consumer law. In its
annex, the CPC Regulation includes a list of EU legal acts in the field of eopsotaction that are
subject to this enforcement cooperation.

Article 4(6) of the CPC Regulation establishes certain minimum investigative and enforcement
powers of the competent authorities in relation to their obligations under the CPC Regulation, in
particular to address intr®Community infringements:

a) to have access to any relevant document, in any form, related to the-@dm@munity
infringement;

b) to require the supply by any person of relevant information related to the i@tcenmunity
infringement;

C) to carry out necessary esite inspections;

d) to request in writing that the seller or supplier concerned cease the iGmanmunity
infringement;

e) to obtain from the seller or supplier responsible for irC@&mmunity infringements an
undertaking to cease thmtra-Community infringement; and, where appropriate, to publish
the resulting undertaking;

f) to require the cessation or prohibition of any int€ommunity infringement and, where
appropriate, to publish resulting decisions; and

g) to require the losing defattant to make payments into the public purse or to any beneficiary
designated in or under national legislation, in the event of failure to comply with the
decision.

Depending on the enforcement system in place, the CPC competent authorities either exegsise
powers directly (possible subject to judicial supervision) or indirectly by applying to competent
courts to seek the necessary judicial orders.

On 25 May 2016, the Commission presented a legislative prdposateview the existing rules on
consumer protection cooperation between enforcement authorities. The aim is to clarify the rules
and to provide national enforcement authorities with additional powers (e.g. require the supply of
information from any publicauthority or banks, or internet service providers for the purpose of
among others identifying and following financial flows or of ascertaining the identity of persons who
own websites) most importantly to enable them to address unlawful Hutréon onlinepractices

and improve coordination among them. The proposal also foresees a new procedure, which will be
trigged at the Union level by the Commission to permit closer coordination of enforcement actions
when harmful practices concern a large majority ofdpean consumers.

#2Regulation (EC) No 2006/2004 of the European Parliament and of the Council of 27 October 2004 on
cooperation between natioal authorities responsible for the enforcement of consumer protection laws.
%53 COM(2016)283, 25.5.2016.
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3. Financial supervision

National financial supervision authorities, being part of the European System of Financial
Supervision, have extensive investigative powers. To give an example, under Regulation 596/2014 on
market abuse (MarketBuse Regulation) those powers include, among others:

a) the access to any document or data in any form and the right to receive or take a copy
thereof;

b) powers to require or demand information from any person, including those who are
successively involved the transmission of orders or conduct of the operations concerned,
as well as their principals, and if necessary, to summon and guestion any such person with a
view to obtain information;

c) in relation to commodity derivatives, powers to request informati from market
participants on related spot markets according to standardised formats, obtain reports on
GNl yal OliAz2yas FyR KIFI@S RANBOG O00Saa (2 GNI R

d) powers to carry out ofsite inspections and investigations at sites other than at the peivat
residences of natural persons;

e) powers to enter the premises of natural and legal persons in order to seize documents and
data in any form where a reasonable suspicion exists that documents or data relating to the
subject matter of the inspection or inggation may be relevant to prove a case of insider
dealing or market manipulation infringing the Market Abuse Regulation; and

f) powers to require existing recordings of telephone conversations, electronic
communications or data traffic records held by estment firms, credit institutions or
financial institutions.

4. Market surveillance

Market surveillance ensures that ndaod products on the EU market conform with the rules and in
particular, with product safety requirements. Market surveillance cowemside variety of sectors

such as medical devices, toys, machinery, lifts, and cosmetics. There is a plethora of market
surveillance authorities in Member Statd®egulation (EC) No 765/2008 of the European Parliament
and of the Council of 9 July 2008 tsag out the requirements for accreditation and market
surveillance relating to the marketing of products and repealing Regulation {EE839/93gives
market surveillance authorities the powers to obtain all necessary documentation from
manufacturers toevaluate product conformity, to enter manufacturers' premises and take samples
for testing, and in extreme cases to destroy prodétts

5. Energy sector

Directive 2009/72/E@f the European Parliament and of the Council of 13 July 2009 concerning
commonrules for the internal market in electricity and repealing Directive 2003/54/EC (‘Electricity
Directive') andDirective 2009/73/E©f the European Parliament and of the Council of 13 July 2009
concerning common rules for the internal market in natural gad repealing Directive 2003/55/EC

%4 Article 19(1) of Regulation 765/2008.
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(‘Gas Directive") introduce rules with regard to the national regulatory authorifigticle 35 of the
Electricity Directive and Article 38f the Gas Directive enhance the independence of regulatory
authorities. In addion, Articles36 and 37 of the Electricity Directive and Articles 40 and 41 of the
Gas Directive provide foNational regulatory Authorities to be assigned objectives, duties and
powers.

Under Article 37(4) of the Electricity Directive and Article 4{4he Gas DirectiveMember States

shall ensure that regulatory authorities are granted the powers enabling them to carry out the duties
referred to in paragraph 1, 3 and 6 in an efficient and expeditious manner. For this purpose, the
regulatory authorityd K t £ KIF @S Fd fSIFad GKS F2fft2gAy3a LI26SN.
[electricity and natural gas] undertakings relevant for the fulfilment of its tasks, including the
justification for any refusal to grant thirgarty access, and any inforrti@n on measures necessary

to reinforce the network'.

Regulation 1227/2011 on wholesale energy market integrity and transparency (REMIT) establishes
an EUwide monitoring framework for the integrity and transparency of wholesale electricity and gas
markes. The Regulation aims at preventing use of insider information which distorts wholesale
energy prices. REMIT empowers the Agency for the Cooperation of Energy Regulators to monitor
trading activity in wholesale energy products to detect and prevent tgdbased on inside
information and market manipulation. Member States may provide for their national competition
authority or a market monitoring body established within that authority to carry out market
monitoring with the national regulatory authorityMarket participants are obliged to provide the
Agency and national regulatory authorities with information related to the capacity and use of
facilities for production, storage, consumption or transmission of electricity or natural gas or related
to the cgacity and use of liquefied natural gas (LNG) facilities, including planned or unplanned
unavailability of these facilities, for the purpose of monitoring trading in wholesale energy
market$>®>. REMIT also stipulates that the reporting obligations on magpeticipants shall be
minimised by collecting the required information or parts thereof from existing sources where
possiblé®®. This Regulation does not empower the Commission to requestléivel information

from the Agency or the national authorities.

6. Telecommunication sector

The regulatory framework in the telecommunication sector consists of five DireCteesl two
Regulation&®,

%5 Article 8(5) of Regulation 1227/2011.

2% pjd.

*'Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common
regulatory framework for electronic communications networks and services (Framework Directive), Directive
2002/20/EC of the European Parliament and of the Cowfid March 2002 on the authorisation of electronic
communications networks and services (Authorisation Directive), Directive 2002/19/EC of the European
Parliament and of the Council of 7 March 2002 on access to, and interconnection of, electronic
communcations networks and associated facilities (Access Directive), Directive 2002/22/EC of the European
Parliament and of the Council of 7 March 2002 on universal service and users' rights relating to electronic
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In order to carry out their functions under EU regulatory framewaork, national regulatory authorities
in the telecommuircation sector were granted investigative powers by EU legislation.

The Commission may obtain information, upon a reasoned request, from national authorities
provided such information is necessary for the Commission to carry out its tasks under the Treaty
The request may concern information that the national authorities have previously obtained from
firms.

Article 5 of Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on
a common regulatory framework for electronic commeations networks and services (Framework
Directive) on provision of information reads as follows:

'1. Member States shall ensure that undertakings providing electronic communications networks and
services provide all the information, including finantifdrmation, necessary for national regulatory
authorities to ensure conformity with the provisions of, or decisions made in accordance with, this
Directive and the Specific Directives. In particular, national regulatory authorities shall have the
power to require those undertakings to submit information concerning future network or service
developments that could have an impact on the wholesale services that they make available to
competitors. Undertakings with significant market power on wholesale markaysalso be required

to submit accounting data on the retail markets that are associated with those wholesale markets.

Undertakings shall provide such information promptly upon request and in conformity with the
timescales and level of detail required bye national regulatory authority. The information
requested by the national regulatory authority shall be proportionate to the performance of that
task. The national regulatory authority shall give the reasons justifying its request for information
and stall treat the information in accordance with paragraph

2. Member States shall ensure that national regulatory authorities provide the Commission, after a
reasoned request, with the information necessary for it to carry out its tasks under the Tieaty. T
information requested by the Commission shall be proportionate to the performance of those tasks
Where the information provided refers to information previously provided by undertakings at the
request of the national requlatory authority, such undeitas shall be informed thereoffo the
extent necessary, and unless the authority that provides the information has made an explicit and
reasoned request to the contrary, the Commission shall make the information provided available to
another such authonjtin another Member State.

Subject to the requirements of paragraph 3, Member States shall ensure that the information
submitted to one national regulatory authority can be made available to another such authority in

communications networks and services (UniverSatvice Directive), Directive 97/66/EC of the European
Parliament and of the Council of 15 December 1997 concerning the processing of personal data and the
protection of privacy in the telecommunications sector.

*®Regulation (EC) No 1211/2009 of the Ewap Parliament and of the Council of 25 November 2009
establishing the Body of European Regulators for Electronic Communications (BEREC) and of the Office and
Regulation (EU) Ne31/2012 of the European Parliament and of the Council afute 2012 on roaimg on

public mobile communications networks within the Union.
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the same or different Member State, efta substantiated request, where necessary to allow either
authority to fulfil its responsibilities under Community law.

3. Where information is considered confidential by a national requlatory authority in accordance
with Community and national rules dsusiness confidentiality, the Commission and the national
regulatory authorities concerned shall ensure such confidentiality

4. Member States shall ensure that, acting in accordance with national rules on public access to
information and subject to Comumity and national rules on business confidentiality, national
regulatory authorities publish such information as would contribute to an open and competitive
market.

5. National regulatory authorities shall publish the terms of public access to informasioeferred
to in paragraph 4, including procedures for obtaining such access'.

7. UK Competition and Markets Authority (CMA)

CMA combines the powers of initial anddepth investigations and it uses criminal and civil powers

to gather information and @nduct cases related to competition and consumer protection problems.
These powers allow to examine why particular markets may be malfunctioning, taking an overview
of regulatory and other economic drivers and patterns of consumer and business behaviour.

CMA applies a range of analytical techniques, both qualitative and quantitative, so as to understand
the nature of competition in the market under investigation as well as the impact of any features.
CMA will seek data and information about a range ofdegtincluding the pricing and quality of
goods and services supplied in the market under investigation. The extent to which the CMA seeks
to quantify particular effects and the degree of precision with which this is attempted normally
varies from case toase.

al NJ] Si aGdzRAS&a IINB 2yS 2F | ydzYoSNJ 2F G22f a
consumer protection problems, alongside its enforcement and advocacy activities. On the other
hand, market investigations are more detailed and targeted ewrations. Formally, market
investigations consider whether there are features of a market that have an adverse effect on
competition. If there is an adverse effect on competition, the CMA has the power to impose its own
remedies, but if it exceeds a comp@in law problem CMA can also make recommendations to
other bodies such as sectoral regulators (e.g. Ofcom, Ofgem, and others) or the government when
new legislation might be required. Investigation references can be ordinary (not-mradet
references ad without public interest issues) or cresmrket (in respect of specific features or
combinations of features that exist in more than one market).

Where the CMA considers that a person has, without reasonable excuse, failed to comply with any
requirementof a notice issued by the CMA using its statutory investigatory powers, the CMA has the
power to impose an administrative penalty (neompliance includes failures to attend interviews or
meetings with the CMA, failure to provide evidence, and failurermduce documents required by

the CMA). Failure to provide requested information to CMA is considered a criminal offence.
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A6.4. Examples of information exchange tools between different authorities
1.  Internal Market Information System (IMf§*°

IMI was established by Regulation (EU) No 1024/2012 of the European Parliament and of the Council
of 25 October 2012 on administrative cooperation through the Internal Market Information System
and repealing Commission Decision 2008/49/EC. The purpod# &f to improve the functioning of

the single market by providing an effective, u$eendly tool for the implementation of
administrative cooperation between Member States and between Member States and the
Commissioff’. IMI enables different authoritieén Member States to exchange information with

one another and with the Commission. Whereas IMI reinforces administrative cooperation and
allows for information exchange between different authorities, it does not empower such
authorities to gather informatin directly from market participants.

2. Information exchange between market surveillance authoritielRAPEX and ICSMS

Regulation (EC) No 765/2008 of the European Parliament and of the Council of 9 July 2008 setting
out the requirements for accreditation @nmarket surveillance relating to the marketing of products

and repealing Regulation (EBI) 339/93 sector specific EU harmonization legislation aligned to
Decision 768/2008/EGf the European Parliament and of the Council of 9 July 2008 on a common
framework for the marketing of products, and repealing Council Decision 93/465[BECtive
2001/95/ECof 3 December 2001 on general product safetyd current administrative practice
provide tools for the pooling of information and cooperation between market surveillance
authorities in different Member States. They include:

Rapid Information SystemRAPEX®'- an alert system that facilites the rapid exchange of
information among EU countries and the Commission;

Information and Communication System on Market Surveillan@SNIF®’ ¢ the system for
information exchange that includes bestagtices, results of joint actions, details of nRoompliant
products and information on national market surveillance programmes.

3. SOLVIT

SOLVIT is an dime network, created by the Commission and the Member States, with the aim to
solve crossorder problems that arise for individual citizens and businesses from the misapplication
of single market law by public administrations. All EU Mernitates as well as Norway, Iceland and
Liechtenstein, have created a SOLVIT Centre, in most cases within their ministry of foreign or
economic affairs. These centres cooperate directly and share information via-timeahatabase (a
module of the Interal Market Information system, IMI) to solve this kind of problems -frest,

rapidly and pragmaticallyAs such, the SOLVIT Recommendation neither empowers any national

29 hitp://ec.europa.eulinternal_market/iminet/index_en.htm

9 Recital 4 of Regulation 1024/2012.

%1 hitp://lec.europa.eu/consumers/consumers_safety/safety products/rapex/index_en.htm
%2 hitps://webgate.ec.europa.eu/icsms/
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authority nor the Commission to gather information directly from market participants fo
enforcement purposes.

4. Body of European Regulators for Electronic Communications (BEREC)

To ensure that the EU regulatory framework in the telecommunication sector is applied consistently,
Regulation 1211/2009 established the Body of European RegufaioEectronic Communications
(BEREC) and the OfficE€urrently BEREC is a forum for cooperation among national regulatory
authorities, and between National regulatory authorities and the Commission, in the exercise of the
full range of their responsibiles under the EU regulatory framework. BEREC does not have
investigative powers of its own. Nonetheless, in its proposal for a Direestablishing the
European Electronic Communications C8Yepresented on 14 September 2016, the Commission
proposes toreinforce BEREC's powers, by giving it the power to request information directly from
market players.

5. European Competition Network (ECN)

Under Regulation 1/2003 of 16 December 2002 on the implementation of the rules on competition
laid down in Articles 8and 82 of the Treatythe Commission and the competition authorities of the
Member States should form together a network of public authorities applying the Community
competition rules in close cooperation. For that purpose it is necessary to set upeangang for
AYF2NXYEGAZ2Y |y R Kdetfad patpdsk thd EuyopeandOompetition Network was
created. A key element of the functioning of the network is the power of all the competition
authorities to exchange and use information (including docaotee statements and digital
information) which has been collected by them for the purpose of applying Article 101 or Article 102
of the Treaty®®. Article 12 of Regulation 1/2003 provides thfatr'the purpose of applying Articles
[101 and 102 TEFU] the Cotmsaion and the competition authorities of the Member States shall have
the power to provide one another with and use in evidence any matter of fact or of law, including
confidential informatioh

6. Consumer Protection Cooperation Network

Regulation (EC) N2D06/2004 of the European Parliament and of the Council of 27 October 2004 on
cooperation between national authorities responsible for the enforcement of consumer protection
laws ('the CPC Regulation’) provides a cooperation system among competent aigthovihich is
designed for the purpose of croderder enforcement of Union consumer laws. Those authorities
cooperate withinthe Consumer Protection Cooperation Network which reeéwork of authorities
responsible for enforcing EU consumer protectionddaw EU and EEA countries. The network allows,
for example, for information exchange between competent national authorities, as provided in the
CPC Regulation.

53 COM(2016) 590 final/2 2016/0288(COD).

% Recital 15.

265 Commission Notice on cooperation within the Network of Competition Authorit894/C 101/03,
paragraph 26.
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A6.5. Examples of investigative powers of third country authorities

Enforcement Action and Imestigative Powers of the US Federal Trade Commission
[in the context of its consumer protection mission]

The US Federal Trade Commission (BfC)

The FTC was created in 1914 by the Federal Trade Commission Act (FTCA). Originally, its main
mission was to enforce federal antitrust rules.

Later on, however, the FTC received additional powers in relation to consumer protection. Since

1938, it deals wh 'unfair and deceptive acts or practiteSection 5(a)(1) FTCA provides thatX 6

unfair or deceptive acts or practi®®sn or affecting commeré®H X8 | NB& KSNBoeé& RSOt |
Additionally, the scope of action of the FTC under this second misgmanded to other (federal)

consumer protection law’.

The following paragraphs deal with the enforcement action and the investigative powers of the FTC
in relation to its second mission (protecting consumers).

Enforcement action of the FTC in relationdonsumer protection: introduction.

Following an investigation (ex officio or upon complain), the FTC may initiate an enforcement action
if it has teason to believehat the law is being or has been violated (cf. Section 5(b) FTCA). The FTC
is empoweredo:

1 (i) stop unfair, deceptive or fraudulent practices in the mafKetthrough administrative
enforcement, by issuing cease and desist ortlérs

266

See generallywww.ftc.gov/
%7 pccording to Sectios(n) FTCA, unfair acts or practices are thiigely to cause substantial injury to

consumers who are not reasonably avoidable by consumers themselves and not outweighed by countervailing
benefits to consumers or to competition'.

%8:Commerce' is to be uretstood as inteiState commerce or commerce between the US and a third country.

The 'commerce’ clause in the US constitution is the one that entitles the Federal legislator to act (Section 8 of
the Constitution saysthat'KS / 2 y ANB a a & KdrdglilatefConhierce wathsf@eigh deXidhs, and
among the several States, and with the Indian Tribeé8 4 0 ® ¢ KA & Of I dzZaS AaxX oOoNRBI Rf &
the single market clauses enabling the EU legislator to act.

29 Other federal consumer protectidaws state that certain (defined) trade practices must be considered as if
they were 'unfair or deceptive' acts or practices under Section 5(a) FTCA. These laws include e.g. the Equal
Credit Opportunity Act, Trutin-Lending Act, Fair Credit Reporting Abe Cigarette Labelling Act, the Diot-

Call Implementation Act of 2003, the Children's Online Privacy Protection Act, Fair and Accurate Credit
Transactions Act of 2003, the Controlling the Assault of-Silicited Pornography and Marketing Act of 2003

and others. For a description of these laws, b#ps://www.ftc.gov/enforcement/statutes

Ogection5@)Q2)E'KS / 2YYA&daAz2y A&a KSNBoeé SYLRESNBR YR RANBO
unfair or deceptive acts or practices in or affecting commerce

L section 5(b) provides for the procedural steps. Appeals for review of cease and desist orders may be
brought before an US Court of Appeals. In addition, the FTC may seek, by civil actrenabeferal district

court, consumer redress from the infringer for the consumer injury caused by the act or practice that was at
issue in the administrative proceeding (cf. section 19 FTCA).

The FTC may also obtain, before a federal district courtpeirélties from the infringer who does not respect

the cease and desist order (cf. Section 5(m) FTCA)
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T (i) directly sue infringers before federal district courts, seeking preliminary and permanent
injunctions to emedy any provision of law enforced by the [FT€]and

T (iii) develop (since 1975) trade regulation rules to remedy unfair or deceptive practices that
occur on an industrwide basis (cf. Section 18 FTER)

The FTC has also a role in educating mas&eticipants (both businesses and consumers).
Investigative powers of the FTC in relation to its consumer protection miséfon
Under its consumer protection mission, the FTC maytwsedifferent investigative tool$":

1 Section 6(b) orderUnder Section 6(bfTCA, the FTC may require (by order) the filing of
Ty ydzk £ 2 NJ & LIS énawers in voritirey tolsfR¢ifiz dBEstcTi&0oNthe purpose of
obtaining information aboutthe organization, business, conduct, practices, management,
and relation to othe corporations, partnerships, and individual§the entities to whom the
inquiry is addressed.

Section 6(b) orders enable the FTC to conduct wétging economic studies that do not
have a specific law enforcement purpose. The FTC may make publicnpodfothe
information that it obtains, where disclosure would serve the public interest (cf. Section
6(f)), unless information is a trade secret or privileged.

9 Civil Investigative Demands (CIDsg) Section 20 FTCA. The FTC Bureau of Consumer
Protection usesCIDs to investigate possiblanfair or deceptive acts or practices in or
affecting commerce Similarly to subpoend€, a CID may be used to obtain existing
documents or oral testimony. In addition, a CID may also be used to require that the
recipient fies written reports or answers to questions and to submit tangible things.

?"2gection 13(b) FTCA. Following ckse development, courts grant, in addition to injunctions, monetary

equitable relief (such as restitution and resssof contracts) to remedy past infringements.

*3The FTC is enabled to prescrif®) interpretative rules and general statements of policy with respect to
unfair or deceptive acts or practices in or affecting commerce (within the meaning of secti¢h)[5EFA]),

and (B) rules which define with specificity acts or practices which are unfair or deceptive acts or practices in or
affecting commerce (within the meaning of section [5(a)(1) FT@A]Section 18(a)(1) FTCA). Other statutes
also provide rulmaking power to the FTC.

The FTC may only prepare such rules whigrkas reason to believe that the unfair or deceptive practices
which are the subject of the proposed rulemaking are prevalehtSection 18(a)(3) FTCA).

Infringers of FTC rules of ¢hkind are liable for civil penalties (cf. Section 5(m)(1)(A) FTCA) and for any injury
caused to consumers (cf. Section 19 FTCA).

35ee generallywww.ftc.gov/aboutftc/what-we-do/enforcementauthority

The FTCA provides the FTC with a general investigative authority in so far as theyptsecute any

inquiry necessary to its duties in any part of the United StdtésSection 3 FTCA). Also, Section 6(a) FTCA
states thatthe FTC mayather and compile information concerning, and to investigate from time to time, the
organisation, business, conduct, practices, and management of any person, partnership, or corporation
engaged in or whose business affects commerce, exéeptio | y{1 a2z &l GAy3a |yR t2Fy
ONBRAUG dzyA2ya X®XdhdiRrel@ignYovothsf pe@sonbl Nt idREips, and corporations.

" Emphasis added.

?""Subpoenas under Section 9 FTCA are only used by the FTC Bureau ofitonfpetthe purpose of
enforcing antitrust law.
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A recipient of a Section 6(b) order or of a CID may raise objections by filing a petition to modify or
set aside the order/CID.

If a recipient of the request fails to comply with acBon 6(b) order or with a CID (either without
filing a petition to modify/set aside, or after a duly filed petition is denied), the FTC may seek
enforcement of the order or CID before a federal (district) court (cf. Section 9 FTCA and Section
20(e)). Thecourt may issue an order requiring compliance.

In addition, in the case of a Section 6(b) order, there are penalty payments for failing to provide
information within the timelimit set by the FTC (USD 110 per day of-compliance). The FTC may
bring a o¥il suit before a federal court to recover the relevant amount (cf. Section 10 FTCA).

How different are the FTC powers compared to other US executive agencies?

Administrative subpoena authorityThe US legislator has granted some form of 'administrative
subpoena authority' to most federal agencies and entities (with many agencies/entities holding
several such authorities), for use in civil (or criminal) investigations. Administrative subpoena
authorities allow executive branch agencies/entities to isswempulsory request for documents or
testimony without prior judicial approval (i.e. from a grand jury, court or other judicial entity). A
report made by the Office of Legal Policy of the US Department of Justice to Congress identified
more than 300 existig administrative subpoena authorities held by various executive branch
entities under the law applicable at the time of the repdit

Judicial reviewThe issuance of an administrative subpoena is subject to judicial review: either upon
a recipient's motia to modify or quash the subpoena or upon an agency/entity's initiation of a
judicial enforcement action.

The US Supreme Court has construed administrative subpoena authorities broadly and has
consistently allowed expansion of the scope of administrativeestigative authorities, including
subpoena authorities, in recognition of the principle that overbearing limitation of these authorities
would leave administrative entities unable to execute their respective statutory responsibilities.

Enforcement of adiistrative subpoenasFederal agencies/entities depend on federal district
courts to enforce administrative subpoena requests. Depending on the authority received, the
agency/entity may do this directly or may need to request the assistance of the Ayt@aaeral.

Noncompliance with an (enforced) administrative subpoena is subject to sanchitost statutes
authorizing administrative subpoena enforcement in federal district court authorise the court to
impose contempt sanctions upon a recipient who déoaoes to refuse to comply even after a court
order of compliance. Certain statutes authorising enforcement by a federal district court also
provide for specific penalty ranges or limitations for findings of criminal or civil contempt of court
based on norcompliance with a court order to comply with an administrative subpoena request.

Byus Department of Justice, Office of Legal Policy, 'Report to Congress on the Use of Administrative Subpoena
Authorities by Executive Branch Agencies and Entifiessuant to Public Law 1@814. 13 May Q02.
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Australian Government Productivity Commission

The Productivity Commissiiis the Australian Government's independaesearch and advisory

body on a range of economic, sociahd environmental issueslocated within the Treasury. It was
created by an Act of Parliament in 1998, to replace the Industry Commission, Bureau of Industry
Economics and the Economic Planning Advisory Commission.

Thecore function of the Commission tis conductpublic inquiriesat the request of the Australian
Governmenton key policy or regulatory issued he subjectatter of public inquiries ranges widely

from childcare or access to justice to public infrastructure or electricity networks. In thextoof

public inquiriesthe Commission provides the Government with policy options representing
alternative means of addressing the issues, as well as a preferred option. It may also make
recommendations on any matters it considers relevant to the inqui public hearing or other
consultative forums are held in the inquiry process.

The Commission also undertakasvariety of researchat the request of the Government and to
support its annual reporting, performance monitoring and other responsibilities. example, the
annual Report on Government Services provides information on the equity, effectiveness and
efficiency of a range of government services in Australia, including health, education, justice,
housing and community services.

A separate unit whin the Commission, the Australian Government Competitive Neutrality
Complaints Office, handlgsrivate sectorcomplaints about unfair competition from the public
sector. Any individual, organisation or government body with an interest in the applicaifon
competitive neutrality may lodge a complaint.

To conduct its inquiries with hearings and to assess complaints, the Commiseiopagvered to
request information from any personlf the Commissiomas reason to believe that a person is
capable of givingnformation or producing documents relevant to the inquitge Commission may
issue a notice to that person obliging it to provide the relevant information and docume&hts.
notice must specify the period within which information must be provided.itentional failure to
provide information to the Commission is a criminal offenceubject to thepenalty of up to 6
months imprisonment A court may impose an appropriate fine instead of or as well as
imprisonment.

9 3ource: website of the Commissidritp://www.pc.gov.au/, Productivity Commission Act 1998 available at:
https://www.legislation.gov.au/Detailf€2016C00867
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ANNEX7: DISCARDED OPTIONS

A7.1.Reuse of Competition and Consumer Protection tools for coordination in Option 3

Under Option 3, one could conceive extending the scope of existing investigative powers of
identified national authorities already active for specific areas of the single maike
competitior’® or consumer protection. This would allow the Commission to channel its request for
information through specific existing networks somehow alleviating the coordination efforts.

As the arguments for discarding those syfitions are largly similar, they are discussed jointly in
the remainder of this section.

Competition. The Commission could in theory rely on the NCAs to carry out the necessary
information collection and use the ECN for coordinating purp8ses

However, the reuse of exiag procedures in the competition area however does not appear to be a
viable option.

First, this new task would go well beyond the existing role of NCAs in enforcing Union rules on
competition. Regulation 1/2003 (on antitrust) empowers the NCAs teerdorce the Union
competition rules, but it does not provide for a mechanism whereby m#fidfon is collected by the

NCAs on behalf of the Commission. This is also the case for Regulation (EU) 2015/89 (on State aid).
Moreover, in the area of merger control, Regulation 139/2004 only applies to concentrations with an
Union dimension, based on tuover thresholds, for the review of which the Commission has
exclusive competence; mergers below these thresholds are assessed by NCAs on the basis of
national law. The NCAs are therefore not empowered to issue requests for information on behalf of
the Commission pursuant to Regulation 139/2004. Additionally, the legal basis in Regulation (EC) No
1/2003, Regulation (EU) 2015/1589 and Regulation (EC) No 139/2004 does not allow the use of
information collected for purposes other than the enforcement of theiduncompetition rules.
Legislating at Union level to ensure that the NCAs have such new role would seem disproportionate
as it would go well further than is provided for in Union law on competition enforcement.

Second, obliging NCAs to undertake sudbrinmation collection task would risk undermining their
ability to carry out their core competition enforcement activities unless they were given additional
resources to do this. Currently, not all NCAs have the means and instruments they need to
effectively enforce the EU competition rules. A number of NCAs do not have effective tools to

%01 the domain of competition law, the Commission is already empowered to issue requests for information

from market players in the area of antitrust, mergers, and State aid. The Commission uses these tools to
enforce the Union antitrust and merger contnalles and to ensure that State aids are compatible with Union
rules, as well as to launch investigations into sectors of the economy or into certain aid instruments across
several Member States (smalled 'sector inquiries’).

8LNCAs are empowered by Regfion 1/2003 to apply the EU competition rules alongside the Commission.
To that end, the NCAs and the Commission cooperate together in the ECN.
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request information which would be backed up by deterrent fines to compel companies to comply.
Some NCAs also lack the resources they need to effectively enforce the ddnigetition rules, let
alone take on a new task. The Commission is looking into how to resolve these’f8sues.

Consumer protection.In the domain of consumer protection, enforcement of Union consumer
legislation is in the competence of the Member Statese Tommission does not have investigation
and enforcement powers.

The CPC Regulatf@hcurrently vests the national authorities with a set of minimum investigation
and enforcement powers to combat transnational infringements to Union consumer legislation
listed in the Annex of the CPC Regulation. Investigation powers currently available for the CPC
authorities include among others (1) access to any relevant document, in any form, related to the
intra-Community infringement, (2) possibility to require the piyp by any person of relevant
information related to the intraCommunity infringement, and (3) the possibility to carry out
necessary ofsite inspections. Depending on the enforcement system in place, the competent
authorities either exercise these powemirectly (possible subject to judicial supervision) or
indirectly by applying to competent courts to seek the necessary judicial orders.

These powers and cooperation mechanisms available for national authorities under the CPC
Regulation are used to addestraCommunity infringements of Union consumer legislation listed

in the Annex of the Regulation. For example, enforcers using these minimum powers ensure that
consumers have easily accessible information on the key characteristics of the productstcont
details of traders or that consumers are adequately informed about the price of products/services
and payment arrangements. The CPC Regulation does not specify what type of information
collection methods Member States should apply and does not détaiptocedure on penalties or
sanctions that can be imposed on the companies for incomplete, misleading, or missing information.
Member States retain flexibility when it comes to the exercise of the powers and the use of national
procedures for the exercisef these powers. The time limits for providing the information are also
not precisely define®*. However, this should change in the future, as the Commission's proposal to
revise the CPC Regulation foresees tiimats and more streamlined procedures faraperation.

The CPC Regulation provides a complete cooperation system among competent authorities, which
was specifically designed for the needs of consumer protection and-baydgr enforcement of
Union consumer laws. The scope of the CPC cooperatidefised by its annex which already

%2 European Commission, 'Inception Impact Assessment on Enhancing Competition in the EU for the Benefit of

Busiresses and Consumegr®Reinforcement of the Application of EU Competition Law by National Competition
Authorities', November 2015, http://ec.europa.eu/smart
regulation/roadmaps/docs/2017 comp 001 iia_ecn_project en.pdf

“BRegulation (EC) No 2006/2004 of the European Parliament and of the Council of 27 October 2004 on
cooperation between national authorities responsible for the enforeatmof consumer protection laws, OJ L

364, 9.12.2004, p. 1.

24 pccording to Article 2 of the implementing rules, the requested authorities shall respond to requests for
mutual assistance from applicant authorities to the best of their ability, making usdl ¢ie appropriate
investigation and enforcement powers and without delay. Moreover, the {iimés for addressing requests

for mutual assistance under Articles 6 and 8 of Regulation (EC) No 2006/2004 shall be agreed by the applicant
authority and the equested authority on a cag®y- case basis, using the database standard forms.
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contains consumerelevant legislation. This annex can be amended easily, if, for example, there is a
need to add a piece of concrete consumer legislation so that it is enforceable in abordss
context.

The CPC Relation applies only to Busine$s-Consumers legislation. It works with the concepts
that pertain to consumer protection, such a®llective interest of consumér&onsumer hary or

‘effect on consumetsThese concepts cannot be transferable to otfietds such as Businets
Business or Business to ender relations. The evaluation of the CPC Regulation in 2012, among
other matters, also looked at the possible extension of the CPC cooperation to BtisirRissiness
legislatiorf®®. Businesso-busines provisions are laid down in acts like the misleading and
comparative advertising legislatigti, where it is acknowledged that micro and small businesses face
the same difficulties as consumers when trading cossier. The evaluation concluded that while
there was some rationale for the inclusion, there was little support from the CPC stakeholders as
businesgo-business was not their main responsibility. Further, changes to substantive consumer
laws concerned would be necessary to extend the protectmibusinesdo-business relations and

only subsequently enable responsible national competent authorities to enforce these aspects. The
inclusion of businest-business aspects was therefore not recommerfdéed

The current provisions of the CPC Regulatiodosnthe Commission with a coordinating role or an
opinion formulating role in cases where CPC competent authorities have not found a satisfactory
solution. However, the proposal for a new CPC Regulation of 25 May 2016 contains a stronger role
for the Commision in coordinating the authorities. It proposes to put in place a stronger
coordinated mechanism to tackle practices which harm a large majority of consumers (in 75% of
Member States or more that are amounting to 75% of the Union population or morsicln cases

the Commission will launch a procedure requiring national authorities to coordinate a common
position assessing the problematic practices. Overall Member States are and will remain in charge of
investigation and enforcement. Under the CPC pralpin specified cases of Union dimension,
Member States' authorities will do so with the assistance of the Commission in a coordinated
manner by pooling their resources, expertise and thus saving resources and time.

However, the reuse of existing proce@s in the consumer protection area for collecting filewel
information for horizontal single market purposes does not appear to be a viable option either.
Entrusting consumer protection authorities with a new task of collecting information for the
Commssion in other areas than consumer protection would go well beyond their existing role. The

2P 9 of the evaluation report:
http://ec.europa.eu/consuners/enforcement/docs/cpc_reqgulation_inception_report revised290212 en.pdf
% Directive 2006/114/EC concerning misleading and comparative advertisiy] D376, 27.12.2006, p. 21.

2 n January 2016, the Commission published a roadmap on the REFIT Ehieeksof consumer law
(http://ec.europa.eu/smartregulation/roadmaps/docs/2016 _just 023 evaluation_consumer_law_en.pdf
Next to their applicabn in the businesto-consumer relations, the Fitness Check will analyse the need and
potential for the application of the existing consumer rules also in busittebsisiness (B2B) transactions, in
particular the transactions with the SMEs, by takingoact of the B2B rules already laid down in the
Misleading and Comparative Advertising Directive, and in transactions between businesses dodprofit
entities that do not qualify as consumers under the current rules. The Fitness Check will alse trealgsues
arising in consumeto-consumer (C2C) transactions (increasingly relevant due to the rise of the sharing
economy) and in consuméo-business (C2B) relations.
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CPC framework has worked well for enforcement of Union consumer protection legiéfatishich

is listed in the annex of the CPC Regulation, in a 4r¥os$er conext. However, turning this
instrument into a tool for all single market information requests appears disproportionate
considering the current responsibilities of consumer protection authorities. This would completely
change the nature of these authorities.

Moreover, in case the CPC model were to be extended to the rest of the single market acquis,
significant changes would have to be introduced to the CPC framework (such as the extension of the
CPC to busineds-business legislation). This would be compbnd costly. Furthermore, such
extension of the CPC framework to busings$usiness legislation was not supported by the CPC
stakeholders. Thus, the cooperation framework under the CPC Regulation is not suitable, without
fundamental changes, to cover tlemplete scope of the SMIT initiative.

A7.2. Options not discussed in the impact assessment

Two options that were considered at the phase of inception impact assesétheete discarded
upfront as not proportional: enhancing the coverage of European szis(option 6) and
introduction of regular reporting obligation via Accounting Directive (option 7). They are analysed in
more detail below.

Option 6: Enhancing the coverage of European statistics

This Option would enhance the coverage of official stigstgathered by Eurostat through
introducing new questions to the appropriate official statistical surveys. The new questions would
aim at collecting the information needed for single market enforcement. In addition to this, access
to Eurostat's micro dataould be considered (e.g. access to individual anonymised responses to
surveys with full respect of statistical confidentiality) in order to allow fordenel analysis.

Such new statistical obligation would have to be very wide in order to anticipdteef data needs

and different scenarios. This would make new surveys very long and potentially unacceptable, both
to national statistical offices and to surveyed companies. Frequent changes to statistical
guestionnaires would also be required. Adapting tipuestionnaires usually takes a lot of time and
statistical variables, in addition, cannot be changed at short notice as such change would generally
require an amendment of concerned regulations. Any change to the questionnaires additionally
disrupts datacontinuity (long time series are preferred to oo observations). It also introduces
uncertainty to market players who need to provide such information.

In terms of addresses of the obligation, this option would target entire populations: i.e. alllikin
companies in the European Union would be covered, as statistical units, by this obligation to provide
data periodically (depending on the statistics even several times per year).

*®See the Commission's report on assessing the effectiveness of the CPC RedL@N{A016) 284 final:

http://ec.europa.eu/consumers/consumer_rights/unfairade/docs/cperevisionreport _en.pdf
289 http://ec.europa.eu/smart
requlation/roadmaps/docs/2017 grow_014 single _market information_tool.pdf
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There could be problems with timeliness of information as (a) thera idelay between data
collection and presentation of information by Eurostat, and (b) some Eurostat surveys are not
conducted frequently enough.

The question of the confidentiality of the information collected and any issue related te non
compliance withthe obligation would be dealt with by default national statistics rules. It should be
noted, however, that no sectorial statistical legislation foresees explicit sanctions for firms which do
not provide data to Eurostat. The relations between nationatistigal authorities and statistical
units/respondents are regulated in national law. A Member State could thus include sanctions in its
national statistical law in case of lack of reply from the statistical units. Article 26 of Regulation (EC)
No 223/200%n European statistié¥ establishes that the Member States and the Commission shall
take appropriate measures to prevent and penalise any violations of statistical confidentiality.

More importantly, in terms of use, data from official statistics can only be used in cases where
aggregated information would be needed. Therefore, option 6 would be of little use for infringement
cases where, firalevel specific information would be reqad.

Official statistics rely on the concept of statistical confidentiality: information gathered from
individuals or legal persons (enterprises) is treated as confidential. This is a fundamental principle in
statistics as it ensures confidence of the gmms/organisations providing such information.
Therefore, all data gathered for statistical purposes can only be used for statistical and scientific
purposes, and it can only be disseminated in aggregated format (thus protecting the identity of the
responcents). Regulation 223/2009 states in its recital 23 thia 'confidential information which

the national and Community statistical authorities collect for the production of European statistics
should be protected, in order to gain and maintain the canfad of the parties responsible for
providing that informatioh

Thus, firmlevel statistical data and information (often referred to as 'micro data’) is strictly
confidential and it is protected by the statistical confidentiality rule (see Regulation2009/
Articles 2, 18, 2@6). Access to firAdevel confidential data may only be granted to researchers
under strict conditions and only for statistical or scientific purposes.

Therefore, even if some new variables are included in official statistice thesld only be available
for administrative use in aggregated format, and no data on specific firms would be available (the
same holds of course also for all already available statistical data).

This option presents obvious limitations towards the achiaent of the objectives discussed in
Section 4 of this impact assessment. Under this option, information is collected on a regular basis,
whereas the essence of the problem is to react with surgical information requests only when and
where the specific sgle market problem arises. In particular, requests for information under Option

2% Regulation (EC) 223/2009 of the European Parliament and of the Cofiidil March 2009 on European
statistics and repealing Regulation (EC, Euratom) No 1101/2008 of the European Parliament and of the Council
on the transmission of data subject to statistical confidentiality to the Statistical Office of the European
Communites, Council Regulation (EC) No 322/97 on Community Statistics, and Council Decision 89/382/EEC,
Euratom establishing a Committee on the Statistical Programmes of the European Communities, OJ L 87,
31.3.2009, p. 164.
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6 would not target specific companies (but rather entire populations) nor would the requests for
information be triggered by specific instances of single market malfunctiohisgead, Option 6
would oblige all European companies to provide information that could cover a large part of
potential instances of single market malfunctioning. This option would, therefore, on the one hand,
significantly increase the administrative loi@n for the European companies while, on the other
hand, it would not allow ensuring that the information received through such means will be
available timely or that it will cover the needs of targeted enforcement.

Administrative burden could be partiallgddressed by the Framework Regulation Integrating
Business Statistics (FRIBS) initidffyavhich aims at creating a single streamlined framework for
business statistics data collection. By using common definitions, eliminating overlaps, improving data
interconnection and exchange as well as better use of existing sources, it will reduce the
administrative burden on companies and improve quality, comparability and timeliness of data. This
initiative has a special focus on delivering high quality informatianservice, globalisation and
entrepreneurship, which are priorities for the Commission. Being part of the Regulatory Fitness
programme, FRIBS emphasises burden reduction and simplification, thus keeping the burden on
companies at a minimum: for instancéje introduction of new data requirements is usually
balanced by the elimination of an existing requirement which is deemed less useful by users.
However, as option 6 would require the addition of numerous extra variables, it is unlikely that even
an initative like FRIBS would be able to compensate for such an increased burden.

Therefore option 6 is neither a tiraeffective nor a coseffective option.

Option 7: Introduction of regular reporting obligation via Accounting Directive

Under this option, the @mmission would amend companies' reporting obligations in the relevant
sector legislation. For example, in order to facilitate the potential enforcement of single market rules
and the design of Union policy the Commission could propose amendments to thiéngx
Accounting Directives that would oblige companies to provide factual market and firm data (e.g. cost
structure, profits, pricing policies, crobsrder transaction costs, volumes, supply contracts,
employment contracts) and other information as pafttheir annual financial reporting obligations.

In terms of addressees of such obligation, 1.7 million limlighlility companies, already in the scope

of these directives, would be covered.

In order to obtain information relevant for the preparationyauation, and enforcement of EU
single market policy, the reporting obligation would either have to be very wide (so as to anticipate
in abstractofuture data needs and different single market enforcement scenarios) or frequent
changes to the directive wid be necessary. The question of roompliance with the obligation
would be dealt by the default Directive rules. Furthermore, the obligation to audit the additional
information (as specified in the Accounting Directives) would be maintained.

#1nception Impact Assessment on Framekv&egulation Integrating Business Statistics (FRIBS), January
2016, http://ec.europa.eu/smart
requlation/roadmaps/docs/2012 estalll requlation_integrating business_stats _en.pdf
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Very widereporting obligation would increase the administrative burden for the replying companies.
Moreover, introduction of frequent changes to the accounting directives to adjust the scope of the
obligations would further increase the administrative burden (titoeadjust) and would result in
uncertainty to market players. Companies and accounting service providers would thus need to
frequently accommodate their reporting systems and data gathering methods.

The effectiveness of Option 7 is similar to that of Opt@® It also presents obvious limitations
towards the achievement of the objectives discussed in Section 4 of the impact assessment. This
option would also collect information on a regular annual basis, whereas the essence of the problem
is to react with srgical information requests only when and where the specific single market
problem arises. The requests for information would not target specific companies nor would such
requests be triggered by specific instances of single market malfunctioning. Optiamould
significantly increase the administrative burden for European companies, but it would not allow
ensuring that the information is received timely and that it is fit for purpose.

Conclusions

Table A7.1. Comparison of total EU28 annual costs ofadided options per stakeholder type.

Costs
Option | Stakeholder Min. (EUR) Max. (EUR)
6 Firms 10.5m 38.5m
Member States 8.1m 29.6m
Total option 6 18.6m 68.1m
7 Firms 537m 1, 807m
Firms audit 274m 931m
Total option 7 811m 2,738m

Note: SeeAnnex 8or calucation details

In conclusion, solutions proposed in both Options 6 and 7 would introduce significant administrative
burden to the replying companies as well as the institutions responsible for collecting and processing
the information (TabA7.1). Moreover, they would only partially alleviate the existing problems as
they would not be suitable for targeted, timely information requests. The generation of more
information does not necessarily mean better or méméormed decision making. Farformation to

be effective, it must address specific needs and be in a form that can be accessed, processed, and
used by policymakers. For the reasons described above, Options 6 and 7 have been discarded
upfront and their impacts are not fully assessedhia impact assessment.
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ANNEX8: GOSFBENEFIT ESTIMATION

This annex estimates the costs and benefits of the different options. It is based on available studies,
evidence from public consultations and assumptions on the operation and use of different
options?*?The figures presented here should be interpreted as rough estimations rather than an
exact monetary outcome.

A8.1. Costs
Availability of cost data

Data on firms' costs of replying to public inquiries are not collected. Therefore, a dedicated question
guantifying such costs was included in the firm questionnaire of the public consultation
accompanying this initiative. Only one (large) firm repliedistpathat it had taken 30 mahours to
prepare a response, noting however that this number was relatively low because the data had
already been gathered earlier for another purpose. This firm had also paid around EUR4,000 for legal
advice. The other respaents only replied qualitatively, stating that providing answers to
information requests is very burdensome. These scarce answers confirm the problem driver that
firms are reluctant to share any cost data. In order to estimate the costs of preparing bmittug
information, other data/assumptions are needed.

Assumptions on cost per reply to a request for information

The notes to financial accounts provide additional detailed numerical and descriptive analyses to
support the financial statements. Theyntain around 50 different disclosure requirements (the
precise number depends on the size and operational complexity of each firm). Information on firms'
costs of preparing these notes was gathered in several studies in 2009 and°2010.

The cost of preparig notes to financial accounts will be used as a proxy for the cost of replying to
information requests for the following reasons. First, the costs reported in the aforementioned
studies refer to preparing information that is already available, which liménwith SMIT principles.
Second, the information quality to be requested via SMIT is likely to be similar to the notes' quality,
which combine numbers with descriptions (although it is unlikely to cover as many items as current
full notes do).

Two scendos will be analysed: (1) maximum, based on the cost of preparing full notes, and (2)
minimum, based on the number of hours provided in response to the public consultation. To
estimate the cost of legal advice, the figure provided in the public consuigtis used. The

22The following costs are excluded from the computation given the difficulty of assigning monetary value to

them: costs resulting from a lengthy coordination process, from associated delays in receitdrend costs
related to introducing changes to national laws.

293 CSES (2010), '4th Company Law DirectivdRR8 for SMES',
http://ec.europa.eu/finance/accounting/docs/studies/2010 cses 4th company law_directve en.pdf
Ramboll, CapGemini (2009), 'Final Report for Priority Area Annual Accounts/Company Law',
http://ec.europa.eu/dgs/secretariat _general/admin_burden/docs/enterprise/files/abst09 companylaw en.pd
f
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maximum scenario is likely to overestimate the costs as SMIT information requests are very unlikely
to cover as many items as notes to the financial statements do.

Table. A8.1. Estimated cost of replying to information requests by firmdREper company)

SMEs (except micro) Large
Scenario Preparation | Legal advice| Preparation | Legal advice
i io (di i 1,000 4,400
Mf':l)flmum scena.rlo (disclosure of several iten 1,000+ 4.000
Minimum scenario (based on 30 mxapurs) 300** 1,200*

Note: numbergounded to the nearest hundreds

* calculated based on EU average hourly salary of senior officials and managers of EUR41.50 (based o
adjusted Eurostat Structure of Earnings Survey from 2010)

** calculated in proportion to min and max scenario for largens

Source: Commission own calculations based on: public consultations (minimum scenario and legal advi
CSES. 2010. 4th Company Law Directive and IFRS for SMEs and Ramboll, CapGemini. 2009. Final Re
Priority Area Annual Accounts/Company L&w.

The analysis below will be based on a conservative assumption that only large firms are queried
(except in Option ?% ¢ were only SMEs involvetie cost below would be 75% lower. We assume
that firms will always use legal advice in order to screen the information that could potentially be
used against them.

Assumption on variable costs of administration

The cost of hiring an external auditor cdule considered as a prudent proxy for the maximum cost
that authorities would incur for processing and analysing the information. The aforementioned
accounting studies® will be used for these estimates, since they also provide the cost of auditing the
notes. Moreover, when computing the administrative burden of authorities, it is assumed that half
of the cost stems from collecting the firm respess(this includes sending the requests, responding

to questions, sending reminders, converting data to electronic format if not submitted electronically,
NBIljdzSadAy3ad FANVYAQ | dziK2NAT FdA2y G2 &akKlINB GKS
remaning cost corresponds to the cost of analysing the data, including econometric analyses, data
aggregation and reporting (Tab. A8.2).

Table. A8.2. Estimated cost of authorities in gathering and analysing information (EUR
responding company)

Administration cost per single firm reply
Scenario SMEs Large
Collection | Analysis | Collection| Analysis
Maximum 850 850 3,050 3,050
Minimum* 250 250 850 850

Note: based on cost of audit of notes to financial statements; numbers rounded to nearest hundred; s
* calculated as proportion of firm costs reported in Tab. A8.1
Source: As in Tab.A8.1.

Assumption on fixed cost of administration

2% Discarded option, seAnnex 7.
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Options 1 and %°could be implemented by the Member States either i) by using their existing
resources (e.g. relevant ministries or authorities) or ii) by establishing new authorities/bodies. The
cost of both scenarios will be assessed. In case of i), only the variablascpresented in Table A8.2

will be used. In case of ii), the calculations will be based on the experience from the Consumer
Protection Cooperation (CPC) network.

The 2012 study on the evaluation of the CPC netfiddstimates the average annual operating cost
of a national competent authority regarding CRilated tasks at around EUR130,000 per Member
State. Average employment in such a body amounts to 4.4 persons in terms of full time equivalents.

When analysing djpns 1 and 3 with new authorities, it will be assumed that these bodies will be
established in all but one MS (the UK has already an equivalent dedicated auth@ijA).
Moreover, we will assume that such bodies will have the capacity to handle allr&§digsts both in

terms of data collection and analysis. Therefore, no variable cost will be added (this assumption
holds as long as the number of SMIT requests is relatively low, see the sensitivity analysis below).

Assumption on coordination cost

For optons 1, 2, 3 and 5 it is necessary to estimate the coordination costs for national authorities
(Option 1) and the Commission (Option 2, 3, 5). These include identifying relevant authorities,
negotiating their agreement to issue information requests on therritories, defining common
templates, definitions of variables and calculation methods, avoiding duplicate reporting (e.g. by
parts of the same consortium) and other contacts with national authorities to solve potential issues
with implementation of ifiormation requests.

Based on the CPC stddfy one can estimate the share of coordination cost in the cost of data
gathering and analysis to rougt®%6°", but for the ease of calculations we herewith use 10%.

Assumption on the number of firms queried

It is assumed that in a large majority of cases, requests for information would be addressed to a low
number of market participants (likely below 5), peularly in the context of an infringement
procedure. This assumption comes from the experience with investigations in the State aid domain,
where the number of firms asked is usually very low (e.g. in the Fiat®&asely the beneficiary was
asked; in tle Starbucks case, in addition to the beneficiary, also a few competitors were asked). With
regard to the examples used in this impact assessment (Section 2.2.1), this would concern e.g. the
case of infrastructure concessions (information request could ddressed to the concessionaire

and a handful of competitors) or gdwocking (e.g. in the music sector information requests could
address four major market players).

295
296

See chapters 6.1 and 6.4

CPEC. 2012. (External) evaluation of trengOmer Protection Cooperation Regulation. ppAQA.
http://ec.europa.eu/consumers/enforcement/docs/cpc_regulation _inception_report red2@#0212 en.pdf

e KS Lyydzf Ozad 2F Lttt /t/ Q& {Ay3IES [AlArAaAZY hTFTFAOS:
Competent Authorities (offices gathering the information and processing cases). See CPEC. 2012. Page 111.

8 Eor details sednnex 5.
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In less frequent occasions, and particularly (although not exclusively) in the contexXoohing
legislative initiatives, the number of addressees of information requests could be higher, but still
limited - likely below 50. This assumption seems reasonable considering the number of firms
surveyed by the European Banking Authority's 2016kbstness test, which addressed 51 biggest
European banks covering 70% of banking asSetsshould be noted, however, that in some sectors
even a smaller number of firms could be representative for the overall sector (e.g. there are only 5
European majorcement producer®®). With regard to the examples presented in this impact
assessment (Section 2.2.1), such largeale information requests could be used e.g. to support the
decision of a potential extension of the scope of the tpmcking regulation.

It is also assumed that all firms queried will reply to the information reqtfést.
Assumption on the number of information request per year

Considering the 'last resort' nature of SMIT, it is assumed that there will be up to 4saalall(i.e.

up to 5 addresees) and 1 largescale information requests (i.e. up to 50 addressees) per year. This
seems reasonable as, for example, in the State aid domain, information requests have been issued
only twice since 201 the Commission has lost 17 cases in front & @ourt due to the lack of

firm information in 20 years (i.e. on average less than once per year). It is important to emphasize
that launching an information request under SMIT would require a formal Commission Decision,
which would in reality certainly fther limit the number of SMIT uses.

Table. A8.3. Estimated number of firms covered by information requests per year

No. of request Firms per Total number of
Request type per year request firms covered
‘Smaliscale’ request 4 upto5 20
'Largerscale’request 1 up to 50 50
Total 5 70

Summary of calculations

Based on the above assumptions, the following analysis shows estimated total annual EU28 burden
per option per minimum and maximum scenario.

299 http://www.eba.europa.eut/eba-publishes2016-eu-wide-stresstest-results

%9 http://www.globalcement.com/magazine/articles/82&p-75-globalcementcompany
My2aGa 27 alyOlizya 2N Fyeée LRGOGSYGALf
not considered.

%2 Eor details sednnex 5
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Table. A8.4. Detailed EU28 total annual costagftions calculations per scenario (in thousands

Euros)

Data gathered using

Existing resources

New authorities (Opt. 1 and 3)

Min. | Max. Min. | Max.
Option 1 (Exchange of best practices between Member States)
Firms (preparation) 0 308 0 308
Firms(legal advice) 0 280 0 280
Member States (collection, analysis) 0 427 0 3,510
Member States (coordination) 0 43 0 43
Commission (analysis) 0 214 0 214
Total 0 1,271 0 4,354
Option 2 (No barriers to information sharing with the Commission)
Firms(preparation, 50%) 0 154
Firms (legal advice, 50%) 0 140
Member States (search, 2.5%) 6 21
Member States (collection, 50%) 0 107
Member States (legal advice, 50%) 0 140
Commission (analysis, 50%) 0 107
Commission (coordination) 12 43
Total 18 712
Option 3 (national SMIT)
Firms (preparation) 84 308 84 308
Firms (legal advice) 280 280 280 280
Member States (Opt. 2: 2.5%) 6 21
Member States (collection) 60 214 3,510 3,510
Member States (legal advice) 280 280
Commissiorfanalysis) 60 214 60 214
Commission (coordination) 12 43 12 43
Total 781 1,359 3,945 4,354
Option 4 (EU SMIT)
Firms (preparation) 84 308
Firms (legal advice) 280 280
Firms (norconfidential version, 25%) 6 22
Commission (collection, analysis) 119 427
Total 489 1,037
Option 5 (combination of Options 2 and 4)
Firms (preparation) 84 308
Firms (legal advice) 280 280
Firms (norconfidential version, 25%) 6 11**
Member States (search, Opt. 2) 6 21
Member States (collection, O) 0 107
Member States (legal advice, Opt. 2) 0 140
Commission (collection) 60** 107**
Commission (analysis) 60 214
Commission (coordination) 12 43
Total 507 1,230
Option 6 (Eurostat)***
Firms 10,511 38,540
Member States 8,067 29,580
Total 18,578 68,120
Option 7 (Accounting Directive)*** Min SMEs| Min. large | Min. total | MaxSMEs| Max large| Max total
| Firms (preparation) 485,006 51,959 536,965| 1,616,687 190,516 1,807,203
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Firms (audit) 200,886 73,608 274,494 666,516 264,124 930,640

Total 685,892 125,567 811,459| 2,283,203 454,640| 2,737,843

Note: Assumption of 4 smaficale requests (up to 5 firms) and 1 larger request (up to 50 firms) a*yeased
on small request only (infringement requests); ** all collection done by Commigditn.) or following
option 2- half done by Member States (Max.); *** discarded option.

Option 1. Exchange of best practices between Member States and with the Commission

The additional cost of this option to large firms is as assumed above betrezerand EUR0.59m. A
situation with no cost occurs if none of the 27 Member States currently without inquiry powers
would decide to implement them. The maximum cost would occur if all Member States introduced
investigative powers.

The same logic applies @dditional cost to national authorities that could be between EURO and
EURO0.47m including coordination costs of EUR0.04m. Additional burden on the Commission to
analyse responses amounts to between zero and EURO0.21m.

If all 27 Member States without dediresl bodies decided to set them up, the maximum cost of this
option would increase for authorities to EUR3.5m. The coordination cost is as above. Although
creating new bodies only to handle a low number of request envisaged in this proposal does not
seem poportional and reasonable, it might be justified if Member States decided to additionally use
them for internal purposes. In case of the latter, the administrative burden on firms would raise
significantly. However, for the purpose of comparability, aliams are assessed based on the same
scenario of 4 smaller and 1 larger requests per year (as in Tab. A8.3).

The total cost of Option 1 is between zero and EUR1.27m (if existing authorities are used) and up to
EURA4.4m (if new dedicated authorities areated).

Option 2. Lifting regulatory limitations to the sharing of firdevel information between the
Member States and the Commission

Under this option, Member States would share with the Commissionéxral information already
available to them or tht can be obtained using existing Union or national level powers. No new
investigative powers would be granted.

To evaluate this option, future data needs of the Commission have to be estimated. This is rather
difficult since it requires foreseeing futurebstacles to the functioning of the single market.
Consequently, it would have to be estimated to what extent the future data requirements by the
Commission could be covered with the information that Member States would already have or be
able to requesthith their existing powers at that point in time.

In order to compute a ballpark estimate, we will assume optimistically that 50% of future data needs
by the Commission could be met by existing investigation powers of national authorities. In this
scenarig the Member States do not have any information readily available, but would have to
request it from the relevant firms. It should be noted, however, that the real number will depend on
the nature of the individual cases. Based on the analyses in Secddh @hdAnnex 6 it can be

inferred that there are common instances in which the Member States would not have any
information needed by the Commission available nor it would be able to acquire it using their

126



existing investigation powers. In this scenarioe cost to firms and authorities would be close to
zero and would consist only in checking if information is available to national authorities.

Cost on firms will range from zero (when no information is requested from firms) to EUR0.29m (if
firms are aked for information using the existing national investigation powers). Public
administration would be responsible upon Commission's request for checking if information is in
their possession and forwarding it to the Commission. Since this should be & largehanical
exercise, the additional cost is considered very low. It is assumed at 10% of collection cost reported
in Option 3 and EWide could range between EUR6,000 and EUR21,000, depending on the amount
of data requested. We further assume that thatd is not in the archives, but its collection is within

the existing powers of the Member State which would gather it at the cost of EURO.11m. We further
assume that Member States would do legal vetting of all data before it is sent to the Commission (as
it may be used for infringement proceedings against that Member State). This would cost between
EURO (when no information is sent) and EUR0.14m (calculated on the basis of legal adwice cost
Tab.A8.1). The coordination cost of the Commission would comsistinding whether the
information is available at the national level and what national authorities it should contact
(potentially different authorities in different Member States). This cost is estimated to between
EUR12,000 and EUR43,000. The cost taf @aalysis ranges from EURO (no data) to EUR0.11m. Thus
the total cost of this option for all stakeholder is estimated between EUR18,000 and EU&&.71m

Option 3. Introducing residual investigative powers through national level single market
information tools

'YRSNJ GKA&A 2LJWaA2y>X aSYOSNI {GFdSa ¢2dZ R KIF @S (2
request. The Elide cost of this option to firms would range between EUR0.36m and EUR0.59m
(preparation cost and cost of legal advice). In case Member Stedeld apply the new investigation

powers using existing resources, the burden on administration would consist of a negligible cost of
checking if the information is already available (as in OptianE2JR6,00EUR21,000), the direct

cost of gathering tis information (between EUR0.06m and EURO0.21m), and the cost of legal vetting
0ST2NBE Al Aa a&aSyid G2 GKS /2YYA&aairzy o69!'wnouHyyY
cooperation with authorities, agreeing on common questionnaire and definitions, avoidinglal

counting in case of multinational enterprises, etc.) amounts to EUR12,000 and EUR43,000. The cost
of data analysis ranges from EUR0.06m to EURO0.21m. The total annual cost of this option to all
stakeholders would range between EUR0.78m and EUR1.37m.

Currently, the UK is the only Member State with an authority (CMA) to issue information requests in
the single market domain. If all other Member States chose to establish such authorities, the
aggregated fixed cost to national administrations would amaenEUR3.5m in both minimum and
maximum scenarios. This fixed cost is assumed to cover all national expenses (checking if
information is available, collection of the information, legal advice). Burden on firms and the
Commission would remain the same. hist case, the total cost of Option 3 would range between

%3|n case theCommission requested data is readily available to the national authorities, their cost of

02t t SOGA2Y 2F 9! wndmmY YR FANNVQa 024G 2NJ LINBLI NI (A2
Therefor EURO.4m would have to be deducted from the tofahe maximum scenario. See also sensitivity

analysis section.
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EUR3.9m and EUR4.4m. This scenario seems unlikely given the low number of information requests
to be processed under this proposal. However, it might materialise if Member States would decide
to usethe new investigative powers not only for the infrequent Commission requests, but also for
their domestic purposes. In the latter case, the administrative burden on firms would raise
significantly. However, for the purpose of comparability of the optiatisare assessed based on the
same scenario of 4 smaller and 1 larger information requests per year (as in Tab. A8.3).

Option 4. Introducing an Edevel Single Market Information Tool (SMIT)

Preparation of the requested information is expected to cost $iraddressed by information
requests between EUR0.08m and EURO0.31m. Legal advice would contribute additional EUR0.28m to
the burden. Should a responding firm consider that its reply contains information that should remain
confidential visa-vis that MembelState, it may decide to share only a roonfidential version of its
reply with national authorities. Based on the input from stakeholders through the public
consultation and bilateral meetings, creation of such additional -confidential version is
consdered quite burdensome and time consuming. For the purpose of calculating this
administrative burden, we assume that all firms subject to sis@dle requests (which are more
likely to be used in the context of infringement proceedings against MembersStdtere national
authorities would have access to firms' replies) would decide to prepare aowoidential version

of their replies. We furthermore assume that this would add 25% to the cost of preparation of the
reply. The resulting burden stands betwe&URG6,000 and EUR22,000. The total cost to firms is,
therefore, between EUR0.37m and EURO0.61m.

There is no cost to national authorities The cost to the Commission of gathering and analysing data is
estimated at EUR0.12m to EUR0.43m. There is no coominatist for the Commission as it would

ask firms for information directly. Therefore, the total cost of this option ranges between EUR0.49m
and EUR1.04m.

Option 5. A 'hybrid' approach combining Options 2 and 4

In terms of administrative burden, this optias a combination of the costs of Options 2 and 4. The
total EU annual burden on companies is expected to range between EUR0.37m and EURO0.6m,
assuming that Member States do not already possess the required information, but that the
information must be gathred either by national authorities or the Commission (50% each according

to Option 2). The burden on national administrations (including finding information collected earlier,
collecting information from firms and legal vetting before the informationeistgo the Commission

¢ as described in Option 2) would amount to between EUR6,000 and EUR0.27m. The burden on the
Commission (including the coordination cost, the cost of collecting information (ranging from
collecting 100% information in the minimum seei to 50% in the maximum scenario), and the

cost of data analysis) ranges between EUR0.13m and EURO0.36m. Hence, the total EU cost of this
option would range between EUR0.51m and EUR1.2m.

Option 6. Enhancing the coverage of European statistichscardedoption
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The option on enhancing Eurostat statistics would cost companies between EUR11m and EUR39m
and national authorities between EUR8m and EUR30m. The EU total cost would range from EUR19m
to EUR68I™,

Option 7. Introduction of regular reporting obligabin via Accounting Directive discarded option

Enhancing the reporting obligations in the accounting directive would increase the burden on
companies by between EURO0.5bn and EUR1.8bn annually. If audit was required, this would increase
the burden further ly EUR0.3bn to EURO.96h

Impact on SMEs

SMIT is primarily concerning large enterprises, meaning no administrative burden on SMEs as a
default. There may, however, be instances where SMEs (except micro entities, which are exempted)
would be asked tgarticipate (e.g. in case of smaller Member States or certain sectors of economy

in which mediumsized companies may be the main market players). The individual costs of an SME
to reply is estimated to range between EUR300 and EUR1,000 per informatiastajth a cost of
EURZ1,000 for legal advice (roughly a quarter of cost of large firms, see Tab. A8.1). Moreover, in case
only SMEs are covered by an information request, the global impact of all options amounts to
roughly a quarter of the cost presented Tab. A8.#°.

It must be noted that in case of Options 1 and 3 Member States may decide to cover all companies
(e.g. not excluding micro entities) and issue information request more often for domestic purposes.
In that case the administrative burden on E8Mwould increase substantially.

Benchmarkg cost of the baseline option

To compare the cost of the discussed alternative options, we must consider the cost of the data
collection in the baseline scenario. Given the limitations of the current possibiliitbsregard to

%4 Based on the IA on FRIBS: the total EU cost on data providers of European Business Statistics stands at

EUR689m per annum for the whole EU and at EUR290m for National Statistical Autfid8®Weds Structural
Business Statistics (SBS) collects similar data to at least some of those likely to be requested by SMIT. The
share of cost of SBS for data providers and NSA is estimated in the FRIBS IA at 8.39% and 15.3% respectively of
the total EU cosof the European Business Statistics. There are around 75 different variables collected per
responding company (the actual number depends on company size and sector, some variables are not annual
and data collection methods vary for different variabldspte that the total cost depends on many factors

(e.g. the cost of collecting a variable may dramatically vary depending on whether information is readily
available from other sources or not), and there is no linear relationship between number of vadabléstal

cost. Nevertheless, given the above, the cost of adding one additional variable to SBS can be very roughly
estimated at around EURO.77m for companies in the EU, and EUR0.6m for NSAs of the EU. In the maximum
scenario around 50 items are asked f{a notes to financial accountsjesulting in a cost of around EUR38m

for companies and EUR30m for NSAs. The minimum scenario was constructed as proportion of preparation
cost for large companies reported in Tab. A8.1. As explained, these estimateergreough, and should

rather be viewed as giving a general idea of the involved costs only.

3% preparation and audit cost as reported in Tab A8.1 and A8.2, audit cost for SMEs: max scengfio0EUR1
(based on studies reported Tab A8.1.), min scenario EURB0culated in proportion to cost of preparation

for SMES), no. of firms affected larg®.043m preparation and audit; SME&.6m (preparation), 0.4m (audit).

3% except for the new authorities scenario where cost stand at 85% of the total cost of Option 1 and 3 with
dedicated new authorities presented in Tab A8.4.
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collecting proprietary firm information (i.e. the lack of any investigation tools that could gather
similar information in the internal market field outside of the competition law donfdin such
comparison is far from onto-one. The closégroxy is the Eurobarometer representative opinion
poll. It caters for data reliability, representativeness and timeliness, but is not designed to collect e.g.
detailed descriptions, it is uncertain that companies would be willing to provide confidential
information (participation is voluntary), and given the random selection of participants firms of
interest might not be questioned. An approximate cost of a single question for an EU wide
representative poll for citizens is around EUR15,000, and can berhig case of firm surveys (e.g.
given difficulties in gathering representative sample of willing respondents). Thus, for instance, a
survey corresponding to the scenarios considered in this impact assessment would cost the
Commission between EUR210,000daEUR750,000 (assuming citizens survey &8sthere is a
corresponding cost to firms, but due to the lack of data on cost of replying to such surveys, it cannot
be estimated. It should be noted, however, that a representative survey usually covers 1000
companies per Member State.

A8.2. Benefits

The benefits of using the tool could be thrésd: (1) direct benefits; (2) cost savings; (3) shifting the
burden.

Direct benefits Benefits of information requests can be estimated based on past cases, as teporte

in Section 2 of the impact assessment. For instance, the benefits of assrakalinformation request
(covering up to 5 firms) could range from around EUR25m (as evidenced by Fiat or Starbucks in the
competition area) to EUBbn (as shown by the exampdé¢ infrastructure concession). Assuming that

half of smaklscale information requests would typically be successful, benefits would range between
EURS0mM and EURbnN. Benefits of larger information request, which would in majority of cases
likely be usedor informing legislative initiatives, are expected to be even greater. For instance, even
small changes in the gdaocking regulation with regard to copyrightotected content for the
intellectual property intensive industries could bring benefits oftaife URRbn in terms of additional
investments or savings to consumers.

Cost savingsMore narrow calculation of benefits could be done by estimating costs saved on
procuring external studies. Although, as discussed in Section 2 of the impact asseésmejority

of cases external contractors are not able to obtain the kind of information SMIT could provide,
studies are used anyhow in the absence of any other source of information, particularly for
informing legislative initiatives (results are, howeveften far from perfect: attempts to get
proprietary information from companies via interviews are rarely successful, and the results are
often based on numerous assumptions and highly aggregated data). Based on the Commission
experience, a study with dailed analysis of up to 5 firms can cost between 100 and 200 thousand
euros (corresponding to smaitale information requests, particularly in the context of infringement

%7 nvestigation powers in the competition law domain cannot be used for other purposes. For detils s
Annex 6

%% Corresponds to asking between 14 and 50 questigres rough equivalent of minimum and maximum
scenario.

130



proceedings), while a study covering up to 50 firms can cost between 200 and @@$attd euro.
Therefore, Member States and the Commission could benefit from savings on case studies ranging
between EURO0.4m and EURO0.8m. The Commission could benefit from savings on larger studies
ranging between EUR0.2m and EURO0.8m. Therefore, the reptateof 4 small and 1 big study
would bring benefits in terms of cost savings to the administration of between EURO.7m and
EUR1.6m.

Shifting the burdenlIn case information is shared between the Commission and national authorities,
or vice versa, cost borey one side constitutes a savings of the other. Administrative savings would
emerge for the side that would receive the data without organising the collection. These savings
would depend on the number of cases in which the data is shared. For examgéseif Option 4,

the cost of data collection in the context of infringement proceedings bore by the Commission would
be the maximum saving for national authorities who receive them.

Likelihood of benefits to materialise.In case of Option 1, which depemdon setting up
infrastructure (both legal and institutional) to conduct inquires in all but one Member State, the
likelihood of savings materialising is considered low at least in the medinmThis likelihood could
increase with creation of national pacities in the Member States, but problems such as
coordination and timeliness of information would remain.

For Option 2, given that the majority of Member States currently cannot collect a great deal of
information and that no new collecting powers wdube granted, a significant part of future
Commission data needs will not be met (above assumed at least 50%). Therefore, the likelihood for
benefits is also limited and assessed as medium.

For options 3 and 5, likelihood is considered high as all retewdormation could be collected.
There is a risk, however, that some national authorities may not share all of the requested
information with each other or with the Commission (Option 3), or that the process could take
longer due to coordination delays fon 5 necessitates going through a sequence of steps:
checking if Member States have the information or can obtain it; waiting for the Member States to
organise collection and deliver the information; in case Member States do not deliver the
information or cannot obtain it, organising a collection by the Commission).

The likelihood of benefits materialising in Option 4 is very high, as the Commission would have direct
access to the necessary data without any coordination delays.

In the case of Options &nd 7, the likelihood is considered low as necessary information is unlikely
to be collected due to inflexibility of these two options as regards collection of relevant information
in an adhoc manner.

A8.3. Comparison of costs and benefits
The table belw summarises total EU wide annual costs and benefits of all the options.

Table A8.6. Comparison of total EU28 annual costs and benefits per option per stakeholder type.

Costs Benefits
Option | Stakeholder Min. (EUR) Max. (EUR) Value (EUR) Likelihood
0 Commission 0.21m 0.75m 0 High

131



Table A8.6. Comparison of total EU28 annual costs and benefits per option per stakeholder type.

Costs Benefits
Option | Stakeholder Min. (EUR) Max. (EUR) Value (EUR) Likelihood
Total option O (Baseline 0.21m* 0.75m*
1 Firms 0 0.59m
Member States 0 0.47m Low
Commission 0 0.21m
Total option 1 0 1.27m
2 Firms 0 0.29m Smaliscale
Member States 0.006m 0.27m requests (in the | Medium
Commission 0.01m 0.15m context of
Total option 2 0.02nt 0.72n% | infringement
3 Firms 0.36m 0.59m proceedings):
Member States 0.35m 0.52m EUR 50rEUR High
Commission 0.07m 0.26m 6bn
Total option 3 0.78m 1.37m
4 Firms 0.37m 0.61m Larger requests;
Commission 0.12m 0.43m EUR 9bn and | Very High
Total option 4 0.49m 1.04m | more
5 Firms 0.37m 0.6m
Member States 0.006m 0.27 Additional .
Commission 0.13m 0.36m savings on '9
Totaloption 5 0.51m 1.23m | Studies:
6 Firms 10.5m 38.5m EUR 0.7nt EUR
Member States 8.1m 29.6m 1.6m Low
Total option 6 18.6m* 68.1m*
7 Firms 537m 1, 807m
Firms audit 274m 931m Low
Total option 7 811m* 2,738m*

Note: Assumption of 4 smaficale requests (up to Brms) and 1 larger request (up to 50 firms) a yealt
number are rounded, totals are recalculatetNot comparable with options 1,3,4,§ different amount of
information covered (e.g. in case of Option 2 only 50% of information needs covered) oerdiffieimber of
firms (Options 0, 6 and 7).

A8.4. Sensitivity analysis

A sensitivity analysis is carried out in order to assess whether the ranking of options in terms of their
cost efficiency changes with respect to: the amount of information needed ithatlready at
disposal to national authorities (i.e. they do not have to collect it from firms); the number of firms
covered by smaller and larger requests and the composition of administrative costs.

Sensitivity analysis of Option 2

Option 2 is based on two important assumptions on the future data needs of the Commission that
are hard to quantify ex ante:

A) the percentage of the data that could be provided by the Member States (regardless of
whether it is readily available to the Membé&tates or they have the power to ask for it);
and

B) Out of all the data that can be provided by the Member States (as defined in the point
above), the percentage of data they would have to ask firms for.
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The table below shows how the total cost of Opt®rhanges with respect to different combination
of the two variables discussed above.

¢FofS tlydrd LYLIOG 2y GKS O2aid 2F hLAz2y W RS
the possession of Member States and the proportion of that dataatimeeds to be collected from firms (

EUR thousands).
(B)Out of all the data that can be provided by S, the percentage of data they would have i
ask firms foir(%)

5 > 0 10 25 50 75 90 100
s 2 0 64 64 64 64 64 64 64
£ 10 113 121 133 153 174 186 194
58 25 187 207 238 288 338 368 388
o ’g 50 311 351 411 511 611 671 712
s8g 75 434 494 584 735 885 975 1,035
$ 2 90 508 580 689 869 1,049 1,157 1,23Q
<8 = 100 558 638 758 958 1,159 1,279 1,359

Note: ceteris paribus R

HowtoreadthistableC2 NJ SEF YLX ST pmx: 2F (GKS FdzidzaNB / 2YYAaai@y

The Member State does not have any of that information available at hand but has to get all of it (i.e. 100%) directl

firms (B) In this case, the cost of Option 2 is EUR 712,000 (see highlighted cell). This combination of assumptions \

as the central scenario for analysing cost of Option 2 and consequently as input to Options 3 and 5.

In case the national authorities couttkliver all the information required by the Commission, the
total cost of Option 2 would range between EUR0.56m (in case they have all the information readily
available) to EUR1.36m (if all information would need to be gathered from firms). Only suds figu

could be directly compared to the cost of other options.
Impact of Option 2 on Options 3 and 5

As Option 2 feeds into Options 3 and 5, any alterations to the above assumptions will affect these
two options as well. More precisely, the more of needetbimation is readily available to the
national authorities, the less costly Options 3 and 5 become (as the following costs are reduced: the
cost of firms to prepare information, the cost of legal advice, and the cost of authorities to organise

data collecion)*®.

399 Option 3 with new authorities is always the most expensive, ceteris paribus
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Table A8.8. Impact on the ranking of Optiongpg3 RSLISYRAY 3 2y (KS | Y2dzyi
needs in possession of Member States and the proportion of that amount that needs to be collected frc
firms.
Option 3 Option 4 Option 5
(reuse of authorities)

% (B) Out of all the data that can be provided by (A} percentage of data they would have to ask firms for
§ " 0 25 50 75 100 0 25 50 75 100 0 25 50 75 100
8= 0 3 3 3 3 3 1 1 1 1 1 2 2 2 2 2

% % 25 3 3 3 3 3 2 2 1 1 1 1 1 2 2 2

g _g 50 2 3 3 3 3 3 2 2 1 1 1 1 1 2 2
a8 750 2 2 | 3 3 3 3 3| 2|1 1 1 1 1] 2 2
<3 100 1 1 1 ‘ 2 2 3 3 3 1 1 1 1 1 2 2

Legend: * the most cost efficient (leastostly) option; 2 the second most efficient option;-3he third most efficient

option; Note: Options ranked based on the total cost of the maximum scenario; ceteris paribus

Option 4 is the least costly in case national authorities could satisfy b2kf& of the future

/| 2YYAaaArzyQa RIFGF ySSRa ONB3IFINRfSaa 2F gKSUKSNJ
to collect it from firms) and in all cases when national authorities would need to collect from firms

75% or more of the data that they camgvide. Option 5 is the least costly in the remaining cases.
Option 3 (in case existing authorities are reused for issuing information requests) is the least costly

in cases when national authorities can provide all the information the Commission needghand

half of that information is already readily available to them (Tab A8.8). Changes in the number of
firms queried do not affect the above (table not presented).

Consequently, Option 4 is the least costly in 56% of cases, followed by Opgiéd#% ofcases and
Option 3¢ 12% (assuming that all combinations of variables presented in table A8.8 are equally
possible).

The below table shows how Options 3 and 5 compare in terms of total cost to the preferred Option
4, depending on different combinations @fption 2 assumptions.

Table A8.9. Cost of options 3 and 5 in relation to the cost of the preferred option 4 depending on different
assumptions for Option 2 (in % of Option 4 cost).
Option 3 Option 5
(reuse of authorities)
(B) Out of all the data that can be provided by (A% the percentage
of data they would have to ask firms for (in %)
0 25 50 75 100 0 25 50 75 100

o
EE o3 3 3 3 3|[6 6 6 6 6
£ o512 17 21 26 31 || 7 2|3 8 12
2 21 31 ||-20 -10 1| 9 19
S 2 17 31 |[-33 -19 -4 |10 25
<38 12 31||-46 27 8|12 31

Note: Options compared based on the total cost of the maximum scenario; ceteris paribus

Howtoread thistableC2 NJ SEI YL S5 pm: 2F (KS ¥FdzidzNB / 2YYA&dar@ycC

The Member State does not have any of that information available at hand but has to get all of it (i.e. 100%) directly 1

firms (B) In this case, compared to Option 4, Option 3 is 31% more expensive and Option 5 is 19% more expensive.

On the onehand, Option 3 and 5 can be up to 30% more expensive than Option 4 in cases when
national authorities would need to contact firms directly to collect all relevant information. On the
other hand, when all information is readily available to the nationahatities, Options 3 and 5 can

be up to 46% less expensive than the preferred option. On average Option 3 is 12% more expensive
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and Option 5 is 1% less expensive than the preferred option (assuming that all combinations of
variables presented in table A8#&e equally possible from the analysis of options it is clear
however, that instances where information is not available at national level are more common,
additionally the effectiveness of Option 5 is reduced by a lengthy process which is not monetized)

Impact of the number of firms queried on the ranking of options (assuming reusing existing
authorities under Option 3)

This analysis is done only for the options with the highest probability of delivering the benefits,
which are Options 3 to 5.

The numler of firms queried does not influence the order of options. Option 4 is in all cases the least
costly, followed by Options 5 and 3 (assuming reusing existing authorities for issuing information
requests; data not presented).

Impact of Option 3 on the raking of options, assuming creation of new national authorities

In the scenario when new dedicated authorities would be created for conducting information
requests at the Member State level, the number of firms queried would influence the ranking of the
options.

Table A8.10. Impact of the number of firms covered on the most cost efficient option.
Option 3

(new authorities) Option 4 Option 5

No.of firms per smaikcale request

§ 1 5 10 20 30 40 50 1 5 10 20 30 40 50 1 5 10 20 30 40 50
? 5003 3 3 3 3 3 3 11 1 1 1 1 1 2 2 2 2 2 2 2
S 7503 3 3 3 3 3 3|[1 1 1 1 1 1 1]]l2 2 2 2 2 2 2
i‘; 1003 3 3 3 3 3 3 1 1 1 1 1 1 1 2 2 2 2 2 2 2
>303 3 3 3 3 3 3||1 1 1 1 1 1 1|]l2 2 2 2 2 2 2
é %003 3 3 3 3 3 3 1 1 1 1 1 1 1 2 2 2 2 2 2 2
E 600 Q 2 2 2 2 2 2({1 1 1 1 1 1 1|23 3 3 3 3 3
21000 2 2 2 2|1 1 1 1 1 1 1)2 2 2 3 3 3 3 3 3 3

Legend:  the most cost efficient (least costly) option; the second most efficierdption; 3- the third most efficient

option; Note: Options ranked based on the total cost of the maximum scenario; ceteris paribus

Option 4 is the least costly in cases when up to 20 firms would be covered by ascaball
information request and up tod00 in a larger request. Above that level, Option 4 becomes second
best and Option 3 becomes the least costly. Option 5 is the second mosftiosnt (and Option 3

the third) in cases involving up to 1 firm in sreadhle request and 600 in larger rexgis. Above
that level, Option 5 becomes the third best (Tab. A8.10).

On the one hand, this situation is a direct result of using only a fixed cost to calculate Option 3
administrative expenses for the newly created authorities (cost is a constant independent of the
number of firms covered). On the other hand, Options 4 &ndre based on a variable cost (cost
increases with the number of firms). In reality, an authority with a fixed number of staff could only
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process a certain number of requests per year, and would need to hire more staff to cover additional
requests. More ealistic cost structure of Option 3 (assuming creation of new authorities) should
take that into account, the administrative costs should be composed of a fixed cost up to a certain
level and a variable element above it. In such cases, there would bepazi on ranking of options.
Given, however, that SMIT is intended for an exceptional use on a small number of cases, such
additional complication would not change the result and is not introduced for the sake of simplicity.

Impact of change in proportiomf authorities cost for data collection and analysis

The calculations of all options are based on the assumption that the cost for authorities is equally
split between data collection and data analysis (see Tab. A8.2). The table below shows how changing
this proportion affects the ranking of Options 3 to 5 in terms of their cost efficiency, as well as how
the cost of Options 3 and 5 compares to the cost of the preferred option 4.

Table A8.11. Impact of the share of data collection cost on the most-gfftient option and cost
difference from the preferred option.

. Ranking Cost difference from Opt 4 (%
S Option3* Option 4 Option 5 Option3* Option 5
g 0 3 2 1 29 25

o 10 3 2 1 29 -16

§ 20 3 2 1 30 -7

S 30 3 1 2 30 1

S 40 3 1 2 31 10

o 50 3 1 2 31 19

T 60 3 1 2 31 27

s 70 2 1 3 32 36

o 80 2 1 3 32 45

& 90 2 1 3 33 53

? 100 2 1 3 33 62

Note: Options ranked based on the total cost of the maximum scenario; ceteris paribus;

* Option 3 with reuse of existing authorities;
When the share of data collection cost in the total cost of data collection and analysis is 30% or
above (and consequently the share of data analysis cost is 70% or below), Option 4 is the least costly
option in terms of the total cost (that is in majorit§ cases). Below 30%, Option 5 becomes the least
costly. Option 3 (assuming creation of new national authorities) is in all cases the most expensive
option (data not presented, ceteris paribus).
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ANNEX9: WHY SHOULD THRJACT?

According to Article 501 TEU, the limits of Union competence are governed by the principle of
conferral. The use of Union competences is governed by the principles of subsidiarity and
proportionality. According to Article 5(2) TEU, the Union shall act within the competencesreahf
upon it by Member States in the Treaties to attain the objectives set out therein. The achievement
of a functioning single market is an objective to be reached by the Union in cooperation with the
Member States (shared competence, cf. Article 4(2)EBV).

A9.1. The legal basis

Article 114 TFEU allows for the adoption of measures for the approximation of the provisions laid
down by law, regulation or administrative action in the Member States, provided that such measures
have as their object the easblishment or functioning of the single mark®t The need to establish a
coherent and systematic mechanism for the collection of reliable and accurateleieh
information for the purpose of enforcing single market law at a clussler scale is the coref the

policy intervention. Existing national rules provide for an uneven and insufficient level of information
collecting, making enforcement of the single market rules more difficult or even impossible. As a
result, obstacles to the proper functioning the single market could be created. The use of Article
114 TFEU would therefore aim at preventing the emergence of obstacles to the functioning of the
single market and should be enough legal basis for an EU action entrusting Member States
authorities wth powers to collect information (option 3J.

However, should the policy intervention require entrusting the Commission with specific powers to
collect information from firms (option 4), Article 114 TFEU would need to be supplemented by
Article 337 TFEWhe latter entitles the Commission, within the limits and under the conditions laid
down by the Council, to collect any information required for the performance of the tasks entrusted
to it. The combination of Articles 114 and 337 TFEU has already bedrirusther legislative acts
entrusting the Commission with information collection powers, notably Directive (EU) 2015/4535
Moreover, the use of Article 114 TFEU for entrusting EU institutions or bodies with powers for the
implementation of harmonised rak has already been accepted by the CJEU, including the possibility

19 According to Article 26 TFEhe internal market shallamprise an area without internal frontiers in which

the free movement of goods, persons, services and capital is ensured in accordance with the provisions of the
Treaties.'

S, Judgments of the CJEU in cas88®@03, Germany vs. European Parliament and Council, paragraphs 38

to 42 and 80; @34/02, Arnold André GmbH & Co. KG vs Landrat des Kreises Herford, paragragteng8ic

376/98, Germany vs. European Parliament andr@il, paragraph 86.

%2 Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September 2015 laying down
a procedure for the provision of information in the field of technical regulations and of rules on Information
Society service@dification), OJ L 241, 17.9.2015, p.1.

Note that the original Commission proposal was based on the then Article 213 of the Treaty (now 337 TFEU)
only. However, the legal basis was enlarged to encompass Article 100 of the Treaty (now 114 TFEU) cf.
Proposé& for a Council Decision laying down a procedure for the provision of information in the field of
technical standards and regulations, COM(80)400, 19 August 1980.
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to adopt measures that are legally binding on individ#fdIsBoth the CIJEfand the Union ce
legislator§™ have also accepted that the reference in Article 114 TFEU to 'measures for the
approximation' may encompass the use of Article 114 TFEU as legal basis for the adoption of a
directly applicable Regulation.

Article 114 TFEU acts as a default legal basis within the single market area. However, there are three
specific economic sectors withithe internal market for which the Treaty has foreseen common
policies within the internal market: agriculture and fisheffés transporf!’and energy'®. In

addition, there are areas closely connected to the single market such as the policy on the
environmert. Therefore, the use of additional Articles of the TFEU as additional specific legal basis
may be needed to ensure full coverage of the single market in relation to economic sectors of the
single market that benefit from specific legal basis within thEOFor legislative action: e.g. Article

43 TFEU (as regards agricultural goods), Articles 91 and 100 TFEU (transport), Article 192 TFEU

$3¢f. Judgement of the CJEU in cas7@12, United Kingdom vs. European Parliament and €lhun

paragraphs 97 and seq.

*bid.

¥°see for instance Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24
November 2010 establishing a European Supervisory Authority (European Banking Authority); Regulation (EU)
No 1094/2010 6the European Parliament and of the Council of 24 November 2010 establishing a European
Supervisory Authority (European Insurance and Occupational Pensions Authority); Regulation (EU) No
1095/2010 of the European Parliament and of the Council of 24 Noger010 establishing a European
Supervisory Authority (European Securities and Markets Authority); or Regulation (EU) No 537/2014 of the
European Parliament and of the Council of 16 April 2014 on specific requirements regarding statutory audit of
publicinterest entities and repealing Commission Decision 2005/909/EC.

%1® Article 38 TFEU:

'1. The Union shall define and implement a common agriculture and fisheries policy.

The internal market shall extend to agriculture, fisheries and trade in agricultural gisodAgricultural
products' means the products of the soil, of stockfarming and of fisheries and productssiafiesprocessing
directly related to these products. References to the common agricultural policy or to agriculture, and the use
of the term'agricultural’, shall be understood as also referring to fisheries, having regard to the specific
characteristics of this sector.

2. Save as otherwise provided in Articles 39 tahRtrules laid down for the establishment and functioning of

the internalmarket shall apply to agricultural products

3. The products subject to the provisions of Articles 39 to 44 are listed in Annex I.

4. The operation and development of the internal market for agricultural products must be accompanied by the
establishment ba common agricultural policy

37 Article 90 TFEUThe objectives of the Treaties shall, in matters governed by this Title [Transport], be
pursued within the framework of a common transport policy

18 Article 194 TFEU:

'1. In the context of the establisnent and functioning of the internal markahd with regard for the need to
preserve and improve the environment, Union policy on energy shall aim, in a spirit of solidarity between
Member States, to:

(a) ensure the functioning of the energy market;

(b) ensure security of energy supply in the Union;

(c) promote energy efficiency and energy saving and the development of new and renewable forms of energy;
and

(d) promote the interconnection of energy networks.

2. Without prejudice to the application of othprovisions of the Treaties, the European Parliament and the
Council, acting in accordance with the ordinary legislative procedure, shall establish the measures necessary to
achieve the objectives in paragraph 1. Such measures shall be adopted aftetatiomsaf the Economic and

{20AFt [/ 2YYAGGSS YR GKS /2YYAGGSS 2F (KS wS3aIAz2yaod o
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(environment) or Article 194 TFEU (energy). This does not entail an undue extension of the scope of
this initiative outsde the single market area and has been done in other pieces of legisfdtion

The policy intervention is limited to the single market and does not extend to policy areas that do
not fall within the single markét’.

A9.2. Subsidiarity

According to the prigiple of subsidiarity laid down in Article 5(3) TEU, in areas which do not fall
within its exclusive competence, the Union shall act only if and in so far as the objectives of the
proposed action cannot be sufficiently achieved by the Member States, loutather, by reason of

the scale or effects of the proposed action, be better achieved at Union level.

The problem addressed in this impact assessment essentially relates to the enforcement of single
market law, both the Treaties and secondary legislatimmthe Commission and the Member State.
The Member States must respect Union law and have particular obligations in respect of the
implementation and transposition of Union law as well as in ensuring its correct application at
national level. At the samgme, the responsibility of the Commission under Article 17(1) TEU is to
ensure that the Treaties and Union measures adopted pursuant to them are correctly applied and, it
is empowered, as the 'guardian of the Treaties', to oversee the application ohUawo(under the
control of the CJEU). Thus, the Commission is responsible for monitoring the application of the single
market law in Member States. In order to correctly perform this function, Commission's access to
relevant, reliable, accurate and timeiyformation is essentiat including, where necessary, access

to firm-level information. The CJEU has indeed progressively been stricter with the Commission in
relation to the sufficient factual evidence that it must submit in order to praeehe requsite legal
standard the elements of the allegations made in infringement proceedfigée options proposed

this impact assessment aim at improving access to such type of information and therefore allowing

9 For instance, Directive (EU) 2015/1535 of the European Parliament and of the Council of 9 September 2015

(laying down a procedure for the provision of information in thed of technical regulations and of rules on
Information Society services) is based on Articles 43, 114 and 337 TFEU.

320 Area of freedom, security and justice (Arts.-& TFEU); economic and monetary policy (Arts. 149

TFEU); research, technologicavdlopment and space (Arts. 1190 TFEU), employment (Arts. 1450

TFEU); social policy (Arts. 1581 TFEU); the European Social Fund (Arts:1682TFEU); TrastSuropean
Networks (Arts. 174072 TFEU); economic, social and territorial cohesion (Ar&s118 TFEU); environment

(Arts. 191193 TFEU), areas of Union exclusive competence as referred to in Art. 3(1) TFEU [N.B. (a) customs
union, (b) the establishing of the competition rules necessary for the functioning of the internal market; (c)
monetary pdicy for the Member States whose currency is the euro; (d) the conservation of marine biological
resources under the common fisheries policy; () common commercial policy]; areas where the Union has
competence to carry out actions to support, coordinatesopplement the actions of the Member States as
referred to in Art. 6 TFEU [N.B. (a) protection and improvement of human health (Art. 168 TFEU); (b) industry
(Art. 173 TFEU); (c) culture (Art. 167 TFEU); (d) tourism (Art. 195 TFEU); (e) education,al/ditiony,

youth and sport (Arts. 16366 TFEU); (f) civil protection (Art. 196 TFEU); (g) administrative cooperation (Art.
197 TFEU)].

¥15ee e.g. Luca PETRE and Ben SMULDERS, 'The Coming of Age of Infringement Proceedings’, Common
Market Law Review 42010, po. 9. These authors (p. 38) refer to several judgments of the CIJEU supporting
this trend. Cf. cases-®32/03, Commission vs. Ireland, paragraphs336 G507/03, Commission vs Ireland,
paragraphs 335; G293/07 Commission vs. Greece, paragraphs382CG156/04 Commission vs. Greece,
paragraphs 35 and 51:Z37/05 Commission vs. Greece, paragraph 39.
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the Commission to better perform its role as gd@an of the Treaties. Full and correct
implementation and application of single market rules are essential for the successful completion of
the single market and have always been a priority for the Commission. Accordingly, the Commission
has been systematally taking all necessary measures in order to assist the Member States in
fulfilling their obligations and to address cases where national legislations or practices have fallen
short of the single market requirements (in accordance with the Article Z58J). At the same time,

this initiative does not deprive Member States of their important role, alongside the Commission, in
the enforcement in single market rules. Member States continue to have their own investigation
powers and remain free to extend the(except in the case of option 3 where they will be required

to do so).

Union action is needed to ensure that the Commission will have access ttefieminformation
ySOSaalNE G2 AYLINRGS GKS [/ 2YYAAaaA2yQa etlrides t A (&
through infringement proceedings. The objectives of this initiative (see Section 4) cannot be
sufficiently achieved by Member States alone, as shown in previous sections of this Impact
Assessment in relation to existing legal barriers to sharimg-level information with the
Commission and continuing uncoordinated national approaches in this area. This is shown by the
continuing uncoordinated national approaches in this field: Member States lacking sufficient powers
in most cases (except when matal competent authorities are specifically mandated by Union law

to do so); absence of mechanisms for sharing of information among Member States or between
Member States and the Commission (except when foreseen by Uniomtetl)pdological problems

that arise for instance from using different definitions of, for example, cost and combining the
information with a risk of, for example, double countintp addition, national responses are
necessarily limited in their geographical scope and cannot be cordpaith or substitute for a co
ordinated or systematic response at Union level. This incapacity of Member States to act is
particularly detrimental to the responsibility of the Commission. Commission's access to reliable and
accurate firmlevel informationis necessary in specific cases of closgler dimension to exercise

its monitoring and enforcement powers. Yet, we have seen that, in certain situations, the
Commission may lack essential information to enforce EU law and control the national applofation
Union law. Member States are not in a position to-ifillithis gap. As a result, the current
inconsistencies hinder the functioning of the single market.In addition, possible national responses
would necessarily be limited in their geographical scopg @nnot be compared with or substitute

for a coordinated or systematic response at the Union level providing for the establishment of
information-collection powers to assist the Commission in its role of guardian of the Treaty.
Therefore, the objectivegnvisaged can be better achieved, by reason of its scale and effect, at
Union level. Indeed, the Union is best placed to address the question of the coordination and/or
collection of targeted firrdevel information requests in the single market domain wehénere are
suspicions of serious obstacles to the functioning of the single market, in particular due to the often
crossborder nature of such obstaci&and the related data requirements. Such Union action

%221n general, the Treaties require the existence of certain ebusder dimension for their single market rules

to be applied. At the same time, the istence of purely internal situations resulting in an infringement of
Union law (e.g. secondary harmonising legislation) cannot be excluded.

The justification for the Commission's action with regard to those situations is in principle weaker, as the
Member State would be better placed to address such purely internal situations. However, this does not
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would fulfil the necessity test in this regarehéh would enhance the ability of the Commission to
ensure the respect of Union law, in particular with regard to infringement proceedings, without
undermining the role of the Member States in applying Union law and enforcingdtwssindividual
companies.

The necessity test would also be met regarding the collection ofléxml information for informing
legislative initiatives¢ in particular where evaluation shows that enforcement deficits are due to
flaws in the relevant single market legislatigks a matter of principle (cf. Article 17(2) TEU), Union
legislative acts may only be adopted on the basis of a Commission proposal (except where the
Treaties provide otherwise). The level of evidence generally required from the Commission for
informing legslative proposals has progressively increased over time and there will indeed be
circumstances, in technical areas (see examples in previous sections), where the Commission will
need to use collected firdevel information to calibrate the regulatory sdion proposed. Union
action is also needed for this purpose, for the same reasons (e.g. Member States action would not
be sufficient) expressed in the previous paragraph. It must be noted in this regard that there is no
such thing as a sharp distinctiontben infringements proceedings and the use of legislative acts

to address serious obstacles to the internal market. When the Commission is at the stage of
collecting information to assess whether there are obstacles to the functioning of the internal
market, the Commission will collect the information concerned without necessarily knowing what
the future action to address those obstacles will be: either launching infringement proceedings
(which is a faculty, not an obligation of the Commis&i9ror proposig a legislative change (if the
Commission believes that the latter choice is better justifiéd)

In terms of addeeralue, Union action would ensure that the Commission has access to relevant,
reliable, accurate and timely firdevel information in thoseinstances where access to such
information is necessary and cannot be obtained otherwise (e.g. in situations where national
authorities cannot have access to the relevant data; where they do not wish to cooperate with the
Commission or where firms do noblantary agree to share data with the Commission). Therefore,

exclude that the Commission may need to agklr those situations (e.g. in the event of lack of action by the
Member State concerned) and that, in doing so, it may need to have access (where appropriate and justified)
to specific firmlevel information. It is important to note that the CJEU appligglatively low threshold to

show the existence of a crek®rder dimension: it has already ruled that, even when a purely internal
situation is concerned, national rules may have the capacity of producing effects outside the Member State
concerned (see,of example, joined Casesl159/12 and €161/12, Venturini, paragraphs 236); it has also
considered, in particular in cases related to public procurement procedures that appegvédrias purely
internal situations, that a hypothetical discriminatiorganst potential competitors located in another
Member States would be enough to in that respect (see, for example, ¢284/03, Coname v. Comune di

/I AYy3aAl RSQ. 2 igdl and casa-@858/03, RarkidgBiixemGmbH v. Gemeinde Brixe, paragraph 55).
3231 exercising this rolfN.B. as guardian of the Treatieghe Commission enjoys discretionary power in
deciding whether or not, and when, to start an infringement procedure or to refer a case to the Court aof Justice
@ XItgN.B. the Commissiongill distinguish between cases according to the added value which can be achieved
by an infringement procedure and will close cases when it considers this to be appropriate from a policy point
of view'. Communication from the Commission, 'EU law: Better tedirough better application’, OJ C18,
19.1.2017, ps.14 and 15.

e KS /2YYAAAA2Y o6Aff SESNODAAS adzOK RAAONBGAZ2Y Ay |
infringement would be in contradiction with the line taken by the College of Commissionarlegislative
proposal. lbid. p. 15.
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this Union action would provide that residual powers are available to reach the last "extra mile"
towards the necessary data. This can only result, in the exceptional circumstances in which such
residual powers will need to be used, in better informed enforcement actions or policy initiatives by
the Commission in reaction to serious obstacles to the functioning of the internal market. Union
action would also ensure that, where as a result of afringement proceeding in which the
Commission had access to such type of data, any concerned Member State (irrespective of their
existing national powers) could also have also access to the necessary data for better applying Union
law at domestic level. lle addedvalue effects achieved by Union action cannot be delivered by
uncoordinated national action, which would not be able to ensure that the Commission (or all
concerned Member States) would have access to relevant, reliable, accurate and timelgvitm
information in those instances where access to such information is necessary for the purposes
explained above
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