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l. Introduction

1. BACKGROUND

Regulation No 1347/2000 laying down rules on jurisdiction, recognitioreaf@cement of judgments

on divorce, separation and marriage annulment as well as judgments on parental responsibility for th
children of both spousésvas the first Union instrument adopted in the area of judicial cooperation in
family law matters. It wareplaced by Regulation N&201/2008 (commonly known as the Brussels lla
Regulation, hereafter "the Regulation™). The Regulation is the cornerstone of Union judicial cooperation
in matrimonial matters and matters of parental responsibility. It applee di March 2005 to all
Member Statesexcept Denmark Courts in all Member States have to apply it in all proceedings for
divorce, separation or marriage annulment and in all proceedings on parental responsibility matters witl
a crossborder elementThet er m fAi nternati onal coupled is th
situations where spouses are habitually residing in different Member States, have different nationalitie:
or have the common nationality of one Member State, but are habituallyngesidanother Member

State. It is estimated that, on average, one in twelve couples in Europe is an "international couple”.

The Regulation establishes uniform jurisdiction rules for divorce, separation and the annulment of
marriage as well as for dispugeabout parental responsibility with an international element. It facilitates
the free circulation of judgments, authentic instruments and agreements in the Union by laying down
provisions on their recognition and enforcement in other Member States.

2. THEINTERPLAY WITH OTHER FAMILY LAW INSTRUMENTS

The assessment of the operation of the Regulation has to be made against the background of oth
instruments, in particular other EU Regulations in the area of family law and international instruments
such as ta 1980 and 1996 Hague Conventions.

There are no direct overlaps in terms of scope of the Brussels Ila Regulation and other EU Regulation
in the area of family law. However, in the area of parental responsibility, the carefully negotiated
interactionbetween the Regulation and the two Hague Conventions of 1980 and 1996 needs to be
preserved while in the area of matrimonial matters, an indirect link with some other EU instruments
needs to be taken into account.

! Council Regulation (EC) No 1347/2000 of 29 May 2000 on jurisdiction and the recognition and enforcement of judgments
in matrimonial matters and in matters of parental responsibility for children of both spoud4e460,30.6.2000, p19.

2 Council Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility, repealing Regulation (EGHM™M2000, OJ L 338,
23.12.2083, p. 1, as amended by Council Regulation (EC) No 2116/200Det@mber 2004, OJ L 367, 14.12.20041..p.

® To those Member States which joined the Union after this date, the Regulation applies from the beginning of their
membership (Bulgaria and RomaniaJanuary 2007, Croatia: 1 July 2013).

4 Denmark, in accordance with Articles 1 and 2 of the Protocol on the position of Denmark annexed to the Treaty on
European Union and the Treaty on the Functioning of the European Union, does not participateigutagon and is
therefore neither bound by it nor subject to its application. For the purpose of this report (as for the Regulationlesee Arti

No 3), the term "Member States" does not include Denmark. As the outcome of the referendum held in Banmark

3 December 2015 with regard to Denmark’s future participation in this area was negative, this situation will remain
unchanged for the time being.

® While the Regulation covers divorce, legal separation and annulment, in this report, for the sakéoitfysirference is

made only to "divorce".

® Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (hereafter "the 1980 Hague
Convention").

" Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, RéicogriEnforcement and Goperation in
Respect of Parental Responsibility and Measures for the Protection of Children (hereafter "the 1996 Hague Convention").



2.1. Parental responsibility matters

With respect to th@arental responsibility matters (custody, access, child protection) the courts of the
Member States are bound by thgisdiction rules of the Regulation. There are no other EU
instruments dealing with this aspect. Generally speaking, onéy Member State at a time has
jurisdiction in order to avoid parallel proceedings and conflicting judgments. The jurisdiction rules are
child-centred and based on proximity to the child (habitual residence as the mafh rule).

The aim of the 1980 Hague Camtion is toprotect the jurisdiction of the State of habitual residence

of the child, therebyprotecting the child itself. The Contracting States to the 1980 Convention,
including all Member States, have agreed that a child who is habitually residem¢ iGomtracting

State, and who has been removed to or retained in another Contracting State in violation of the left
behind parentos rights of custody, shall be
residence. Within the European Union, tl8Q Hague Convention continues to apply as supplemented
by the Regulation which aims at creating even more ambitious rules fighting and deterring child
abduction by imposing stricter obligations to ensure the prompt return of a child. This report addresse:
the respective provisions of the return procedure as set out by the Regulation, while it leaves the rules ¢
the Convention untouched. The Hague Conference on Private International Law under whose auspice
the 1980 Hague Convention was negotiated, hadslar meetings of Contracting States (delegations
including legislators, judges and Central Authority staff) to monitor the operation of the Convention. At
the meetings in 2006 and 2011/12, in which also the Commission participated, a Swiss propasal for a
amending protocol was discussed but the meeting adopted the conclusion that there was no sufficiet
support. It was perceived that the Convention in general worked well and could and should be
enhanced by soft law and implementation measures at nagéindakgional or supranational levels, as

this was done, for instance, by the Brussels lla Regulation. This was also the position of the EU and it
Member States, as explained in 2011 in a letter to the Hague Conference which further stated that th
carefdly balanced consensus among the Contracting States in the area of parental child abduction
which also forms the basis of the Brussels lla Regulation, the key Union instrument in this area, shoulc
not be underminetf. The present REFIT proposal pursuesshme aim which is still valid. Moreover,

its aim is to make the link with the United Nations Convention on the Rights of the"'Girildl the
European Charter of Fundamental Rightmore obvious as these instruments provide binding
guidelines for the impleentation and application of the Regulation.

Both in intraEU cases and cases in relation to third States, ldhe applicable to parental
responsibility matters is determined by the 1996 Hague Convention. As there is only one set of
uniform conflictof-lawsrules on the law applicable to parental responsibility matters which works well
at EU and global levels, this issue is not discussed inirtipact Assessmeras there is no need for
substantial changes.

8 In relation to noriMember States which are parties to the 1996 Hague Convention which was katifill Member States,

judges in EU Member States have to apply the jurisdiction rules of that Convention; they follow largely the same logic as the
Regulation.In intraEU cases the Regulation's jurisdiction rules take precedence over those of thtag@88Convention.

The Regulation applies: (i) where the child has his or her habitual residence in a Member State and (ii) with regard to the
recognition and enforcement of a judgment given in a Member State, even if the child has his or her haleied iasid

third State which is Party to the Convention; Article $&e als€Council Decision of 5 June 2008 authorising some Member
States to ratify, or accede to, in the interest of the European Community, the 1996 Hague Convention on Jurisdiction,
Applicable Law, Recognition, Enforcement and Cooperation in respect of Parental Responsibility and Measures for the
Protection of Children and authorising certain Member States to make a declaration on the application of the relevant
internal rules of Communitiaw, OJ L 151/36, 11.06.2008, p. 1.

° See the Report of the 2011/12 Special Commissidnitps:/assets.hcch.net/upload/wop/cone328c6_en.pdfparas3, 4

and 41.

19 See the letteat https://assets.hcch.net/upload/abduct2011eu2. pdf

1 UNCRC of 20 November 1989 which is in force for all Member States.

12 Charter of Fundamental Rights of the European Union, OJ 26.10. 226 p:391.



https://assets.hcch.net/upload/wop/concl28-34sc6_en.pdf
https://assets.hcch.net/upload/abduct2011eu2.pdf

Recognition and enforcement of judgmentgjiven in amother Member State on parental responsibility
matters is governed by the Brussels lla Reguldtidhe Brussels | Regulation is ndirectly relevant

to the Brussels lla Regulation as it explicitly excludes family matters from its scope. Nevertheless, the
solution found during the latest Brussels | recast on the aboliti@xexjuaturinspires to a certain
extent the amendments proposed for the Brussels Ila Regulation in this respect. Like the propose
clarifications and changes to the cooperation prongsighey are based on, and aiming at an even
stronger implementation of, mutual trust.

2.2. Matrimonial matters

In matrimonial matters, the Brussels Illa Regulation regulates jimesdiction of the courts of the
Member States for divorce, legal separation and the annulment of marriages. It does not contain rules t
determine which law applies to these questions. In 2006, the Commission proposed amendments to tt
Regulation introducing rulesoacerning applicable law in matrimonial matters as well as some
modifications concerning jurisdiction (hereafter "the 2006 Commission proposal to amend the
Regulation")** No unanimity could be reached within the Council with regard to the rules on afmlicab
law. As a result, based on the Commission's proposals, 14 Member'Siaitesly established
enhanced cooperation among themselves and adopted Regulation (EU) No 1259/2010 laying dow
rules determining the law applicable to divorce and legal sepatfatfbereafter "the Rome IlI
Regulation"); they were later joined by two more Statékhe Rome Il Regulation therefore plays a

role only as far as a possible "rush to court” is concerned (see detailed explanation in chapter 1 of th
matrimonial matters).

There is nadirect link between the issues discussed in tmpact Assessmerand the Maintenance
Regulation; the scope of the latter relates to maintenance obligations arising from a family relationship
while maintenance is excluded from the scope ofBhgssels Ila Regulation. However, there is an
indirect link: when divorce is pronounced, frequently also issues like custody and access (i.e. parenta
responsibility matters) and maintenance (for a spouse and/or the child(ren)) need to be ¥&shass.

latter matters follow their own jurisdiction rules, based on different considerations (proximity in
parental responsibility matters, protection of the maintenance debtor in need in maintenance matters
while the aim of the jurisdiction rules for matrimahimatters was to provide as much choice as
possible for the spouses to make sure that they can easily obtain their divorce somewhere. It can happ
that jurisdiction for divorce, parental responsibility and maintenance lies in different Member States.
The Maintenance Regulation and to some extent also the current chapter of the Brussels Ila Regulatio
on parental responsibilitystrengthen party autonomy and encourage parties to plan for future litigation
while they are still on good terms.

Finally, the Conmission proposed in 2011 two Regulatfdnsoncerning property rights for
international couples (spouses and registered partiéms)purpose of the proposals was to establish a
clear legal framework for determining jurisdiction and the law applicablmdtimonial property
regimesand property regimes of registered partnerships and to facilitate the movement of decisions
among the Member States. After four years of negotiations, the JHA Council voteDemer@ber

13 Judgments from other States parties to the 1996 Hague Convention to whom the Regulation does not apply are recognis
in Member States under the 1996 Hague Convention.

14 Proposal for a Council Regulation amending Regulation (EC) No 220@/2s regards jurisdiction and introducing rules
concerning applicable law in matrimonial matters (COM (2006) 399 final).

15 Austria, Belgium, Bulgaria, France, Germany, Hungary, Italy, Latvia, Luxembourg, Malta, Portugal, Romania, Slovenia
and Spain.

£0J29.12.2010, L 343 {.0.

7 ithuania and Greece.

8 The same is true for the division of the matrimonial propertyi(geenote20 and the adjoining text).

9 The same is true for the proposals on the property regimes of international couples (ir#6. note

20 COM(2011) 126 final and COM(2011) 127 final.



2015 onthe package of the two proposalsnanimity which is required by the Tre&tjor measures in
the area of family law with crodsorder implications could not be reacféddember States opposing
the adoption of the Regulations explained theaty" initiative of the Union in that area shoutebt
interfere,even indirectlywith the fundamental principles of the family laws of its Member Sfdtes

The difficulties encountered with the matrimonial property matters have been taken into account while
assessing the political feasibility of appssible measures on matrimonial matters falling within the
scope of the Regulation as the same adoption procedure (unanimity) is also required for the Brussels Il
Regulation. In this context, the even more ambitious proposal to consolidate all releviamiky law
instrument in one single instrument is not an option at the moment. Moreover, as suggested in the
Note?* on "Current Gaps and Future Perspectives in European Private International Law: Towards a
Code on Private International Law?" commissiobgdhe European Parliament's Committee on Legal
Affairs in 2012, such consolidation in one instrument should be addressedafteryindividual
instruments have been adopted for all relevant areas of family law.

3. LEGAL AND POLITICAL MANDATE

The present\aluation of the Regulation and its timing are based on a legal obligation established by
the Regulation itself which was recently endorsed by a political mandate.

According to the Regulation, by 1 January 2012, the Commission shall present to the Europear
Parliament, the Council and the European Economic and Social Committee a report on the applicatiol
of the Regulation on the basis of information supplied by Member States. The report shall be
accompanied if need be by proposals for adapt&fions

Like the Regulation itself, these adaptations are subject to the special legislative procedure defined ir
Article 81 para3 TFEU: For measures concerning family law, unanimity in the Council is required, and
the Parliament will be consulted.

The Juncker CommissitnPolitical Guidelines indicate that judicial cooperation among EU Member
States must be improved step by step keeping up with the reality of increasingly mobile citizens acros:
the Union getting married and having children; by building bridges between the different justice
sygems and by mutual recognition of judgments, so that citizens can more easily exercise their rights
across the Union.

At their Informal Council in July 2015, the Justice Ministers exchanged views on the part of the
Brussels lla Regulation concerning paegntesponsibility, on the basis of a description of some
shortcomings identified by the Commission in the evaluation process. All speakers welcomed the
review and agreed on the need to further improve the Regulation in matters of parental responsibility
given the particular sensitivity of the subject matter.

2L Article 81(3) TFEU.

22 The proposals will most probably be dealt with under the enhanced cooperation procedure in 2016.

23 public debate in the JHA Council orD&cember 2015ttp://www.consilium.europa.eu/en/meetings/jha/2015/ 12413

24 By Xandra Kramer, available at http://www.europarl.europa.eu/RegData/etudes/note/join/2012/462476/IPOL
JURI_NT(2012462476_EN.pdf.

% Article 65.

% A new start for Europe: My Agenda for Jobs, Growth, Fairness and Democratic Change. Political Guidelines for the next
European Commission, Je@aude Juncker, Strasbourg, 15 July 2014.



http://www.consilium.europa.eu/en/meetings/jha/2015/12/03-04/

The European Parliament which follows closely the application of the Regulation called upon the
Commissiof’ to address some specific shortcomings in the Regulation, so as to better take into accoun
in particular the best interests of the child.

4. REFIT

The Regulation is listed as one of the 2016 Work Programme initidtivBise evaluation of the
Regulation was carried out in light of the objectives of the Regulatory Fitness and Performance
Programme (EFIT)®. This is the Commission's programme to ensure that EU legislation is fit for
purpose and delivers the results intended by EU law makers, in other words: regulating better. This
evaluation found that the Regulation is a positive asset which genexalkg well but identified a
number of shortcomings which would need to be tackled in order to ensure that the Regulation deliver:
even better the results intended for it. In large measure, the objectives set for the assessment below &
therefore the samas those pursued by the existing Regulation and its predecessor. Given the concerns
expressed by stakeholders about the number and complexity of EU family law instruments, it is
suggested to propose a recast rather than an amendment in order to emmspaeeticy and legal
certainty, readability by the subjects and hence applicability of the instrument. This will also make it
easier to follow and to evaluate in the future as some more specific reporting obligations will be
proposed, thus making simpley provide more factual evidence about its application and whether it
works instead of resorting to more abstract legal analysis.

The evaluation of the Regulation is based on a qualitative and quantitative analysis. To this end, the
following steps were uredtaken: an application report was adopted by the Commission in Aprif°2014
and a 3month public consultation was carried out on the functioning of the Regulation and its possible
amendments (its outcome is summarised in Annex 2). Empirical data wasetbtleough an external
study” to evaluate theelevance coherence efectivenessefficiency, as well afEU added value and

utility of the Regulation (see Annex 3). In addition, two survieyme with the Central Authorities
established under the Regulation and another one with Member Btatee launched in 2015 to
collect specific data concerning parental responsibility decisions. The evaluation took also account of
the rights embedded the Charter of Fundamental Rights and the United Nation Charter on the Rights
of a Child. Finally, the European Court of Justice (CJEU) has so far rendered 24 judgments concernin
the interpretation of the Regulation which were taken into account.

From theevaluation study, which relies on the opinion of the national experts and the interviews with
legal practitioners and the representatives of the Central Authosiesalconclusions were drawn:

The evaluation study highlighted the useful role playgdhe Regulation with respect to crdssrder
litigation in matrimonial and parental responsibility matters. According to the statistics, each year in the
EU there are about 100,000 international divorces, and the Regulation applies to all of themsti has
helped in settling crodsorder cases relating to the attribution, exercise, restriction or termination of
parental responsibility which arise independently of a marital link between the parents. An estimated
150,000 to 245,000 individuals were anmyaivolved in such proceedings.

The study found that, given that the overall number of international divorces and families affected by
the Brussels lla Regulation, both teeistence and further improvement of the Regulation are relevant
to the needs ofitizens It also appears that between the two major areas covered by the Regulation, the

2T A Civil Justice Forum was organised on 26 February 2015 by the JURI Committee to discuss the Regulation. See
https://mlcms.secure.europarl.europa.eu/cmsdata/upload/a4a3638d e6 798ff-
399¢5728bd92/IPOL_STU(2015)510003_EN.fmifthe proceedings.

8 Commission Work Programme 20LéNo time for business as usual, COM(2015) 610 final, Annex II.

29 Better regulation for beer results An EU agenda, COM(2015) 215 final.

%0 Supranote25.
31 Study on the assessment of Regulation (EC) 2201/2003 and the policy options for its amersement;
http://ec.europa.eu/justice/civil/files/bx|_iia_final_report_evaluation.pdf and http://ec.europa.eu/justice/

civil/files/bxl_iia_final report analtical annexes.pdf
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matrimonial and parental responsibility matters, the latter were identified to have caused more acute
problems (see below on the effectiveness and efficiency).

The obgctives of the Regulation are still relevant to the situation as it has evolved since its adoption.
With regard to registered partnerships (whose dissolution is not covered by the scope of the instrument
the study did not identify any specific probléf®quiring to be addressed during the review.

Looking atEU added value and utilitythe study concludes that there is nothing to indicate that the
Member States could have achieved the same results without EU intervention. The Regulation serve
well the kgitimate interests of EU citizens who have certain expectations of an effective common
judicial area.

The Regulation igoherentwith, and fosters, the free movement of persons within theHeuever, it
appears that the multitude and complexity of Unimstruments in family law have led to practical
difficulties, such as a lack of understanding on the part of citizens and practitioners. In particular, it may
be difficult in some cases to consolidate proceedings for divorce, maintenance and child custody.

The effectivenessof the Regulation was looked at in extensive detail and the study found that the
Regulation has contributed to building a European area of justice in the domains of matrimonial matters
and parental responsibility. It has facilitated the settlement of-barsler litigation in both areas
through a comprehensive system of jurisdiction rules, a system of cooperation between Member State
Central Authorities (on parental responsibility matters only), the prevention of parallel proceedings, and
ensured the mual recognition of judgments. Furthermore, the Regulation appears to build on the right
measure$ i.e. uniform European rules to settle conflicts of jurisdiction between Member States and
rules to facilitate the recognition and enforcement of judgmengmother Member Statein order to
achieve its general and specific objectives.

While the Regulation is considered to be functioning well overall and to be delivering value to EU
citizens, the operational functioning of the instrument is at times hadthpgra series of legal issues;

the current legal text is insufficiently clear or there are omissions. This is considered in particular the
case for the child return procedure and for the cooperation between the Central Authorities on parente
responsibiliy matters.

With regard to parental responsibility matters, the oveiitiency of certain aspects of the child
related proceedings has been called into questionattera concerning parental child abduction, cross
border placement of children, recogom and enforcement of judgments and cooperation between
(central and other) national authorities there are excessive and undue delays arising from the way th
existing procedures are formulated or applidthis has had a negative impact on pawnid
relationships and the best interests of children. In addition, the requiremereaiaturgenerated
delays per case of several months and costs reaching up to 4,000 Euro for citizenagUée v
description of the cooperation between Central Authoritissoften led to delays of several months or
even to the noffulfilment of requests which is detrimental to children's welfarehd enforcement of
judgments given in another Member State was identified as problemadgméents are often not
enforced or oly with significant delays. For the Member States themselves, on the other hand, the
Regulationitself hasgenerated very limited costs; these mainly retatéhe operation of the Central
Authorities.

The evaluation study stressed that the identifieldys and deficiencies have a negative impact on the
fundamental rights of the child and a corrosive effect on the mutual trust between the Member States o
which the smooth operation of the Regulation depends.

The evaluation study considered a wide rawofeissues in both areas; matrimonial and ptale
responsibility matters. These were compared with the outcome of the public consultation, discussec

%2 1n the course of the consultation process the Commission did niveeargy request to include the dissolution of a
registered partnership in the scope of the Regulation. Given the substantial differences between the two types of union, th
matter of dissolution of registered partnerships should be considered in a segtateent if necessary.
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with experts, Central Authorities and Member Statesddition, the available data (as described in the
section below) was taken into account to draw the overall conclusion from the REFIT exercise. As a
result, the range of issues was narrowed down so as to enable the Commission to propose chang
which would enhance the operation of the Reguldtiom partcular, parental responsibility matters
were identified asin area which would need to be tackled urgently.

This Impact Assessmeiresentshow the abovenentioned burdensould be addressed and what
possible savings could be achieved. Howeves, iurderreductioncan only be estimated to a limited
extent, based on concrete examples. instance, establishing an autonomous consent procedure and a
time limit for the requested Member State to respond to the request (as proposed in the options sectiol
would shorten the time for obtaining consent in the placement procedures to max. eight weeks instea
of the current six months or more. With the proposed abolitioexefjuatuy delays (taking up to
sever al mo nt h s )4,0@0nrdlatirg dosobtang it wopld ke eliminated. The proposed
amended procedure for the return of the child in case of abduction would reduce the costs of specialise
|l egal advice f dpOoOOpmad@Ot s (between U

S. AVAILABLE DATA

The availability and completeness tbe statistics on the application of the Regulation is limited and
differs widely across Member States. For instance, there is no reliable record of all cases heard or the
outcome®* A large share of the decisions relating to the application dRéwilation are not published

or not easily accessibfé.This is in particular true for matrimonial matteand, to some extenfor
child-related proceedings brought without the involvement of Central Authajiigesll custody cases,

part of the accessases and a minor part of the child abduction cases).

Similarly, the Central Authorities do not hold any official statistics on the application of the Regulation
by national courts in general. Several Central Authorities do however compile statistiesroown
activity related to the application of the Regulatiofor instance on the number of applications for a
return of a child under the 1980 Hague Convention in conjunction with the Regulatod the
outcome of the respective court proceeding®e lack of data is therefore particuladgutefor the
matrimonial matters which are not monitored by the Central Authorifiess, for these matters no
comprehensive nor specific, aspect by aspect, overview of possible difficulties N&\ststhelesswo
separate requests for specific data were made to Member'Samig:sheir Central Authoritiésto feed

this Impact Assessment which relies upon this data where it was made available.

As a result of the limited availability and completeness of the ghudadi and accessible case law on the
application of the Brussels Ila Regulation in the Member Statesndtigossible to use the case law
data as a representative quantitative source for the assessment of the magnitude of issues related to
Brussels la Regulation.

6. METHODOLOGY

Apart from dividing the assessment into two core subjects (matrimonial and parental responsibility
matters), in the following sections, the problems, objectives, policy options and their impact assessmen

% For example, most of the matters already clarified by the Court of Justice (such as the definition of the term "habitual
residence") were dropped from this analysis.

* In many countries only decisions of superior courts @ackions with an element of novelty in the jurisprudence are
published. Furthermore, the way in which case law and statistics are made available differ; while some Member States hav
set up central online repositories, in others the data is only availahke specific courts.

% The statistical gap was recorded in the Evaluation study on the Regulation completed in July 2015; only some example:
could be collectechttp://ec.europa.eu/justice/civil/files/bx|_iia_final_report_evaluation.pdf

% In July 2015 Member States were asked for the overall number of refusals of recognition or enforcement of judgments
from another Member State concerning matrimonial or parentabmsibility matters in their respective jurisdiction, the
grounds for refusal invoked and the reasons for this. Half of the Member States replied; all stated that no data is collected
37n total, 19 Central Authorities submitted data related to the nuofbeases concerning child abduction and placement
decisions.
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will be dealt with separately for each of the issudentified in the evaluation of the Regulation as
problematic. This approach was chosen because each issue has a specific problem definition, specif
policy objectives, distinct policy options and a specific group of stakeholders affected. Moreover, the
issues are not interconnected in the sense that the choice of a policy option on one issue would have ;
impact on the other issues.

Finally, the assessment of the policy options considers clarifying the current legal text (by codyfying
case law of the Qurt of Justice of the European Union, by rendering explicit what is implicit and by
integrating available guidelines and good practice). With regard to the reduction of costs, it will be
estimated whenever possible on case examples given the absenee of da

Il. MATRIMONIAL MATTERS

Matrimonial matters in the Regulation relate to the proceedings concerning divorce of an "international
couple" whereas issues relating to maintan&reed/or property of an international couple are dealt

with separately in dier EU instruments (see chapter 2.2.). It may often by advantageous and most
efficient for both parties for all their matters to be dealt with by the same court; usually this is the court
where divorce proceedings were initiated. It is therefore worthwdulesidering the possibility for
spouses to combine the different matrimonial proceedings before one court consistently with other
existing Regulations.

1. PARTY AUTONOMY AND "RUSH TO COURT" IN MATRIMONIAL MATTERS

1.1. Problem definition
Limited party aubnomy

Spouses in an international marriage do not have a possibility to agree on the competent court whic
would settle their divorce or separafldnThis causesomedrawbacks as it has been reported in the
evaluation study. First of all, it may lead téagk of predictability for the spouses in that they do not
know in advance where potential litigation will take place in the event of a divorce. The current rules
offer seven possible fora to bring the divorce case based on, for example, one or both spouses' habitu
residence or nationality.

In addition, spouses are not able to make arrangements in advance, for example, for instance at the tin
of the conclusion of anarriage agreement, on the question which court shall deal with any future
divorce. Such arrangements made in advance nedyce litigation on where the divorce should be
handled once the couple may be on bad terms in the context of the divorce.

% Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of
decisions and cooperation in matters relating to maintenance oblig@ibhsy, 10.1.2009, d. (hereafter: the Maintenance
Regulation).

%9At a Council meeting on Becember 2015, Poland and Hungary pronounced themselves against the 2011 Commission's
proposal concerning the jurisdiction, applicable law, recognition and enfentewoh judgments relating to matrimonial
property regimes. The negotiations have therefore failed because the required unanimity could not beOre&chtsdch

2016, the Commission presented to the Council a Proposal for a Council Decision authohaimgeércooperation in the

area of jurisdiction, applicable law and the recognition and enforcement of decisions on the property regimes of ifternationa
couples, covering both matters of matrimonial property regimes and the property consequencesrefirpgrsterships

and submitted two implementing regulations.

“0 Although marriage annulment is also covered by the scope of the Regulation the absence of a legal framework for advanc
planning of their possible future litigation by the spouses does nat é@ff&he nullity declaration is a reaction to defects in
the contracting of a marriage. Me mber S t-adereabjéctives {engu | me
preventing bigamy). The validity of a marriage should therefore be determinadiiagcto the conditions of the law which
provided for the prerequisites of entering into the marriage, or by the national law of the spouse concerned. Stakeholder
have emphasised that issues related to the validity of marriage do not belong to theaofothe spouses, since they are
related to the protection of the public interest. Therefore, as it is already the case for the choice of law applicatzigeo ma
annulment, parties shall not have the possibility to choose a court in such a case either.
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85% of the respondents to the public consultation identified that the Regulation does not sufficiently
promote a common agreement between spoliskas to be admitted, however, that this problem was
perceived on a theoretical level (as giving more room to pathynamy in dispute settlement is a trend

of the time) while no problematic cases or actual evidence to underpin the existence of tangible
problems caused by the absence of a possibility to choose a court were produced.

Furthermore, when a couple divorceseparates, they usually have several matters to settle at the same
time. Besides the divorce, solutions must be found for the parental responsibility over the children, for
the maintenance of the spouse and children, for the property consequencedivairtiee At present, it

is not excluded that courts in different Member States have jurisdiction over these closely related
matters. This can be inefficient as the Regulation does not explicitly offer the flexibitonswlidate

the different family pro ceedings in advance by choosing a coufsee Annex 6 explaining choice of
court in other EU family law instruments). Consolidation edreadybe achieved under the current
rules, however, if the other matters (parental responsibility and maintenang@odige sand children)

are also brought in one of the divorce fora offered by the Regulation at present, provided that some
other conditions are fulfilled (e.g. for parental responsibility matters: that the jurisdiction is in the best
interests of the child).

This situation is due to the fact that the Brussels Il Regulation was the first Union instrument in the aree
of family law, and its conversion into the Brussels lla Regulation only enlarged its scope with regard to
parental responsibility without touchirtpe part on matrimonial matters. Party autonomy assumed
importance only in the instruments which were adopted subsequently.

"Rush to court"

The legislator decided not to establish a single forum but to provide a list with a variety of connecting
factors © make sure spouses can find a forum to obtain their divorce and ensure flexibility which is
often needed in a crod®rder marriage breakdown as the situation constantly changes at short'notice.
However, the result, namely seven alternative (as opposbkikfarchical) grounds of jurisdiction set

out in the Regulation in conjunction with the absence of uniform cowflitaws rules in the entire
Union may in some instances induce a spouse to "rush to court”, that is, to apply for divorce before the
other spouse does to ensure that the law applied in the divorce proceedings will safeguard his or he
own interests. A Member State might then consider that its courts are receiving too many cases whicl
are not connected closely enough to the forum, and whenglht also be inappropriate to apply that
forumds substantive | aw -aftawsfrdes.eseen by t hat St

"Rush to court" was already addressed by the harmonisation of the rules on the law applicable tc
divorce (Rome Ill Regulatiorff. As a esult of such harmonisation, any court seised within the EU
would have to apply the same substantive law as determined by the common rules. Therefore, it woul
not matter anymore which court in the EU is seised of the matter. However, as the Regulatioot doe

yet apply in all Member States (today it applies in 16 Member States while ond raeteniai has
announced to join soon), there may still be an incentive for spouses to act first by choosing a convenier
court from the list of available jurisdicins. There is no evident trend towards convergence of Member
Statesd substantive divorce |l aws, and there ar
the Rome Ill Regulation in a foreseeable futiihen last consulted by the Commissiaioout their
intention4®, the United Kingdom and Ireland declared that they had no intention to join Rome Il while
the other Member States where Rome Ill does not yet apply remained silent on the issue

“1 See the explanatory report by Prof. Alegria Borras on the Brussels Il Convention, OJ C 221, 16.727998sas 232.

2 A further significant factor that may influence a spouse's choice of forum is the lack of harmonised conflict rules on the
devoltion of the matrimonial property, currently the subject of proposal COM (2011) 125.

43 At the informal meeting held on Xctober 2015 with Member States' representatives on the forthcoming review of the
Regulation.
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Specialised legal advice may be required to takedfilMantage of the alternative grounds of jurisdiction

in matrimonial matter§® The risk that the other spouse will rush to court may encourage a spouse to
rush to court herself/himself as quickly as possible or at least to consult a specialised laWwiger in t
regardi leading to additional costs. Several experts in the evaluation study noted that citizens may
requireseveral lawyers from different legal system$or cases where a possibility for rush to court /
forum shopping exists. Therefore, legal advared representation in two Member States could be
necessary. As presented in the sfdidyp a typical case concerning rush to court, the costs doubled, both
of the | awyer and co0l15000.' s fees, reaching al mos

1.2. Scale of the problem

The overallnumber of international divorces has, with slight fluctuations, remained stable over the
years, at around 100,000 per year. The institution of legal separation only exists in 12 Memb#r States
the total number amounting to 2,500 per year. The abwmtioned problerof limited party autonomy
potentially affects those among all international couples seeking divorce who would like to choose a
court and would be able to agree. The number of psractually wishing and able to do so is unknown,
though. Practicing lawyers including members of the Expert Group which advised the Commission
reported that such planning concerns mainly a small number of very wealthy spouses. There is
however, no quarited evidence on this matter.

The problem of "rush to court”, on the other hand, potentially affects only those international couples
with connections to Member States not applying the Rome Ill Regulation as in the States where Romge
[l applies, the samsubstantive divorce law would be applied in every possible forum.

1.3. Subsidiarity

Under Article81 paral TFEU, the Union has shared competence to develop judicial cooperation in
civil matters having crosBorder implications, based on the principle mutual recognition of
judgments and decisions in extrajudicial cases. Such cooperation may include the adoption of measure
for the approximation of the laws and regulations of the Member States. Rdighara2 TFEU
specifies that in order to reach thien stated in paragradh the Union shall adopt measures aimed at
ensuring (cthe compatibility of the rules applicable in the Member States concerning jurisdiction, and
(f) the elimination of obstacles to the proper functioning of civil proceedingec#ssary by promoting

the compatibility of the rules on civil procedure applicable in the Member States. The possible creation
of a new jurisdiction rule based on party autonomy is covered by A8ticieara2 (c), a possible
transfer rule limiting "rus to court” and the possible introduction of a hierarchy for jurisdiction grounds
are based on Articl8l para2 (c) and (f), promoting compatibility of rules on jurisdiction and civil
procedure applicable in the Member States.

Shortcomings, where idenet, can only be addressed through Union intervention by changing the
existing EU law and cannot be addressed by the Member States acting individually.

As the Regulation's jurisdiction rules are exhaustive (with the exception of the rule allowing ttie use o
national residual jurisdiction), the lack of party autonomy could not be addressed by the introduction of
a jurisdiction rule based on party autonomy into the law of individual Member States.

The "rush to court" problem cannot be dealt with by individdeimber States under their own national

law because the underlying reason for the rush to court lies in the fact that the substantive divorce law
in Member States are different, and depending on where divorce is pronounced, the consequences f
each spous may be different. The Rome Ill Regulation, by creating uniform rules on applicable law,

4 A comprehensive analysis of thisissuman be found in the section fARSeehlsot o c
N. A. Baarsma, The Europeanisation of International Family Law, 20154p.

> Supranote31, at p.54.

46 Belgium, France, Ireland, ltaly, Lithuania, Luxembourg, Malta, Netherlands, Poland, Portugal, Spain, and the United
Kingdom.
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solves this problem to a large extent for those 16 Member States in which this Regulation adopted unde
enhanced cooperation applies and could be sufficient to g@veush to court” problem in all Member
States if the remaining*9would decide to join the Rome Ill RegulatidAowever, only Estonia has
announced to do so while the other Member States remained silent or explicitly declared that they dic
not intend tgoin Rome 1117

Therefore, a hierarchy of jurisdiction grounds or the possibility for a court to transfer jurisdiction to
another Member State would be the only solutiangilable at this stagé\s the Court of Justice has
ruled that Member States aret lowed to use any discretion which may existler their national law

to transfer jurisdiction established by EU Regulatfdnthe transfer mechanisoould only be created

by including it into the Regulation. The same would be true for a hierarchy gdirisdiction grounds
already offered by the Regulation.

1.4. Objectives
General objective:

(@) to enhance access to court
(b)  to ensure sound administration of justice

Specific objectives:

(&) to increase party autonomy and thereby enhance predictabilitintemnational divorce
proceedings

(b)  to facilitate the consolidation of different family proceedings

(c) to limit "rush to court" and thereby reduce related costs

1.5. Description of Policy Options
Option 1: Baseline scenario

This policy option assumes that new initiatives would take place at EU level. Parties wishing to
consolidate their matrimonial proceedings can do so already now under the existing rules: The Brussel
Ila Regulation allows parental responsibility proceedings to be brought in a could haigdiction for

divorce under the Regulation, provided that this corresponds to the child's best interests. The
Maintenance Regulation also allows proceedings for child maintenance to be brought in the court where
parental responsibility matters may beught, and proceedings for spousal maintenance in the court
where divorce proceedings may be brought. Therefore, by bringing also parental responsibility and
maintenance issues before one of the courts having jurisdiction for their divorce under tlagid®egu

the spouses can consolidate all these proceedings in one fonlyra choice in advance, which might

be desired by a limited number of spouses, is not possible.

The perceived problem of rush to court would continue to exist with regard to thosbek&tates
which have not yet joined Rome IlI.

Option 2: Introduction of a possibility for the spouses to choose the competent court in a Member State
with which they have a close link

In addition to what is already possible under Option 1, this palption would allow the spouses to
choose the competent court by common agreement in advance of any litigation. The choice would be
limited to jurisdictions with which the spouses have a close link by virtue of habitual residence or

“"It is recalled that the Brussels lla Regulation only applies to EU 27 (except Denmark), and 16 Qetdsenlready

apply Rome Il §upranotesl5and17).

8 Supranote43and the adjoining text.

49 See CJEU March 2005, Case 281/02i Andrew Owusw N. B. JacksonThis judgment concerned the Brussels |
Convention, but the oveltvelming majority of courts and academics applies this statement also to other EU instruments such
as the Brussels | Regulation and the Brussels lla Regulation, at far as matrimonial matters are concerned (e.g
Magnus/Mankowski, Brussels | Regulation, lnlnation No4, Brussels llbis Regulation, Introduction Hp115).
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nationality. Formal reqeements would have to be included to ensure that the spouses are aware of the
consequences of their choice and reduce the risk for a weaker spouse of being forced into an agreeme
on a forum which may be detrimental.

In order to strengthen the choice tbke parties, a provision would ensure that the chosen court can
proceed even if a court in another Member State was seised in violation of a choice of court agreemer
in order to prevent the other spouse from seising the chosen court. Such solutionewtdys adopted

in civil and commercial matters (recast of the Brussels | Regul§tion

Option 3: Introduction of a possibility for the spouses to choose the competent court in a Member State
with which they have a close link combined with a possibilityspauses who cannot agree, for the
court to transfer jurisdiction to the courts of another Member State

In addition to Option 2, this option would entail a possibility for a court to transfer jurisdiction for a
divorce case to a court of another MembeteSta

Such a transfer could be envisaged in exceptional circumstances and under strict conditions, ir
particular if a spouse, in the absence of a choice of court, applies for divorce in a Member State, but th
defendant spouse requests that the case be beardourt of another Member State on the basis that
the marriage was manifestly more closely connected with that State. The possibility to transfer
jurisdiction would provide a remedy to the problems that may arise when one spouse has unilaterally
applied for divorce in a certain forum against the will of the other spouse. In the interest of legal
certainty, the fAicentre of gravityo of a marr.i
connecting factors which must apply in the specific cdse example the last common habitual
residence of the spouses, if one spouse still lives there. Jurisdiction based on the choice of the partic
would be excluded from the possibility to transfer to another Member State. Moreover, the transfer
system woud be modelled on the system already in place for parental responsibility matters, requiring
agreement between the two courts within a time frame specified by the Regulation. If there is no answe
within this period, or the answer of the requested couregative, jurisdiction remains with the court
initially seised, so as to prevent a denial of justice or parallel proceedings.

Option 4: Introduction of a possibility for the spouses to choose the competent court in a Member State
with which they have a dde link combined with a hierarchy of grounds of jurisdiction

In addition to Option 2, this option would imply the introduction of a hierarchy of jurisdiction grounds.
For example, jurisdiction would lie in first place with the courts of the Member Stdte afpouses’
common habitual residence. Failing that, the second court to hear the divorce case would be that of th
spouses' last common habitual residence, if one of them still resides there. In cases where a current
previous common habitual residenaf the spouses could not be established, the court of the defendant
spouse's habitual residence could be seised. Finally, there would be a possibility to seise the court of tt
nationality of both spouses (in the case of the United Kingdom and Ireldéntheio common
"domicil ed) .

In summary, this option would mean that the requesting spouse would need to file an application for
divorce with the first court from the list of available jurisdictions and only where no court of a Member
State has jurisdictionnder the first rule representing the closest connection, courts in other Member
States could be seised, in hierarchical order as established by the Regulation.

1.6. Analysis of impact of Policy Options
1.6.1. Option 1: Baseline scenario

Since this option would entail no change, the situation described above would continue to exist. Partie:
wishing to consolidate their matrimonial proceedings would continue to be able to do this under the

*0 Article 31(2) and (3) of Regulation (EU) Nk215/2012 of the European Parliament and of the Council &fet2mber
2012 on jurisdiction and the recognition and enforcement of judgmenisiliand commercial matters (recast), OJ L 351,
20.12.2012, p1.
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existing rules by bringing also parental respofigyband maintenance issues before one of the courts
having jurisdiction for the divorce under the Regulatgwen if the Regulation does not offer them the
possibility to agree in advance on the divorce court itself

A possible problem of rush to courbwld continue to exist with regard to those Member States which
have not yet joined Rome Ill. Infringement proceedings are not an appropriate tool with a view to
improving the operation of the Regulation in the area discussed here as there is curmehglymthis
Regulation addressing the problems described above.

1.6.2. Option 2: Introduction of a possibility for the spouses to choose the competent court in a
Member State with which they have a close link

Effectiveness to achieve objective3he introduction of a limited possibility for the spouses to choose
the competent court woulthve some positive impaftr the limited number of (in particular wealthy)
spouses who consider this kind of estate planning useful and are able to agreeuom lbefmuse it
would enhance predictability of the divorce forufie assessment of the effectiveness to achieve this
objective is however hampered by the lack of data and the fact that the actual scale of the problem i
currently unknown.

As regards thegssibility to consolidate various family proceedings related to the divorce which can be
achieved already under the current rules, this option waddidthe possibility fospouses to determine
in advancewhich courtshall deal with the consolidated prodeeys.

Moreover, for the limited number of spouses described above, this option could reduce the "rush tc
court" as both spouses would be bound by their common choice. Provided that the situation develops &
described in the problem description, with thigtion there would still be an incentive for Member
States to join Rome Ill. Where spouses did not choose a court joimthich according to anecdotal
reports from practising attorneys is indeed the case for most cduplédse pr obl em of A
continues to exist as long as the confitlaws rules are not uniform.

Fundamental rights: This option would have a positive impact on fundamental rights, since it would
give effect to the will of the parties and thereby improve their situation in tefmasing the right to
access to judicial review as embedded in Article 47 of the Charter.

Stakeholders' views:Because this is standard in more recent EU instruments, the vast majority of
stakeholders (85%), including Member States, are in favour of introducing a possibility of choice of
court. It was however highlighted that this choice should be limited tosctmuvthich the spouses have

a substantial connectidnand that the formal requirements of the choice should be defined following
the example provided by other EU instruméhits order to prevent a weaker spouse from being forced
into a detrimental agreemen

Costs savings:For spouses who can agree on a court, the rush to court and thereby, the doubling of
costs could be avoided. This option would however not reduce costs for spouses who cannot agree on
court. 3Taking the example from the problem defimtip. 1 5) , an ama,b00 couldlbe up
saved®,

*1 During the public consultation, 97% (i.e. 140 out of 145 responses to this question) indicated that the choice should be
l' i mited by the requirement ché speuse(@)sou thes dase,nand thd choseo forum.clrt i «
particular, of 140 respondents, 65% (i .e. 85 out df 14C¢C
connecting factor, 33% (i.e. 47 out of 140 responses) think that the nayiafadi least one of the spouses does and 36%

(i.e. 48 out of 140 responses) consider any court having jurisdiction to hear the case under the main jurisdiction grovisions
the Regulation as being sufficiently closely connected with the case and thelafible to be chosen by the parties.

%2 See, for example, Article 4(2) of Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable
law, recognition and enforcement of decisions and cooperation in matters relating to mainbddfigatien (hereafter: the
Maintenance Regulation) and Arti&(1) and (2) of the Brussels | recagtffranote50).

%3 Supranote45.

18



Political feasibility: This option would be difficult to accept by some Member States given the varying
definition of marriage in their national laws and their resulting difficulty to apply the instriutméhe
divorce of other forms of marriage, e.g. sase® marriages. See chapter 2.2. concerning matrimonial
matters.

1.6.3. Option 3: Introduction of a possibility for the spouses to choose the competent court in a
Member State with which they have asd link combined with a possibility for the court to
transfer jurisdiction to the courts of another Member State

Effectiveness to achieve objective$n addition to the impacts achieved by Option 2, this option would
further reduce the incentive to "rush court”. This would be in particular the case for spouses who
cannot agree on a choice of court. It would give a possibility to the court seised with the divorce
application, upon application by one party, to consider whether a court of another Meatbeis St
better placed to hear the caddonetheless, the introduction of a possibility to transfer jurisdiction
would create some legal uncertainty for the spouses as to whether a court seized will actually hear the
case. There is also a risk that thigiep will generate litigation on whether the case should actually be
transferred or not. A list of specific criteria should guide the judge making use of the transfer to ensure
that only in limited and exceptional situations such transfer would be poskilileas there is no
overarching principle like the protection of the best interest of the child (which governs the transfer in
parental responsibility mattéfy it may be expected to be difficult to reach unanimity on the
appropriate criteria defining mhich circumstances a transfer should be permitted.

Provided that the situation develops as described in the problem description, like Option 2 this option
would not have any negative impact on wider adherence to Rome Ill. The additional possibility for the
court seised in the absence of a choice of cayrgeament to transfer jurisdiction to another Member
State would offer a remedy if the court seised clearly does not seem to be the most appropriate forur
(e. g. because of the substantive | aw t hdadlawswo ul
rules). This transfer, inspired by the common law principldoofim non conveniensowever, is
depending on the circumstances and is nothing a spouse could count on in advance as a general ru
The incentive for Member States who are generally opesppdying foreign law to join Rome |li

would therefore still exist because uniform confbétlaws rules would offer greater predictability to

the spouses with regard to the applicable law and thus the outcome of the case. In the unlikely case th
all Member States join Rome IlI, a transfer under this option would no longer have an impact on the
applicable substantive law; however, it is conceivable that courts would envisage a transfer even i
Rome Il applies. This shows that this option would moveegiait away from the initial concept of the
legislator that a wide range of possible fora should be offered to the mobile citizens to choose from a
the moment they need to seise a court.

Fundamental rights: This option would have some positive impact ondamental rights, since it
would give full effect to the common will of the spouses and thereby improve their situation in terms of
easing the right to access to judicial review as embedded in Article 47 of the Charter. Moreover, in the
absence of a choia# court it can potentially protect a potentially weaker spouse from being compelled
to face court proceedings in a jurisdiction where the applicable law is detrimental to this spouse only
because the other spouse was quicker in rushing to ddetdiscetion to transfer jurisdiction to a
Member State more closely connected with the case, depending on the circumstances, which this optic
confers upon the judgeuald enhance the sound administration of justice and the access of both spouses
to the appropate forum.However, he price to pay is a decrease in predictability because spouses can

*¥ In parental responsibility matters, a transfer rule was included into the Regulation in 2003 because for these matters, i
principle only one Member State at a time hassgliction under the Regulation. This chddntred jurisdiction avoids

parallel proceedings, but as a consequence it was felt than an escape clause was needed for cases where due to excepti
circumstances, this only forum turned out not to be the apmopriate one. For matrimonial matters, on the other hand, the
legislator offered them as wide a list of fora as possible to choose from in order to enable them to find a forum where they
could obtain a divorce according to their wishes.
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no longer be certain that a court having under the Regulation will actually hear the case if s@ised
idea which runs counter to the original will of the legisiato

Costs savings:This option would eliminate extra costs related to rush to court for spouses who can
agree on a court. For spouses who cannot agree on a court, it may reduce costs only in situations wher
spouse refrains from rushing to court becausertshe is aware of the transfer provision.

Political feasibility: This option would be difficult to accept for some Member States given the varying
definition of marriage in their national laws and their resulting difficulty in applying the instrument to
the divorce of other forms of marriage, e.g. s&®@e marriages. See chapter 2.2. concerning the
matrimonial matters.

Stakeholders' views:For the creation of a possibility to choose a court, see the comments on Option 2.
The UK, in particular pleaded imna¥our of introducing the possibility to transfer jurisdiction for
matrimonial matters.

1.6.4. Option 4: Introduction of a possibility for the spouses to choose the competent court in a
Member State with which they have a close link combined with a higrafcgrounds of
jurisdiction

Effectiveness to achieve objectiveBhis option would completely eliminate the "rush to court" also in

the absence of a choice of the parties because in those cases it would suppress the current flexibility

the applicant te@hoose a court from the available list of fora and direct a couple to one court only. This

would be the first court from the hierarchical list and only if there is no Member State meeting the
criteria of proximity defined in the list, the one next in hiehy could be seised. Spouses would not

have any reasons to fistrike firsto to secure t

each would need to address the court of the same Member State in case they want to apply for divorce.

However this option would depart fundamentally from flexible rules to deal with mobility and to meet

Il ndi vidual s6 needs to obtain a divorce as easi
because the confliaf-laws rules are not uniform ydnor are the substantive divorce laws of the
Member States), the forum still hascertain casean impact on the outcome of the proceedings. This

is why parties were givetme possibility to seize a broad range of possible caurtise current text of

the Regulation. This option woutdn counter to this idea amtipose a certain forum and thus a certain
applicable law’ i and therefore a certain outcome of their proceedings the spouses without any
flexibility . Moreover, the grounds adopted aredohen the principle of a genuine connection between
the person and a Member State. Their acceptance by all Member States was the effort to find points «
agreerrgGent acceptable to all. This stance seems to be reflected also in the public consultations (s
below).

This option could also have a negative impact on the future participatamdionalMember States in

the Rome IIl Regulation. If it is perceived as a problem that the outcome of the same divorce case will
be different if brought in one or theéher of a number of available fora (due to fumform conflictof-

laws rules), one solution can be to unify the conflict rules while another solution would be to limit the
number of fora to oné’he Union legislator has already decided that the firstisoluniform conflict

of-laws rules) is a good one; it is questionable whether the success of this solution shibmlicibbed

by the adoption of other solutions which, while to some extent achieving the objective sought, would at
the same time entailgative consequences as well.

Costs savingsThis option would fully eliminate the extra costs related to rush to court for all spouses
regardless of whether they made a choice of court because there would always only be one forur
available (thus no incentive for a "rush to court").

5 As stated above (semipranote43 and the adjoining text), Rome Il is unlikely to be joined by all Member States in the
near or mieterm future.
*% See the explaatory report by Prof. Alegria Borras on the Brussels Il Convention, OJ C 221, 16.7.19988&0as
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Stakeholders' views: The respondents to the public consultation were asked to identify the remedy for
rush to court sitwuations. The majority (69%)
by establishing an order of priority of the several alternatreeirids for jurisdiction so as to prevent
spouses from beating each other in filing a claim. However, Member States (BE, CZ, FR, PL, NL)
stated that the ways of identifying the court responsible in matrimonial matters should not be revised ir
ordertoredue t he ri sk of a érush to courtdé. Accordi
grounds of jurisdiction theoretically increas:é
jurisdiction set out by the Regulation mostly correspandgecific factual situations that occur when

the habitual residence criterion cannot be applied, and the current alternative grounds should therefor
be maintained.

Political feasibility: This option would be difficult to accept for some Member Statesngilve varying
definition of marriage in their national laws and their resulting difficulty in applying the instrument to
the divorce of other forms of marriage, e.g. s&®e marriages. See chapter 2.2. concerning
matrimonial matters.

1.7. Comparing the Options and preferred Policy Option
Objectives/Impacts | Option 1 Option 2 Option 3 Option 4
Baseline Choice of court Choice of court + Choice of court +
scenario possibility for hierarchy of grounds
court seised to for jurisdiction
transfer
jurisdiction to
another Member
State
Provide for party 0 This option would| This option would| This  option  would
autonomy and provide for party| enhance enhance legq
thereby enhance autonomy and predictability  for | predictability for all
predictability for enhance spouses who car| couples
spouses predictability. agree on a court.| (notwithstanding the
However, this| For those  whqg existence of an
would only be theg cannot gree; it| agreement)However, a
casefor the limited| introduces lega| hierarchy of jurisdiction

number of spouse
who wish to and arg
able to agree on on
forum from the list
of possible forqg
offered by the
Regulation already
today.

uncertainty as th¢
decision to transfe
would depend or
the discretion of the
judges in the twg
Member States
concerned in the
individual case.

grounds would reduc
the possibility for the
plaintiff to choose from g
broad range of fora, an
hence the broad access
court which currently
exists and is considerg
important, as long a
Rome 11l does not apply
in all Member States.

Enhance access

court by
consolidating
different family
proceedings

1

Consolidation

could be
achieved by
bringing all
family

proceedings
in one of the
divorce fora
offered by the
Regulation

Same effect on
conslidation as
Option 1 but the
limited number of
spouseswishing to
and able to do s
could agree in
advance which of
the available forg
this shall be The
number of spouse
who may be in sucl
a situation may be
expected to be

This option would
further help to
consolidate for
those who can agre
on a court by
making the
possibility to choose
a court jointly more
visible. If no choice
was made,
consolidation may
be achieved by
bringing all family

proceedings in onf

This  option  would
further help to
consolidate for thos
who can agree on@urt
by making the possibility

to choose a court jointly

more visible. If no
choice was madse
consolidation may b

achieved by bringing al
family proceedings in
the single divorce forun
offered by the
Regulation.
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limited.

of the divorce fora

offered by the
Regulation; if the
spouses prefe
another forum, it
could be obtainec
through transfel

decided by a judgs
but this depends o
judicial discretion in
the two Member
States concerned.

Limit rush to court

Rush to court woulg
be eliminated for
spouses who can
agree on a court
but this option
would not have any
positive impact for,
those spouses wh
did not or could not
choose a forum
jointly.

Rush to court woulg
be eliminated for
those spouses wh
can agreerma court.
It might be reducec
for those spouse
who cannot agree o
a court as they knoy
that the court seise
would have
exceptionally  the
powers to transfe

jurisdiction to a
more  appropriate
forum.

Rush to court would b
eliminated for all
couples asmy one court
at a time could be seis€
by either spouse to he
the divorce case.

Ensure
administration
justice

soundg

off

The objective

is already
partially
achieved ag
different

proceedings

can be
combined in
one of the

divorce fora
offered by the
Regulation

The objective would
be better achieve
as in Option 1
because different
proceedings coulq
be combined in
either the chose
court for spouseg
who agree on
court or in one of
the divorce foa
offered by the
Regulation for
others

The objective would
be achievedto a
similar extent
(same as Option 2
but for those
spouses who cann(
agree the judge
could transfer
jurisdiction to
another Membel
State where othe
proceedings arq
pending. Howewe
the transfer
possibility may
bring in an
important element
of uncertainty at
the beginning of the
proceedings an(
trigger litigation on
the jurisdiction
question.

This option would have
mixed impacts It would
have a positive impad
on the administratio of
justice for spouses wh
can agree on a court ar
combine their|

proceedings; it may hav
negative impact on
couples who canndg

agree as no flexibility
would be granted even {
the applicant to choose
court unilaterally.

Costs savings

Would reducecosts

only for those
spouses who agre
on a court.

Would reduce costf
for spouses who ca
agree on a court an
could in  some
instances reduci
them for those whq
cannot do so while
increasing costs il
other cases.

Would fully eliminate
the extra costs relag to
rush to court regardleg
of the existence of
choice of court
agreement.
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Political feasibility | In the light of | |5 the light of the| In the light of he| In the light of the
the . requirement of| requirement of| requirement of
requirement | ynanimity and thg unanimity and the unanimity ad  the
of unanimity probable  varying probable  varying probable varying view
and the| views regarding views regarding regarding jurisdiction in
prob_able jurisdiction in | jurisdiction in | matrimonial matters
varying matrimonial matrimonial including  choice  of
Views matters, including matters, including court, this option doe
_regardlng | choice of court, thig choice of court ang not seem politically
jurisdiction in| gption  does  nof transfer of| feasible. In addition, thg
matrimonial | seem politically| jurisdiction, this| possible introduction o
matters, the feasible. option does no| a hierarchy of
baseline seem politically| jurisdiction grounds i
scenario . feasible. very controversial
seemsat this amory stakeholders

stage the beg
possible
option.

Finally, the broad acceq
to court was one of th
crucial elements of th

final agreement on th
existing Regulation.

At this time, Option 1 is the preferred poligiven the fact that in line with currently available data, the
existing rules have proven to work to a large extent satisfactorily, and the drawbacks of the other
options make them currently not feasible or desirableile Option 2 would strengthen party autonomy

and in particular meet the operational objective to introduegbssibility for spouses to choose a court

by agreement, this only concerns a limited number of spouses. In addition, the benefits brought by thi:
option would not outweigh the risks inherent in opening discussions on matrimonial matters at this
moment n time. Option 3 would reach that same objective and encounter the same risk; the possibility
for a court to transfer jurisdiction to another Member State, while having certain advantages in good
administration of justice, would entail legal uncertaintg amay trigger litigation at the beginning of

the proceedings. It is questionable whether the problem of rush to court, which is limited to certain
Member States, would justify introducing these elements of uncertainty and risk of litigation for all
Member States. Option 4 would reach the same objective as Option 2; however, a hierarchy of
jurisdiction rules would reduce the broad access to court which currently exists. As long as Rome llI
does not apply in all Member States, it is important that spousésumrnio have a number of fora
available as the outcome of proceedings can be different, depending where proceedings are brougt
Therefore, it appears that at this stalgecause of théimited data to underpin the identification of
workable solutionshere is limited added value in proposing changes on these md&itetsermore, in

the light of the requirement of unanimity any change to the current jurisdictional regime on matrimonial
matters seems highly difficult, taking into account the divergencegeba Member States' national
family laws and their respective views on how to deal with matters of jurisdiction. Options 2 through 4
therefore do not seem politically feasikd¢ this stage. As the negotiations in the Council on the
matrimonial property agimes showed, there is currently no possibility to unanimously agree on a
proposal which concerns divorce of a marriage or any related aspeas. t@e potential benefits of
improvements to the Regulation on this matter, the matter may-&@nsederedn the future on the

basis of further evidence gathered, at a time when the national laws of the Member States may hav
evolved such that a consensus is more likely to be achieved.
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2. THE OPERATION OF THE REGULATION IN THE INTERNATIONAL LEGAL
ORDER

2.1. Problem definition
Risk of difficulties in finding a suitable court to settle divorce for EU citizens living in a third State

A specific study’ analysing the situation of EU citizens who live in a third State but retain strong links
with a certain Member St and want to get divorced highlighted several problems: citizens either
cannot get access to a court at all, to a court in the EU or they cannot have their judgment (obtained in
third country) recognised in the EU.

In situations where the spouses ané mabitually resident in the territory of a Member State and do not
have a common EU nationality, the Regulation does not provide any basis of jurisdiction. International
jurisdiction is established on the basis of the national rules of the Member (Stateled "residual
jurisdiction”). In practical terms this means that in about half of the Member States the EU nationality
of a plaintiff spouse alone is sufficient to bring proceedings in his/her Member State of nationality. In
the other half, it is nopossible for residents of third countries to bring proceedings in their Member
State of nationality alone, but only in conjunction with other connecting factors. In the end, 24 Member
States do provide residual jurisdiction for the case described dbave remaining 4 Member States,

this may lead to situations where no court at all in the EU has jurisdiction to deal with an application for
divorce because of the different criteria being used to establish it; this forces spouses to file their
divorce poceedings in a third State if that State has jurisdiction under its own law.

Since a decision issued in a third State cannot be recognised in a Member State pursuant to the Bruss
[la Regulation, but only pursuant to national rules or applicable intenaatreaties, divorcing, spouses
could face problems to have their divorce recognised in their respective countries, and it can evel
happen that their divorce will be recognised in the home Member State of one of the spouses but not i
the home Membert&te of the other. This difference in civil status has a negative impact on the freedom
of movement and the right to respect for a person's private and family life. A person wishing to remarry
in a Member State cannot do so if the divorce pronouncedhmdaState is not recognised under that
Member State's national law while at the same time that Member State did not provide a forum for the
divorce to be pronounced there. In other words, Union law regulates only the larger part of the
international jurigiction of the Member States' courts, leaving a remaining small part to national law.

The national experts in the framework of the evaluation study and practitioners in the public
consultation both criticised the Regulation for its too complex and impaaslution in cases where

the defendant spouse is not habitually resident in a Member State and the spouses are not nationals
the same Member State. Some guidance on this matter was given by th& lilitEhe situation is still
perceived as unsatistacy.

In terms of costs, spouses need to seek advice of a specialised lawyer to investigate foreign law syster
or, as the case may involve investigation in several Member States, the costs can be muhiplied.
costs for specialised legal advice vary siderably across the EU. In the evaluation study, the
addi tional costs for i nternati on &00 (ic Bugag) tch a v €
(112,500 (in the UK) per case.

Example: the German/Dutch couple living in a third State

A German/Dutclcouple have lived for some years in a third State. As their relationship deteri

"Nuyts etal. (2007)Revi ew of the Member Statesd Rules concerning
Commercial Matters pursuarid the Brussels | and Il Regulations, study commissioned by the European Commission,
pp.94-97.

8 CJEU 29 November 2007, Cases8/07i Kerstin Sundelind.opezv. Miguel Enrique Lopez Lizazo

% Analytical Annexes to the Evaluation Study262, seesupranote31.
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the German wife would like to divorce, preferably before a German court. However, she cann
for divorce in Germany or in any other Member State. None of the dsoahjurisdiction of the
Brussels lla Regulation is applicable since the couple are not habitually resident in a Memb
and are not of common nationality. In such circumstances, the courts of the Member States n
themselves of their nationaliles of jurisdiction. Under national law, the German courts |
international jurisdiction if one of the spouses is German. However, while the Dutch husban
bring divorce proceedings in Germany based on these rules, the German wife cannot apgtyde
in Germany under the German rules of jurisdiction, since the Dutch husband may not be
Germany under national law according to the Regulation. Nor can the wife apply for divorce
Netherlands, since Dutch law does not provide for giictfon in these circumstances. Consequer
the German wife is unable to apply for divorce in any Member State. Even if the courts of th
State of the couple's residence happen to have jurisdiction to deal with the matter, it may be di
have a divorce pronounced in the third State recognised in Germany. It is also possible that the
will be recognised in Germany but not in the Netherlands, with the effect that the spou
considered to be still married in the Netherlands whity tire considered divorced in Germany.

Parallel litigation and risk of irreconcilable judgments when the same matter is pending before a court
in a Member State and a court in a third country

In some cases, proceedings between the same parties on theubguematter are pending in parallel

(lis pendengbefore the courts of an EU Member State and the courts of-BWaountry. The expert

group pointed out that in this situation, a court of a Member State does not have any discretion unde
the Regulatn, according to the current rules, to take into account the proceedings pending in a third
State. This can eventually lead to two irreconcilable judgments.

2.2. Scale of the problem

There is little indication about the scale of the problem. The numbmstehtially affected people can

be based on theumbers of EU citizens who live in third countries. There is no reliable single source of
data for this group, but rather disparate sources which cover the main destination G8uttites
estimated that nre than20 million European citizenBve permanently in a nekBU country. This
number has to be narrowed down to those persons who are married, and the rate of marriag
breakdown.

Within the EU?, every year around 10% of the total number of divore&se to international couples.
One may assume that EU citizens living in third States would largely behave in the same way as thos
within the EU.

2.3. Subsidiarity

The creation of a new rule on unified residual jurisdiction antbonm necessitatiss based on
Article 81 para2 (c) TFEU which establishes shared EU competence for common jurisdiction rules
which has already been exercised. Currently, for spouses living outside the EU, the Regulation only
contains a uniform jurisdiction rule if they hawecommon EU nationality. In all other cases,
jurisdiction for their divorce is left to the national law of their respective States. Member States have
diverse policies as regards this issue and cannot alone remedy the situation. As the problem affec
soldy couples with two different EU nationalities and couples involving tBiate nationals, the
solution goes beyond the powers of a single Member State. The need for EU action is therefore eve
stronger for these couples than it is for spouses havingaime EU nationality (and for whom the
Regulation already provides uniform jurisdiction).

60 http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/47444IAPOQ_ET(2013)474441 EN.pdf

6 Eurostat, Statistics explained: Marriage and divorce  statistitgip:/ec.europa.eu/eurostat/statistics
explained/index.php/Marriage_and_divorce_statistiesa extracted in June 2015.

25


http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/474441/IPOL-AFCO_ET(2013)474441_EN.pdf
http://ec.europa.eu/eurostat/statistics-explained/index.php/Marriage_and_divorce_statistics
http://ec.europa.eu/eurostat/statistics-explained/index.php/Marriage_and_divorce_statistics

The introduction of a discretionary rule dealing with parallel proceedings pending in a Member State
and in a third Statdli§¢ pendenycan be based on ArticBl para2 (c) TFEU (common jurisdiction

rules) together with Articl81 (f) TFEU (elimination of obstacles to the proper functioning of civil
proceedings, if necessary by promoting the compatibility of the rules on civil procedure applicable in
the Member Stat@gsSome Member States already have such a rule in their national law and exercise it;
others have it but are uncertain whether they may decline jurisdiction attributed to them by the
Regulation in favour of a third State. Others do not have a rulie pandensvis-avis third States and

have no intention to create one. This leads to an unequal application of the jurisdiction rules of the
Regulation in the different Member States which can only be remedied by EU action.

2.4. Objectives
General objectives:

(a) to ensure equal access to justice in the Union for both spouses
(b) to enhance sound and efficient administration of justice

Specific objectives:

(a) to simplify the regulatory framework on international jurisdiction in divorce cases in the EU and
its MemberStates
(b) to introduce flexibility for courts to take into account proceedings pending in third States.

2.5. Description of Policy Options
Option 1:Baseline scenario

This policy option assumes that no legislative initiatives bringing about substantive cheuodgsake

place at EU level. This does not exclude, however, a clarification of the Regulation's rules determining
in which cases and under which conditions Member States may apply their rules on residual
jurisdiction, accompanied by further explanationsa revised version of the Practice Guide on the
Regulation which was published, and which is updated as necessary, by the Commission.

Option 2: Creation of a uniform and autonomous rule on forum necessitatis for spouses not having a
common EU nationalit and living in a third State combined with the deletion of the reference to
residual jurisdiction under national law, and introduction of a discretionary lis pendens rufewss

third countries

This option would introduce a rule creatindoaum necestatis while deleting the current reference to
residual jurisdiction under national law. Where no court of a Member State has jurisdiction under the
Regulation, the courts of a Member State would be allowed, on an exceptional basis provided for in the
Regudation, to hear the case if proceedings cannot be brought in a third State with which the case is
closely connected (because divorce cannot be granted at all there) or would be practically impossibl
(e.g. because of war), provided that the case has iaisnffconnection with the Member State of the
court seised. This rule would ensure that each spouse of a couple not having the same EU nationali
and living in a third country has a forum to obtain a divobce it would only provide a forum within

the EU if the spouses cannot obtain a divorce in a third countrylf the spouses could, e.g., obtain a
divorce in the third State of their common habitual residencdothen necessitatigrould not apply.

Furthermore, this option would entail the introductafra possibility for the courts in a Member State

to take into account proceedings pending in third States by granting a discretionary stay of proceeding
if there is an action involving the same parties and the same subject matter (divorce, legabrseparat
marriage annulment) pending in a Adiember State, provided that there is a reasonable prospect that
the resulting judgment will be recognised in the Member State(s) concerned.

26



Option 3:Creation of a uniform and autonomous rule on residual jucisoin for spouses not having a
common EU nationality and living in a third State, combined with the deletion of the reference to
residual jurisdiction under national law, and introduction of a discretionary lis pendens rufewss

third countries

This gotion would introduce a uniform and exhaustive rule on residual jurisdiction for cases where the
spouses do not have a common EU nationality and live in a third State. This rule would replace the
national rules on residual jurisdiction existing in most MemStates and close a gap for nationals of
those Member States who do not provide jurisdiction for such cases. It ensures access to a court in t
EU for spouses who live in a third State but retain links with a certain Member State of which they are
nationals or in which they have resided for a certain pegudn if the spouses could find a forum in

a third State. The scope of this rule would correspond to the general rule of jurisdiction (Article 3) and
would apply to divorce, legal separation and mage annulment. The rule of the Regulation which
currently protects citizens of EU Member States and persons habitually resident in a Member State fron
some of the exorbitant jurisdiction grounds of national law which has given rise to confusion could be
deleted because the courts of the Member States would no longer be allowed to use those national rul
in international divorce cases.

Furthermore, this option would introduce a discretiorisypendensule visavis third countries like
Option 2.

Option4: No harmonisation of residual jurisdiction, but deletion of Article 6 which protects a
defendant having EU nationality or domicile from being sued in another Member State under residual
jurisdiction rules of national law and introduction of a discretion lis pendens rule \ia-vis third
countries

This option would not add a rule darum necessitatisr residual jurisdiction, and it would leave the
residual jurisdiction rules provided by the national law of the Member States intact. The only change
would be the deletion of the protective rule in Artilevhich limits the exercise of these national
jurisdiction rules and protects defendants having an EU nationality or domicile from being sued in
another Member State under the jurisdiction rules of natidaw (while they could still bring
proceedings themselves there). As in Options 2 and 3, a discretimnpgndengule vis&vis third

States would be added.

2.6. Analysis of impact of Policy Options
2.6.1. Option 1: Baseline scenario

For the impacts of this option see problem definition. There are no other legislative initiatives at global
or Union levels forthcoming on these issues. As the mobility of people in general is increasing, it may
be assumed that also the number of spousagyloutside the EU but having a connection with a
Member State and wishing to file for divorce there will incre&istingement proceedings are not an
appropriate tool with a view to improving the operation of the Regulation in the area discussesd here a
there is currently no rule in this Regulation offering jurisdiction for spouses not having a common EU
nationality and living in a third State. As for the operation of the Articles allowing the use of national
jurisdiction rules and protecting the defant and their interaction, infringement proceedings, which
need to be based on a perceived structural deficit in the implementation of the Regulation, would
promise little success as the provisions are admittedly unclear.

2.6.2. Option 2: Creation of a urform and autonomous rule on forum necessitatis for spouses not
having a common EU nationality and living in a third State, combined with the deletion of the
reference to residual jurisdiction under national law, and introduction of a discretionary lis
pencdens rule visa-vis third countries

Effectiveness to achieve objectivesThe deletion of the reference to national residual jurisdiction
combined with the creation offarum necessitatiaule would have a positive impact on ensurtgess
to a court for spouses not having a common EU nationality who are living in a third country but have a
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sufficient connection to the EU by way of their previous common habitual residence or by way of the
nationality (or, i n the cas éonedthashoasedbKin stuatibnsl r
where a risk of denial of access to justice would exist outside the EU. It would no longer allow the use
of national rules on residual jurisdiction but ensure that spouses not having a common EU nationality
living in athird State have access to a court at all, albeit perhaps in the third State, and only if that is no
the case, to an EU court in order to obtain a divorce, legal separation or the annulment of their marriage

Moreover, the option would end the existingngral inequality illustrated by the example and created

by the current text of the Regulation, namely that only one spouse has access to the courts of a Memb
State under residual jurisdiction provided by national law while the other spouse doesri$k That

the judgment rendered in the EU will not be recognised by the third State of which one or both of the
spouses are nationals or where the spouses were habitually resident if that State also has jurisdictic
under its own law is minimised becaudee forum necessitatiwill by definition only apply if
proceedings could not be brought in that third State. This option does not solve the problem that &
divorce pronounced in a third State might be recognised in one EU Member State but not in the other i
the spouses are nationals of different EU Member States.

The objective oSimplification would be reachedat the jurisdiction level because the varying national
residual jurisdiction rules would be replaced by a single and uniform rule offering acdbssEbO

courts to all citizens under the same conditions and ensuring that no denial of justice Asaurs.
corollary of this harmonisation, the Regulation's current rule protecting nationals of EU Member States
and persons habitually resident in a Mem®Btate from the exorbitant bases of jurisdiction contained in
the national law of the Member States can be deldtee.court seised, however, would still need to
examine whether proceedings could be brought in a third State before being allowed tes base it
jurisdiction on thdorum necessitatigule.

In cases where the divorce judgment pronounced in a third State is likely to be recognised in the
Member States concerned, the proposed rulésopendensvis-a-vis third States would enhance the
efficiency d justice by allowing the courts of a Member State having jurisdiction under the Regulation
to give priority to the proceedings brought earlier in that third State.

Fundamental rights: Access to justice would be improved for spouses with a sufficient cbongo

the EU. If a divorce is obtained in a third State, though, the problem described above will persist,
namely that the divorcees' civil status may vary from one Member State to another, thereby hampering
their right to free movement and to respextgdrivate and family life.

Costs savings:This option would not result in cost savings related to specialised legal advite
would be necessary to assess whethersgmises cannot bring their divorce proceedings in a third
State.

Stakeholders' views:The majority of respondents (78% i.e. 132 of 170 responses) believe that in the
cases outlined above, the Regulation should allow an EU court to exercise its jurisdiction. Among
practitioners, 80% think that the Regulation should offeformm necessitadi instead of leaving
jurisdiction to the diverse rules of the Member States on residual jurisdiction. This resembles response
from private individuals (78%) and from academics (67%). Moreover, the majority of those with
practical experience agree that tRegulation should ensure access to justice throudbram
necessitatisvhile no longer allowing the use of national rules on residual jurisdiction. A harmonisation
through deletion of the permission to use national jurisdiction rules combined feitlnanecessitatis

was also the proposal favoured by the expert group which advised the Commission as the best wa
forward. Of those Member States that responded, five (CZ, DE, NL, PL, PT) were in favour of creating
aforum necessitatiand two against (FR arBE who both denied the need for it because their national
law already provides forf@rum necessitatisased on nationality).

Political feasibility: This option would be difficult to accept for some Member States given that there
are widely divided viewsn the need for unification and little evidence. In addition, given the varying
definition of marriage in the national laws of Member States and their resulting difficulty in applying
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the instrument to the divorce of other forms of marriage, e.g.-sammarriages, work towards a
consensus on any jurisdiction rule in matrimonial matters is difficult at this time. See chapter 2.2.
concerning matrimonial matters.

2.6.3. Option 3: Creation of a uniform and autonomous rule on residual jurisdiction for spooses
having a commoiEU nationality and living in a third State, combined with the deletion of the
reference to residual jurisdiction under national law, and introduction of a discretionary lis
pendens rule viga-vis third countries

Effectiveness to achievebjectives The creation of an autonomous rule on residual jurisdiction would
have astrong positive impact on ensuring access to a suitable court in the Eldr spouses not
having a common EU nationality who are living in a third country but have a ctwsection to the

EU by way of their previous common habitual residence or by way of the nationality (or, in the case of
the UK and Ireland, the o6domicilebé) of one of
an EU court in order to obtaen divorce of their marriage, even if the national jurisdiction rules of the
relevant Member State do not allow residents of third countries to bring proceedings in that Member
State. The option would end the existing general inequality illustrated lexaneple and created by the
current text of the Regulation, namely that only one spouse might have access to the courts of a Memb:
State under the residual jurisdiction rules of national law while the other spouse doesn't.

Like the previous option, this @pn would have a strong positive impact smplifying the
regulatory framework on international jurisdiction for divorce for spouses not having a common EU
nationality who are living in a third country by establishing clear harmonised rules on residual
jurisdiction for all Member State#&s a corollary of this harmonisation, the Regulation's current rule
protecting nationals of EU Member States and persons habitually resident in a Member State from the
exorbitant bases of jurisdiction contained in theamatl law of the Member States can be deleted. The
existence of a uniform jurisdiction rule makes the forum even more predictable than under the previous
option only providing dorum necessitatjsand the article protecting respondents from being sued "by
surprise” in a forum with which they have only weak or no connections is thus no longer necessary.
These measures would decrease the amount of investigation or possible confusion caused by consulti
the law of each Member State. This option does incrénesask, however, that parties who thus have
access to a court in the EU obtain a judgment which may not be recognised by the third State of whicl
one or both of the spouses are nationals or where the spouses were habitually resident if that State al
has jurisdiction under its own law. This option aldoes not solve the problem that a divorce
pronounced in a third State might be recognised in one EU Member State but not in the other.

In cases where the divorce judgment pronounced in a third Stalelg 0 be recognised in the
Member States concerned, the proposed rulésopendensvis-avis third States would enhance the
efficiency of justice by allowing the courts of a Member State having jurisdiction under the Regulation
to give priority to theproceedings brought earlier in that third State.

Fundamental rights: Access to justice would be improved for spouses not having a common EU
nationality with a close connection to the EU. It would be ensured that they can obtain a divorce within
the EU whit is then automatically recognised by operation of law in all other EU Member States.
There is a risk, however, that the judgment rendered in the EU will not be recognised by the third State
of which one or both of the spouses are nationals or where dtisespwere habitually resident if that
State claims jurisdiction under its own law.

Costs savings:For all spouses living abroad but retaining a sufficient connection with the EU this
option would decrease the amount of investigation into the law of eachbkt State and thereby it
would reduce costs estimatedrtaa n g e 5f0rOo b2,500 per case

Stakeholders' views:A significant majority (77%) of respondents maintain that it would be useful to
address the lack of a uniform rule on residual jurisdiction for all cases. In particular, stakeholders with
practical experience of the Regulation answered positively totl@istion. Of those Member States that
responded, three (NL, PL, PT) were in favour of creating a uniform rule on residual jurisdiction if no
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court in a Member State has jurisdiction under the Regulation and three against: FR and BE both denie
the need foit because their national law already provides for residual jurisdiction based on nationality,
CZ gave no reasons, and DE stated that a redraft of Arfi@esl 7 would be sufficient and could leave

the national rules on residual jurisdiction intact. Thealso expressed hesitations.

Political feasibility: This option would be difficult to accept for some Member States given that there
are widely divided views on the need for unification and little evidence of the scale of the problem. In
addition, given the varying definition of marriage in the national laws of Member States and the
diverging views of Member States in how to deal with matters of jurisdiction as a result thereof it seems
difficult to work towards a unanimous agreement on any jurisdictiin matrimonial matters at this

time. See chapter 2.2. concerning matrimonial matters.

2.6.4. Option 4: No harmonisation of residual jurisdiction but deletion of Article 6 which protects a
defendant having an EU nationality or domicile from being swmednother Member State
under residual jurisdiction rules of national law and introduction of a discretionary lis
pendens rule vig-vis third countries

Effectiveness to achieve objectiveShe deletion of Article 6 which protects a defendant having EU
nationality or domicile from being sued in another Member State under residual jurisdiction rules of
national law would have a positive impact on ensudggalaccess to a courin the EU for spouses

not having a common EU nationality who are living in mdtltountry but have a sufficient connection

to the EU by way of their previous common habitual residence or by way of the nationality (or, in the
case of the UK and Ilreland, the 6domicil ed) 0
option wauld allow not only the Dutch husband but also the German wife to bring divorce proceedings
in Germany.

This option would leave the national rules on residual jurisdiction intact and open them to both spouse:
by removing the protective limitation. The optiovould not solve the problem, however, that currently
only half of the Member States have rules on residual jurisdiction which offers their nationals living in a
third State a forum without any further conditions. So while access to justice would bdoechah
spouses of a couple, there would still be couples having, and others not having access to a residu
forum in the EU.

The regulatory framework would be simplified by this deletion because the relationship between that
protective article and thertecle allowing the use of national jurisdiction rules was interpreted in
different ways, thus giving rise to confusion and therefore delays. Legal clarification was requested by
many.

However, this option would not deal with the current situation thaesspouses who are nationals of
different EU Member States aferced to file for divorce in a third State because there is no
jurisdiction in any EU Member State under the Regulation and under national law. Moreover, like the
other options, it would notadve the problem that a divorce pronounced in a third State might be
recognised in one EU Member State but not in the other.

In cases where thergjurisdiction in the EU under the Regulation and a divorce judgment pronounced
in a third State is likely tdbe recognised in the Member States concerned, however, the proposed rule
on lis pendenwis-a-vis third States would enhance the efficiency of justice by allowing the courts of a
Member State having jurisdiction under the Regulation to give priority éoptbhceedings brought
earlier in that third State.

Fundamental rights: The protection of the fundamental right of access to justice would be somewhat

I mproved for <citizens with a c¢close connection
habitual residence). It would be ensured that they can both obtain a divorce within the EU (albeit
perhaps not in their own Member State of nationality) which is then automatically recognised by
operation of law in all other EU Member States. Inequality betwlsepouses in one single couple in

this respect would be eliminated. However, there would still remain unequal access to court in the EU
for spouses in general. In addition, spouses in particular in couples formed of EU nationals from two

30



different MemberStates would in the future be exposed to being sued in a "surprise jurisdiction”
provided by the national law of the Member State of the other spouse.

Costs savingsor theapplicant spouse living outside the EU but retaining a strong connection with
the EU, this option would decrease the amount of investigation into the law of each Member State in
order to find jurisdiction and thereby it would reduce costs estimatedatsn g e 5f0rOo 2,600 U

per caseFor thedefendantspouse, however, who hasfaxe proceedings in a "surprise” jurisdiction
provided for by the national law of a Member State, additional costs for specialised legal advice are
likely to arise.

Stakeholders' views:During the public consultation, this option of deleting the protective article was
not proposed by anyone. Only one Member State (DE) mentiomgithout providing further detailg

that a mere redraft of the Articlelowing the use of Member Stateslesion residual jurisdiction and
protecting defendants with EU nationality or residence/dorfifciteuld solve the problems while
leaving the rules on residual jurisdiction of the Member States in their national law intact.

Political feasibility: This optio is likely to be difficult to accept for some Member States given that
there are widely divided views on the need for unification and little evidence on the scale of the
problem. Moreover, as the ®alled exorbitant grounds of jurisdiction of a singlet8tunder its
national law are often considered politically undesirable by other States, there will be little incentive for
them to agree to the abolition of a rule protecting their own nationals against the exorbitant jurisdiction
rules of other Statesnladdition, given the varying definition of marriage in the national laws of
Member States and diverging views of Member States in how to deal with matters of jurisdiction as a
result thereof it seems difficult to work towards a unanimous agreement ojuraayction rule in
matrimonial matters at this time. See chapter 2.2. concerning matrimonial matters.

2.7 Comparing the Options and preferred Policy Option

Objectives/Impacts Option 1 Option 2 Option 3 Option 4
Baseline Creation of a | Creation of a | No harmonisation
scenario uniform and | uniform and | of residual

autonomous rule on| autonomous rule on| jurisdiction but
forum  necessitatig residual jurisdiction | deletion of Article
for spouses not| for spouses not| 6 which protects a
having a common| having a common| defendant having
EU nationality and | EU nationality and | an EU nationality
living in a third | living in a third | or domicile from

State, combined | State, combined with| being  sued in
with the deletion of | the deletion of the| another Member
the reference to| reference to residual| State under

residual jurisdiction | jurisdiction  under | residual
under national law, | national law, and | jurisdiction rules
and introduction of | introduction of a | of national law and

a discretionary lis | discretionary lis | introduction of a
pendens rule visa- | pendens rule vis-a- | discretionary  lis
vis third countries vis third countries pendensrule vis-a-

vis third countries

Ensure equal access | As three| This option would| This option would| This option would
court for both spouseg Member have a  positivg ensure equal acces{ enhance equg
States do no| impact on ensuring to a court in the EU| access (and therel
provide a| access to a court fq for  spouses  no| improve the status
forum for | spouses not having | having a common E| quo) to a court in the

their common EU| nationality who arg EU for spouses ng
nationals nationality who are living in a third| having a common
living living in a third| country but have & EU nationality who

52 Articles 6 and 7.
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abroad,there
will still be
couples who
would  not
have accesg

country but have ¢
sufficient connectior
to the EU, bubnly if
they cannot bring
their proceedings in

close connection f(
the EU.

are living in a third
country but have g
close connection ¢
the EU. Both
spouses of a coupl

to an EU | the third State (i.e., would have the
court (which | because divorce ig same forum
would legally  impossible available, but still
depend on| there or because of there would be
the war). couples who would
diverging not have access tq
national t(r)1?s thg t%tr?erwréi?dd an EU court (which
rules). ensure pequal acces would dep_end o
to a court in the EU tq the_ diverging
national rules).
spouses of all EU
nationalities
throughout the EU
provided that the
"necessity" for this
forum is given...
Enhance the soun| O The lis pendensrule | Same impact aj Sane impact as
administration of would help avoiding Option 2 Option 2.
justice parallel proceeding;
on the same matte
and thereby allow fol
a better coordinatior
of pending
proceedings.
Simplify the| A redraft of| This option would| This option would| This option would
regulatory frameworl the two| have a positive | have a strong | have some positive
on international| Articles impact as it provides positive impact as it| impact:. Compared
jurisdiction in divorce| allowing the| for a uniform rule| provides for al to the status quoit
cases use of| throughout the EUIn | uniform residuall would only delete
national order to use théorum | jurisdiction rule| the
residual necessitatishowvever, | throughout the EU Article protecting
jurisdiction the court needs ti EU defendants fromn
and examine first whethe being sued in &
protecting it is impossible to "surprise
EU bring proceedings ir jurisdiction” under
defendants | a third State. national law but no
from  being simplify the
sued in a identification of the
"surprise national jurisdiction
jurisdiction" rules.
under
national law
could clarify
their
relationship,
thereby
simplifying
and
enhancing
their
application.
Protect fundmental| O This option would| This option would| This option would
rights have a  positivg have a strong positivi have a  positive
impact since it woulg impact on| impact on
enhance access 1 fundamental rights| fundamental rigs,
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court in a situation
where there is a risl
of denial of justice,
On the other hand, |
would reduce acces
to court under
national law in those
Member States wher|
nationality —currently
is a ground for
jurisdiction in third
State related case
Addressing only,
jurisdictional matters|
it would not address
the current negativg
impact on the
freedom of movemen
and the right to
respect for private
and family life which
is created by unequi
recognition of third

since it would ensurg
access to court. Ther
is a risk, however
that the judgmen
rendered in the EU
will not be recognise(
by the third State o
which one or both of
the  spouses ar
nationals or where thi
spouses wert
habitually resident if
that State claimg
jurisdiction under its
own law. Addressing
only jurisdictional
matters, this optior
would not addresthe
current negative
impact on the
freedom of movemen
and the right to
respect for private ani

since it would
enhance equa
access to court. Bot
spouses of a coupl
would have the
same forum
available, but still
there would be
couples who woulg
not have access f{
an EU court.
Moreover,

addressing
jurisdictional
matters, this optior
would nd address
the current negativ
impact on the
freedom of
movement and th
right to respect fol
private and family
life which is created

only

State divorceg family life which is| by unequal

throughout the Union| created by unequg recognition of third
recognition of third| State divorceg
State divorceg throughout the
throughout the Union| Union.

Costs savings 0 No cost savingg For all spouses living Mainly  for the
related to speciaked| outside the EU an( applicant spouse by
legal advice as it| retaining strong linkg not for the defendan
would be necessary t{ with an EU Member who may be sued i
assess whether th State. a "surprise
spouses cannot brin jurisdiction".
their divorce
proceedings in a thirg
State.

Political feasibility In the light of | Difficult to accept for| Difficult to accept for| Unlikely to be
the some Member Statg some Member Statg acceptable tq
requirement | because of because of Member Stateq
g‘;d“”a”'ﬂﬁé 1 widely divided|f widely divided ,t\’,leecni“ng Stgttgi
probable VIEWS on _the nee VIEWS on the Neet exorbitant grounds
varying for _ unlflgauon fpr unlf!cat|on and of jurisdiction are
views apd I|_ttle evidence I|t.tle (_awdence generally perceived
regarding |1 differing fdiffering as undesirdb, and al
jurisdiction def|n'|t|ons. of defln'mons . of need to protect th
in marriage in the marriage in the own citizens from
matrimonial national laws of  national laws off y,ose foreign rules |
matters,  the Member  States Member  States (qtained.
baseline and diverging and diverging
scenario views of Member views of Member
seems at this States in how t¢ States in how tc
stagethe best deal with matters deal with matterg
possible of jurisdiction as of jurisdiction as a
option. a result thereof result thereof

The preferred option is Option 1. Options 2, 3 and 4 would be difficult to accept for some Member
States given that there are widely divided views on the need for unification and little evidence on the
scale of the problem. Moreover, as thecatled exoriiant grounds of jurisdiction of a single State
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under its national law may be considered politically undesirable by other States, there may be little
incentive for them to agree to Option 4 proposing the abolition of a rule protecting their own nationals
against the exorbitant jurisdiction rules of other States. In addition, given the varying definition of
marriage in the national laws of Member States and diverging views of Member States in how to deal
with matters of jurisdiction as a result thereof,@ems unlikely that a unanimous agreement on these
matters could be achieved at this tir@@ven the potential benefits of improvements to the Regulation

on this matter, the matter may bec@nsidered in the future on the basis of further evidence gattetred

a time when the national laws of the Member States may have evolved such that a consensus is mo
likely to be achievedSee chapter 2.2. concerning matrimonial matters.

. PARENTAL RESPONSIBILITY

The Regulation establishes harmonised jurisdictiotesr for all disputes concerning parental
responsibility (e.g. custody, access and child protection measures). The resulting judgments are
automatically recognised in all Member States and can be enforced there under certain conditions
Moreover, the Regationi in conjunction with the 1980 Hague Conventiogsets up a procedure for
returning children who have been moved wrongfully to another Member State by a parent. It also
contains rules for the cros®rder placement of children in other Member States provides for the
establishment of a Central Authority in every Member State. They shall cooperate with each other in the
application of the Regulation and support parents and courts in-hwodsr parental responsibility
cases. According to the opimoof the national experts collected in the evaluation study and the
feedback received in the public consultatfoas well as in the discussion with the Member States'
representatives the jurisdiction rules mostly work well by providing an efficient aad sjjstem for
identifying the responsible court to hear a case. Problems have been however reported in four area
parental child abduction, crebsrder placement of children, recognition and enforcement of judgments
and cooperation between (central atldeo) national authorities. Linking these problems are common
threads: the excessive and undue delays arising from the way the existing procedures are formulated
applied; the negative impact that these delays can have on the fundamental rights dflthiibech
corrosive effect that these deficiencies have on the mutual trust on which the smooth operation of the
Regulation depends. Problems related in particular to child return in cases of parental abduction ar:
reflected in the cases brought before@uairt of Justice.

In relation to the important subject of mediation, the existing Regulation already encourage¥'its use.
general terms, this encouragement should be further embedded in relation to several of the parent
responsibility matters discussed below.

Parental responsibility matters are perceived by Member States as highly imgieantheir link to

the righs of the child, and enjoy their support in terms of possible changes which would enhance the
overall efficiency of the proceedings. Therefore, it seems politically feasible to address these matters ir
the revision.

3. THE RETURN PROCEDURE IN CASES OF PARENCHILD ABDUCTION

3.1. Problem definition

If an international couple splits up, the temptation for one of the spouses to return to his or her home
country with the child(ren) can be high. If both parénés is normally the cagehave joint custody for
the child, such unilateral removal of the child violates the rights of custody of tHeeheftd parent
(parental child abduction) and puts the best interests of the child at risk. The 1980 Hague Convention

% The qualitative analysis of the replies to the question concerning helpfulness of thatiBeguith respect to crogsorder

custody and access rights highlights the efficiency of the jurisdiction system of the Regulation.

% See Article 55. The 1980 Hague Convention and the 1996 Hague Convention on which the Regulation builds, also
encourage th use of mediation, in particular in child abduction cases.
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which is in force in all Member States, discages unilateral removals of children across borders by
establishing a mechanism for the prompt return of the child to the State where the child was habitually
resident before the abducti®hThe aim is a mere factual return; the 1980 Hague Conventionndbes
establish jurisdiction rules nor deal with the proceedings for the attribution of custody after separation
or divorce of the parents. The Convention is based on the assumption, though, that the courts of th
State where the child was habitually residieefore the abduction are best placed to resolve the custody
dispute.

The Regulation builds on this and goes further. It harmonises jurisdiction for custody disputes
throughout the Union (as a rule in the State of habitual residence of the child) apléroents the

return mechanism of the 1980 Hague Convention by some procedural safeguards and an addition:
procedure if the child is not returned to the State of habitual residence under the 1980 Hague
Convention. To obtain the return of a child abductesnf one Member State to another, the 1980
Hague Convention continues to apply in accordance with the terms of the Regulation. These returr
proceedings under the Convention take place in the State to which the child was abducted. If return i
ordered and #n child returns, the Convention's aim is achieved and the custody case, if the parents sc
wish, can be heard by the courts of the State of the child's habitual residence.

If return is refused by the State of refuge, an additional procedure comes intwiptdy will be
described below under "Functioning of the overriding mechanism".

Problems relating to the timing
Parental child abduction causes harmful effects for children and great distress for their parents.

The objective of the Regulation, which suppéts in this regard the objectives and provisions of the
1980 Hague Convention, is therefore to deter abductions and in any case to secure the prompt return
children wrongfully removed to or retained in another Member Statepidmaptreturn of the chd is

crucial for three reasons. First, it is a reasonable assumption that it is generally better for the child if any
disruption caused by abduction is rescinded as quickly as possible. A swift return means that the chilc
can be returned to their normalutine and, if appropriate, maintain contact with thebetind parent.
Secondly, the longer the child is away from his or her State of habitual residence, the more likely they
are to become settled in their new environment. This may mean that, evéaliyiit would have been

in the best interest of the child to return to their State of habitual residence, by the time the return
application is decided by a court this is no longer the case. Thirdly, as one of the aims of the Regulatior
is to deter abakctions, knowing that abduction will be countered by an immediate return is more likely
to deter potential abductors than proceedings that can take months to’fe$aivieg is thus key to the
successful operation of the child return procetiufBhe Regudtion therefore provides that “the court
shall, except where exceptional circumstances make this impossible, issue its judgment no later than s
weeks after the application is lodged". On average, however, only 26% of applications between Membe
States wee resolved within six weefS In the same vein, the majority (61%) of the respondents to the
public consultation, including those who have practical experience with the Regulation and the Member

® The Commission is currently evaluating the performance of the operation and use of the second generation Schenge
Information System (SIS II) (set up in SIS Il Decision and SIS Il Regulataipya note 5. A specific section of the
evaluation report will be dedicated to the use and limitations of SIS in case of parental child abduction. The SISrl Decisio
only allows the creation of an alert on an abducted child when the child is actuallpgréssiits protection and/or
whereabouts have to be ascertained. However, in many cases of parental abduction the whereabouts of the abducted child
known or the child is staying with a person holding parental responsibility and does not need tecdbarulac protection.

5 N. Lowe, V. Stephens, The timing of 1980 Hague Abduction Convention applicatiods, p.

" The need for speedy proceedings in child abduction cases also prompted the Court of Justice of the European Union |
introduce, in March 200& fasttrack procedure for preliminary rulings interpreting Union law in these cases. The Court
made use of this procedure in nine cases so far, eight of which concerned child abduction, and issued its judgment within 6
about days in each case.

% Statistcal analysis of applications made in 2008 under the Hague Convention of 25 October 1980 on the Civil Aspects of
International Child Abductio® Par t 1 ' Regi onal BRepoupgdatPer edf. NDowe mbNe
attention of the Special Commisasiof June 2011, available at https://assets.hcch.net/upload/wop/abduct2011pd08be.pdf.
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States, identified timing as an issue by stating that thygilR&on has not ensured the immediate return
of the child.

Inefficiency of the return proceedings can be attributed to several aspects. Notwithstanding the benefit:
of having an express and short deadline, the curreswessk time limit to issue a returder, whilst

useful in setting a benchmark for what a "prompt return" should be, proved inadequate in practice since
there are doubts among judges and practitioners whether the six weeks apply per instance, includ
appeals or even the enforcement oftammedecision. In discussions with Member States' representatives
and judges it became clear that in some Member States, the existmeesitime limit is considered as

a mere political appeal to act quickly rather than a realistic time limit and Hasirfipact on the
handling of an individual case. In Member States which apply thevesek time limit to the first
instance only (England and Wales) or to every court instance separately, however (e.g., Germany, th
Netherlands), the first instance cougenerally respect the time limit while appellate courts often take
longer.

Another problem of the rule which was raised in particular by judges is that it sets no time limit for the
processing of an application by the receiving Central Authority. Asudtreeme cases take very long

to be brought before the court, which can have a negative impact on the outcome of the returr
proceedings.

The evidence of the evaluation study and the analysis of the complaints received by the Cofimission
suggest that thesielays are mainly based on certain inefficiencies in national procedures which hinder
the respect of the time limit. Problems in meeting the deadline have been attributed in particular to the
lack in national law of a limitation of the number of appehé tan be brought against a return order,
combined with the fact that proceedings before higher courts usually take longer. In some Membel
States there are two levels of appeals (FR, AT, PL, SK) and often the appellate court only quashes th
decision of he lower instance and refers the case back to it. The new decision by the lower instance
court can then again be appealed. Statistics $hivat in extreme cases it can take up to 324 days to
conclude an application which was appealed; the average being 154 days (see Annex 7 on the numb
of appeals in return proceedings).

The second issue relates to the analysis conducted with respecttimgHenit for filing an appeal

which ranges from 5 days to three mohthand which may have a suspensive effect on the
enforceability of the return decision. This means that even in the absence of an actual appeal, the ord
is not enforceable until thieme for filing an appeal has expired. In some States (AT, CZ, LT, EL, FR)
the court has discretion to declare the return order (provisionally) enforceable before that moment
while such appeal can still be filed. If nothing else is ordered later to tiang this effect will subsist

if an appeal is indeed filed. In other systems, it is not possible to declare the order (provisionally)
enforceable where no appeal has been filed and the time for doing so has not yet expired, but if a
appeal is then acally filed (possible only within a very short period of two weeks), the court of first
instance or the Court of Appeal (DE) can at this stage declare the order enforceable in spite of the
pending appeal.

In addition, the European Judicial Network in camid commercial matters came to the conclusion that
an inefficient handling of cases is caused by lack of specialisation and concentration of the courts
dealing with return applications in several Member Stat@hese crosborder abduction cases are

% The complaints from citizens were received directly by the Commission (letters, formal complaints) or channelled through
the European Parliament (petitions, parliaragniguestions). Around half of the 60 cases per year relate to parental child
abduction.

"0 Supranote68.

" Infra note 100

2 Cyprus, Estonia, Greece, ltaly, Poland, Portugal, Slovenia and Spain do not have concentration of jurisdiction. See th
Best Practice Guide drawn up by thérticle 11 Working Group within the EJN; https://e
justice.europa.eu/content_parental_child_abdug@en.do?clang=enseveral Good Practice Guides of the Hague
Conference on Private Internationalw.and recommendations of Special Commissions on the practical operation of the
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compkex and sensitive but arise only infrequently for the individual judge when handled in individual
local family courts. As a result judges are less familiar with the procedures and provisions involved and
have less opportunity to engage in a routine wayrdié jurisdictions in a manner favourable to the
building of mutual trust. This calls for limiting the number of courts competent to deal with abduction
cases as is the case already in several Member States.

Return of the child under the 1980 Hague Cotieenmay be refused if the return would be likely to
cause a grave risk of physical or psychological harm for the child. Under the Regulation, this ground for
refusal may not be used by judges hearing return applications under the 1980 Hague Convénson "if
established that adequate arrangements have been made to secure the protection of the child after his
her return”. Further delays occurred in situations where it could not be established quickly whether
Oadequate arr ange metheMedbewstate ef oninm 0 td decide dndhe eeturn of
the child. The lack of precision of this provision appears to allow still too much leeway to refuse the
return of a child. It is not clear where the burden of proof lies with respect to estaplishirh at &6 a d ¢
arrangement soé are i n pl ée&ehandparent mustslemorsttate that adaquatew h
arrangements are in place in the Member State of origin or whether it is to be assumed that adequa
arrangements to protect the chilave been made unless the alleged abductor shows otherwise. It is not
clear either whether the judge hearing the return case under the 1980 Hague Convention is obliged t
take the initiative and get in touch with the court of the State of habitual mesiad the child with

regard to these arrangements. In this context, there is also a gap as the Regulation does not provide its
a jurisdictional basis for any protective measures to be ordered by the court of refuge if considerec
necessary to allow reto, and even if such measures are taken under national law they do not benefit
from crossborder recognition and enforcement under the Regulation and can thus not protect the child
during and after the return until the State of habitual residence takemitsheasures.

The problems described relate to the application and implementation of the 1980 Hague Conventior
which the Brussels lla Regulation set out to clarify in 2005. At a global level, as described under 1.1.,
the Hague Conference had to conclude2D12 that there is currently no support for a protocol
clarifying the 1980 Hague Convention and that the necessary clarifications would therefore have to be
brought about by soft law and regional initiatives such as the Brussels lla Regulation.

Functioning of the "overriding mechanisii"

Thesec al | ed Aoverriding mechani smo constitutes a
Hague Convention and is thought to have a stronger deterrent effect on the potential abducting parent.
lays down theprocedure to be followed after a noeturn order was issued in the State of refuge on the
basis of Article 13 of the 1980 Hague Convention (no exercise of custody rights by thehiefi

parent, consent, objection of the mature child, grave risk of hikely to be caused by the return). This
decision shall be sent to the courts of the State of the (former) habitual residence of the child which
shall invite the parents to file applications with regard to custody. Thus, even though the child does no
return, the State best placed until now to make a sound decision on custody is given one last chance
do this even though the child is currently not present in that Member State. If a decision given in those
custody proceedings orders the return of th&dbithe Member State of the former habitual residence,
this order "overrides" the nemeturn decision made earlier and is directly enforceable in all Member
States if accompanied by a certificate provided for in the Regulation.

1980 Hague Convention have regularly reiterated the desirability for States to introduce concentration of jurisdiction for
return applications under the 1980 Hague Convention.

3 Austria, Belgium, Bulgaria, the Czech Republic, Finland, France, Germany, Hungary, Ireland, Latvia, Lithuania, the
Netherlands, Romania, the Slovak Republic, Sweden and the United Kingdom (England & Wales, Northern Ireland) have
concentrated jurisdictiorfor return cases under the 1980 Hague Convention in one or more specialised courts. In
Luxembourg and Malta, there is no formal concentration but there are only two family courts (Malta) or two Juvenile Courts
(Luxembourg), respectively, for the whole ctryn

" Article 11 (6)(8) of the Regulation.
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Although the Court of Juise has already clarified certain aspects of this procédurational courts

have faced difficulties in understanding the connections between the different types of procedures
(custody procedures and return procedures). As reported by the national exirertsvaluation study,

it may be the case that parents are involved at the same time in custody proceedings pending before t
court of origin, in return proceedings before the court of refuge and yet there might be protective,
provisional measures ondel by the former or the latter court. In this respect, the Austrian Supreme
Court argued that the enforcement of a return order before a judgment on custody is final could
endanger the best interests of the child. If the final judgment on custody &ifiershe earlier return

order on the question whether or not the child should be returned, the child will have to move twice in
order to comply with the contradictory decisidfs.

The practical application of t h e bdtauseethercuswdyn g
proceedings do not take place in the Member State where the child is present and because the abducti
parent is often not cooperative. In particular, it is often difficult to hear the €Hitdaddition, Central
Authorities whose pricipal role is to support parents in all kinds of proceedings are not involved in
such custody proceedings although they could potentially assist in ensuring the proper application o
these provisions.

In addition, a practical problem relates to the trassian of documents to the court of origin in case of

a nonreturn order concerning an abducted child. Some concerns have been raised by judges and Centt
Authorities in the public consultation and annual meetings because the Regulation lacks a translatiol
regime relating to these provisions, which gives rise to additional correspondence and delays.

Finally, the lack of clarity of the child return provisions or inefficient measures generate extra costs for
the parents, Central Authorities and judges invdlire the proceedingsniernational child abduction
cases require an intense work load and a high level of commitment by legal professionals supporting
parents to meet the deadline imposed by the Regulation. The same obligation rests with the Centre
Authorities and judges.

For the parents involved it is mainly additional legal advice and work of their lawyers which causes the
costs. Depending on the problem encountered or procedural step which has to be taken, every addition
10 working hours of alawyenay gener at e 1,@00it4)0G0gdeperaliag on anfhoury rate
which varies between the 100canubl@) States; wusuall

In the same vein, unnecessary costs are generated for the national authorities through a higher work lo:
for judges and staff of the Central Authorities. This means that the human resources cannot adequate
deal with their usual responsibility and more staff is needed to handle the cases. The estimates in th
field are difficult as the remuneration and worklagdoublic administration staff is not available. It is
known, at least, that Central Authority staff throughout the Union varies in compokitiorsome
Member States all cases are handled by staff which are qualified as judges or lawyers (attorneys), i
others staff members may hold other university degrees, and yet in others the caseworkers are paraleg
or other professionals which have undergone education at a college of applied sciences. Accordingly
remuneration in the public service varies widetgaking it impossible to quantify the costs of
additional working hours.

> See in particula€JEU 11 July 2008, Case 1®5/08 PPU IngaRinay 1 July 2010, Case-211/10 PPU Doris Povse v
Mauro Alpagoand22 December 2010, Case491/10 PPUJoseba Andoni Aguirre Zarraga SimonePelz.
® CJEU 1 July 2010, CaseZ11/10 PPU Povse The CJEU hel d that fdthe i mportan

the final custody of the child that is fair and sound
maintain @ a regular basis a personal relationship and direct contact with both parents, take precedence over any
di sadvantages which such moving might entail o. Mor eove

decision on the custody of the chil

" An exampleon the hearing of the child provided by the caskguirre Zarraga,CJEU 22December 2010, Case491/10

PPU, paras 688. The Court stressed that a child must be given a genuine and effective opportunity to make his/her views
known. If neessary, the Evidence Regulation should be used which provides the opportunity to use technologies facilitating
a hearing without the child having to be physically present before the court (e.g. video conferencing).
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3.2. Scale of the problem

It is estimated that annually there are up to 1,800 cases of parental child abduction within the EU. The
number of cases in which the overriding mechanismbleas applied is relatively small, not exceeding
20 cases per year.

3.3.  Subsidiarity

Shared competence of the Union for most of the measures discussed here is based 81 pdiel2

() TFEU which establishes EU competence for the elimination daoles to the proper functioning of

civil proceedings, if necessary by promoting the compatibility of the rules on civil procedure applicable
in the Member States. The clarification of the time limit, the concentration of jurisdiction within a
Member Statethe limitation of the number of appeals, the rule on provisional enforceability of return
orders and the obligation to hear the child all establish uniform rules on certain aspects of civil
procedure in the context of return proceedings under the 19§0eHaonvention. The same method
was already used in 2003 when an arffoteas included into the Regulation which establishes certain
common procedural rules for courts of Member States when dealing with return proceedings under the
1980 Hague Convention.h€ shared EU competence for creating an autonomous jurisdiction rule for
provisional and protective measures taken in the State of refuge flows from Bitipkra2 (c) TFEU

which establishes shared EU competence for common jurisdiction rules. A remoafathe current
system by concentrating jurisdiction in the State of origin could be based on Attigara2 (c),
ensuring the compatibility of the rules applicable in the Member States concerning jurisdiction.

The return mechanism applies solely amssborder child abduction cases. To work properly it is
heavily dependent on both efficient decision making in all Member States involved and efficient
cooperation between the courts and authorities of the respective Member States. Existing Urasn law h
shortcomings in this respect. Improvements undertaken in one Member State have proven not to hav
an impact on the return procedure as a whole since smooth operation of the system presuppost
efficiency, close cooperation and mutual trust between batmibér States involved in a case. If
cooperation in return cases between States A and B works likewsayngtreet because State A always
returns abducted children quickly to State B while State B always takes very much time and, due to the
time elapsed, ®@netimes does not return children at all to State A, this undermines mutual trust and
develops negative spiiver effects. EU action is therefore required to address these obstacles in all
Member States and ensure that there are no disparities whiclvaelgatpact on the overall efficiency

of the procedure. While the changes require some, limited, further harmonisation of Member States
procedural law’, this is limited to the minimum necessary to ensure the objective of smooth and swift
functioning of he system.

3.4. Objectives
General objectives:

(a) to deter abductions, protect the parelnild relationship and thereby safeguard the best interests
of the child

Specific objectives:

(a) to ensure swift and safe return of the child to his or her State of Hateitidence and thereby
simplify the child return procedure

78 H
Article 11.
" The existing Regulatioalready establishes some harmonisation of Member States' procedural laws.
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3.5. Description of Policy Options
Option 1: Baseline scenario

This option does not involve any legislative intervention. The application of "soft law measures" as
already developed by th@ommission in cooperation with the Member States would continue. Such
measures include a Practice Gifdelaborated by the European Judicial Network in Civil and
Commercial Matters concerning handling of return requests and a Practice Guide drawn up by the
Commissiort" and the organisation of annual meetings of the Central Authorities of all Member States,
enabling them to have an exchange of views on general matters relating to the application of the
Regulation and bilateral meetings to discuss difficult individual cases.

Option 2: Codification of the current interpretation based on available guidelineshen@JEU case
law

This option would only clarify the current understanding of the relevant article and its operation
following the interpretation given in some of the available guidelines and the CJEU case law referred to
in the problem description.

It would stipulate that the siweek time limit applies to the whole procedure for obtaining an
enforceable return decision; including the first instance court proceedings and possible appea
proceeding$?

In specific cases where the court of origin takes thal fdecision on the return and overrides the
decision of the court of refuge the specific role of Central Authorities would be explicitly mentioned.

The court of refuge, where it decides not to return the child, should be obliged to specify in its decision
the grounds for refusal and thereby make it clearer whether the overriding mechanism is to be applied.

Option 3: Introduction of measures increasing efficiency and improving the functioning of the
"overriding mechanism"

This option would start with the twmere clarifications set out at the end of Option 2 but go beyond. It
adds a number of "new" measures to tackle the problem of inefficiency and the problems relating to the
complexity of the "overriding mechanism".

First of all, it would clarify the timdimit for issuing an enforceable return order in line with the view
prevailing among those Member States which handle return cases under the 1980 Hague Conventic
most quickly. A separate sixeek time limit would apply to the proceedings before the iirsiance

court and the appellate court, respectively. In addition, this option would oblige Central Authorities to
also work under a siweek time limit to receive and process the application; locate the respondent and
the child; promote mediation while kiag sure that this does not delay the proceedings, and refer the
applicant to a qualified lawyer. Currently, no time limit exists for Central Authorities. This new 6+6+6
deadline would therefore envisage a maximum period of 18 weeks for all possibke Jtaigevould

render the time limit for courts more realistic with a view to protecting the right of the defendant to a
fair trial whilst limiting it to the shortest period realistically possible when respecting the rule of law.

8 The Best Practice Guide drawn up by the Article 11 Working Group within the EJN; hitps://e
justice.europa.eu/content_parental_child_abdud@fen.do?clang=en, several Good Pt Guides of the Hague
Conference on Private International Law on the 1980 Hague Convention and Recommendations of Special Commissions o
the practical operation of the Convention.

8 Practice Guide for the applicaton of the Brussels Ila Regulaton® 2dition 2015,
http://ec.europa.eu/justice/civil/files/brussels_ii_practice_guide_en.pdf

8 This view, put forward by the Commission in the first edition of its PradBiaide on the Regulation, published in 2005,

was not shared by the Member States, as their implementation of theedxule and the discussions within the European
Judicial Network in Civil and Commercial Matters demonstrate.
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Moreover, the measures puaged would include an obligation for Member States to concentrate
jurisdiction for child abduction cases on a limited number of courts while respecting the structure of the
legal system concerned. This would allow judges experienced with this very spgmfiof procedure

to rule on the return proceedings.

This option would also limit the number of possibilities to appeal a decision on return to one and
explicitly invite a judge to consider whether a judgment should be provisionally enforceable.

Also, thee would be an obligation of the Member State of origin to conduct a thorough examination of
the best interests of the child before a final custody decision, possibly implying return of the child, is
issued. In this context, when conducting this examinatibthe best interests of the child, any child
who is capable of forming his or her own views has the right to be heard, using alternative means wher:
relevant, even if the child is not physically present.

The cooperation between the Central Authoritiea direct communication by a judge with the relevant
court in the Member State of origin should be facilitated to assess measures ("adequate arrangements
put in place in the Member State to which the child should be returned.

Where the child might be atgrave risk of harm or might otherwise be placed in an intolerable situation

i f returned to the country of the childbés hab
possible for the court of the Member State of refuge to order urgentiiveteneasures required there

and which, if necessary, can also "travel with the child" to the State of habitual residence where a fina
decision of the substance has to be taken. These could include that-biehiledt parent cannot see the
child alone ad perhaps only under the supervision of a public authority. Such an urgent measure would
be recognised by operation of law in the State of origin but would lapse as soon as the court of origir
has taken the measures required by the situation.

Option 4: Reoking the current system by deleting the overriding mechanism and thereby returning to
the 1980 Hague Convention system

The system would move back to the system stipulated in the 1980 Hague Convention which was
applied before the adoption of the Regulatié refusal of return by the court in the Member State of
refuge would be final and could not be overruled by the court in the Member State of origin which is
currently permitted under the Regulation.

Option 5: Revoking the current system of Article 11cbycentrating the jurisdiction for return
proceedings in the Member State of origin and enforcing the return order in the Member State of refuge

This option implies that no application for a return order under the 1980 Hague Convention would have
to be bought in the State of refuge first. Solely the Member State of the habitual residence of the child
prior to the unlawful removal or retention would decide on the return. The Member State of refuge
would then enforce such an order. Assuming that such aoubptould be permitted by the 1980
Hague Convention, this option would mean that a parallel system would be established 46Uintra
cases.

3.6. Analysis of impacts of retained Policy Options
3.6.1. Option 1: Baseline scenario

For the assessment of thigtion please see problem definition. At global or EU level, no other
legislative projects are planned which would address international parental child abduction and the
remaining implementing problems of the 1980 Hague Convention and the Regulatiorcrdsedes
above. While some Member States have taken effective remedies to solve the problems, others have n
I for various reasons: sometimes the political pressure from abroad is not big enough because the tot
number of cases is limited, and almost eafithem concerns a different country, sometimes the
domestic resistance by judges or other stakeholders against certain proposed measures is too strong, «
sometimes there is no political majority. But even if all Member States were to take certain
implementing measures in the near future, it is unlikely that these would be identical. Differences in
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efficiency would thus remain, and with them the challenge to mutual trust caused by the unequal
handling of return applications concerning abducted children.

3.6.2. Option 2: Codification of the current interpretation based on available guidelines and the
CJEU case law

Effectiveness to meet objectivesThis optionwould improve the deterrent effectby clarifying the
Aoverriding mechani somimplifyHhe weoedure ,asitiwbuld wat vetude
delaysnor would it make the sixweek time limit achievableas it would stipulate that the time frame
applies to the proceedings as a whole, i.e. including proceedings before all court instances and would
unable to tackle the core underlying causes of the delys.time limit of six week$or the overall
proceedings (i.e. not just per instancels not achievable on a general scale without putting the rule of
law at risk. A survey carried out between 201d 2013 by a Working Group of Central Authorities
under the Regulation established in the framework of the European Judicial Network in civil and
commercial matters showed that in many Member States, the application is filed with the court first, and
the caurt then serves the document instituting the proceedings upon the defendant (in this case th
abducting parent). The time for service would therefore already count as part of the six weeks. The righ
to a fair trial requires that the defendant, after hgubeen served with the document instituting the
proceedings, has sufficient time to prepare for his or her defence and find a lawyer before the cour
hearing takes place. In States which are currently quick, a judgment can be expected about five to si
weeks after the first instance court was seised, and the time limit for appeal starts yet to run. This show:
that if the six weeks applied to all instances together, this could only be achieved to the detriment of the
right of the defendant to a fair trial.

Similarly, this option would not enhance a safe return; the protective measures would continue to have
only effects in one Member State.

For the relationship of this option with any other possible legal developments at global, EU or national
levels see 3.6.

Fundamental rights: The mere clarification of the current system would enhance its efficiency to a
limited extent and therefore have only minimal impact on the protection of the right of the child to have
contacts with both parents as the right of theept to protect his/her family life. The obligation to carry

out a deeper assessment of the best interest of the child before the final custody decision is issue
positively impacts on the rights of the child(ren) involved in the proceedings.

Costs saving: This option would only have some positive impacts on costs savings for parents (as less
intense legal advice would be required due to more clarity of the provisions). A positive effect on
national authorities is doubtful as further intense work woulteqaired. However the effects could be
hardly achieved as the provisions causing a prolongation in particular of the return proceedings unde
the 1980 Hague Convention would still apply.

Stakeholders' views:There was some support from the respondentsléoifying the current system
which is seen in overall as a complex one.

3.6.3. Option 3: Introduction of measures increasing efficiency and improving the functioning of the
"overriding mechanism"

Effectiveness to meet objectivesThis option,in addition to improving the deterrent effectof the
Aoverriding mechani smo, w imakihgdthe dirheslinit fareghe treturh h e
proceedings under the 1980 Hague Convention achievabdes the system would be designed with
three sixweek targets so that the final decision, including appeals (if any), is given at the latest within
18 weeks (instead of the excessive delays exceeding 25 weeks and more) of the application bein
received byhe Central Authority of the State of refuge. More particularly, this optwould simplify

and tackle the core underlying causes of the dekaysn though this may at first glance look like an
extension of the current sixeek time limit, the effect isKely to be the opposite, namely that this
clarification would considerably reduce delays, as practice in certain Member States with quick case
handling has shown:
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The time limit for theCentral Authorities would be a novelty as there is currently no tinmaitl for

them in the Regulation and Central Authorities often take longer to take a case to court or refer it to €
lawyer (mostly because the case file is not yet complete and the requesting Central Authority or the
applicant does not provide the necessafgrmation). Setting a clear deadline for the requested Central
Authority will increase pressure to take the case to court timely, and for the requesting Central
Authority and the applicant to provide the missing information quickly. Concecong proceedings

this option follows the good practice identified in some Member States already wherewleelkitime

limit is interpreted as applying separately to each instance, and is largely complied with: In line with the
considerations about fair trial méoned above under Option 2, in some Member States (e.g. Germany)
the first (and only) hearing is scheduled about four weeks after the court was seised with the case, ar
the decision is given shortly after the hearing. In other Member States, a fyatgioey hearing takes

place after two weeks (e.g. Netherlands) to discuss procedure and the possibility of mediation, followec
by the final hearing after four weeks and the judgment shortly afterwards. The first instance judgment is
generally issued aftdive to six weeks in these Member States, and the time limit for appeal starts to
run. The appellate court then has its own six weeks. However, even in Member States with quick cas
handling, appellate courts currently often overstep the time limit. fdrerethe Commission sees a
need for making this obligation clearer and addressing each instance separately with a view to speedir
up in particular appeal proceedings.

Theconcentration of jurisdiction could significantly contribute to thewift handling of the cases by a

pool of specialised and experienced judges and thereby reduce delays. Such a concentration has prov
effectiveto speed up proceedings in the Member States which have introduced it. Those Member State
would certainly welcome a concertican also in other Member States. An EU obligation can help those
who have not yet done so to overcome internal obstacles. Member States would concentrate jurisdictio
upon one or more courts, taking into account their internal structures for the admamnsdf justice as
appropriate. They are likely to accept the widely recognised advantage of concentrating jurisdiction as
they would choose their own way to do so. Good practice in some Member States is, for example, the
concentration of jurisdiction fochild abduction cases in one single court for the whole country (e.g.
Bulgaria, Finland, Hungary, the Netherlands, Romania, Sweden, the UK [for England and Wales,
Gibraltar, Northern Ireland and Scotland, respectively]), while in other Member Statgmitihef
departure for concentration has been the number of appellate courts and an ensuing concentration
jurisdiction for international child abduction cases upon one court of first instance within each district of
a court of appeal (Austria, Belgiur@ermany and France). The concentrati@uld also maximise the
effectiveness of networking with judges in other jurisdictions dealing with such cases and of training
opportunities.

In the same vein, the limitation of appeals would considerably reduagsdels experience in those
Member States which have taken this step already has shown.

Provisional, protective measures with crbssder effect would enable the court of refuge to make

I tsel f, at | east initiall y,roteton dithalchild afterthis or&ar r a i
returno, without awaiting such measures to be
to order return more quickly. Indeed, it would also encourage the court of origin to take such measures
and ths facilitate coordination and cooperation between the court of refuge and the court of origin, and,
thereby, it would help reduce the need for an order refusing retufardimer reduce delays

For the relationship of this option with any other possietgl developments at global, EU or national
levels see 3.6.1.

Fundamental rights: Reducing delays$n return proceedings under the 1980 Hague Convention
would better protect the right of the child to have contacts with both parents as the right of theoparen
protect his/her family life. Even if the number of appeals that can be brought against a return order
would be limited, at least one appeal instance will be guaranteed, so that no issue would arise regardir
the right to an effective remedy and taaa trial (Charter Article 47).
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The obligation to carry out a deeper assessment of the best interest of the child bdiioaéchstody
decision involving the return of the child(after a refusal of another Member State to return the child
under the 198 Hague Convention) is issued positively impacts on the rights of the child(ren) involved
in the proceedings: In the pashas happened that the court in the State of (former) habitual residence
of the child, after having received a Am@iurn order undethe 1980 Hague Convention from another
Member State, simply ordered the return of the child by a provisional measure with a view to having the
child within the jurisdiction first, and then conducting full custody proceedings. Even though this is in
line with the case law of the Court of Justiéet bears risks for the child's best interests in several
respects. First, the court in the State of refuge had legitimate reasons not to order the return of the chil
in the summary proceedings under the 1980udaGonvention. The Convention permits freturn

based on consent of the Kskehind parent, on the objection of the child or on the fact that return bears a
risk of harm to the physical or psychological wellbeing of the child. The court in the Statenoé(f
habitual residence which still has jurisdiction over the substance of custody is further away from the
child in his or her current situation. Overruling the sieturn order should therefore be possible for this
court only if based on a full idept examination of the custody question, thereby providing a long
term solution and not only a reversal to the abduction situation which may be overturned by the same
court later following a more wdepth analysis. If the overriding return order under thguReion is

made in a similarly summary procedure without additional evidence, it may even contribute to
materialising the risks perceived by the court which heard the return case under the 1980 Hagus
Convention. Moreover, crodsorder removals are diffitt) sometimes even traumatic for children, in
particular if they occur in a "crisis environment" of hostility between both parents as compared to a joint
relocation of a whole family in harmony.

Costs: This option implies that a number of specialist judges available in the jurisdiction at all
times. Additional training may need to be offered in some Member States to the judges who will be
dealing with return cases. On the other hand, given the concentration of jurisdiction, training
expenditure may acélly decrease, as a limited number of judges would need to be trained.

In all Member States which have already concentrated jurisdiction for return cases under the 198(
Hague Convention, no new courts were created but the specialist courts were defigmatedong

the courts already established in a Member State. In this case, the adoption of national rules t
implement the principle of concentration would be the only cost factor. For Member States there might
be costs related to the administration anthimg of the court but as the cases already exist now and are
only heard by other, nespecialist courts, costs would only be shifted from one court to another and no
new costs would be generated. Moreover, many Member States have already concensdiettbjuri

for return applications in a limited number of courts. For this reason the economic impact is not
expected to be high at Eldvel.

Cost savings:In the long term there would be cost savings due to efficiency gains. As only a limited
number of cous and judges would deal with return cases, it would be possible to preparentaiier
training for them and they would be able to develop a routine in dealing with return cases. Procedure:
would eventually become shorter which would mean that fewer neeowould be needed per case.
Central Authorities and judges from Member States which have already concentrated jurisdiction for
return cases reported in the annual meetings of Central Authorities that concentration of jurisdiction alsc
fosters the devefoment of a specialised bar at these courts. These expert attorneys handle the delicat
crossborder child abduction cases more quickly and more efficiently. As a consequence, parents nee
fewer hours of specialised 10@ta4,00®@pdrcase e; such

Stakeholders' views:Addressing the problem of delays featured in the contributions from all Member
States who responded to the public consultation. BE suggests that it may be appropriate to regulate tt
return procedures more istty by limiting the number of hearings, opportunities for appeal, and by
setting common minimum standards for enforcement procedures. The United Kingdom notes the

8 Supranotes75 and76 (Povsg.
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difficulties, in practice, with adhering to the sieek time limit, but concludes thatig unlikely that a
different period of time would make a significant difference to the operation of the procedure and that
priority should be given to improving the operation of the existing provisions. A number of respondents
to the public consultation cemmended adopting a fasack procedure for handling return cases which
would be effectively achieved with concentration of jurisdiction.

3.6.4. Option 4: Revoking the current system by deleting the overriding mechanism and thereby
returning to the 198®ague Convention system

Effectiveness to meet objectivesthis optionwould not have a deterrent effectas strong as that of

the current Regulation system which gives the court of origin the additional and final say on the return.
It would have apositive impact on delaysand therebysimplify the procedure as the overall court
proceedings would be limited to the proceedings before the court of refuge. The main advantage of thi:
solution is that it would ensure quicker decisions on return by narrowing tipe &¢ the questions
submitted for the analysis to the court of refuge (whether the applicant has custody rights, whether th
habitual residence was in the Member State of origin, and whether there is a ground for refusal) as th
overriding mechanism wouldot be applied. This optiowould not make the time limit achievable

and itwould not ensure a followup on the open custody issue

The return to the "lighter" 1980 Hague Convention system would be a radical reversal of what proved tc
be the key elemerdf the political compromise allowing the existing Regulation to be concluded in
2003, and reopening the question may have a negative impact on the balance of the negotiations.

Fundamental rights: The return to the 1980 Hague Convention system would prttectights of

some children, as the overriding mechanism would be abolished, which would avoid a forced return in
cases where the child has clearly refused to return and the judge in the State to which the child had bec
abducted had issued a nmmiurn ader on this basis. The judge when examining whether the child
should be returned or not should bear in mind the effects of the fact that the child is in a foreign
environment and feels very dependent on the abducting parent. Every child has the raghtam ron

a regular basis a personal relationship and direct contact with both parents, thus also witheéhenkbft
parent, unless it is contrary to his or her interésgsright protected by the UNCRC as well as the
Charter. On the other hand, thiption would leave the custody situation in limbo if the child is not
returned, thereby also prolonging an unclear legal situation which, as research has shown, can have
negative impact on the child concerned and will often prevent contact betweenldrendhihe parent

with whom the child is not living.

Costs savingsThis option could involve savings for parergss t i ma 1,@0@to 4000 pér case, as

the return proceedings would be shorter and thereby less legal advice would be required. kar the ot
hand, the custody situation would not be resolved and the proceedings on this part would need t
continue without being supported by the Regulation's system.

Stakeholders' views:Only few respondents suggested that the 1980 Hague Convention system woul
better address the inefficiency problem.

3.6.5. Option 5: Revoking the current system of Article 11 by concentrating the jurisdmticeturn
proceedings in the Member State of origin and enforcing the return order in the Member State
of refuge

This policy option was discarded

It implies a creation of a completely new system which may cause serious difficulties to practitioners
who are used to the current "philosophy". This option would also lead to the creation of two different
systems of handlingntra and extraEU child abduction cases. In addition, this would weaken the
position of the MS vistvis third countries in the framework of the application of the 1980 Hague
Convention. It would also create a disproportionate burden on Central Autharitieh in all Member
States are responsible for both intend extraEU cases. The change would require adaptation of
enforcement mechanisms which are currently a matter of national law: the current system requires an
ensures close cooperation betwees ¢ourt of the Member State of refuge deciding on the return and
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the enforcement authorities of that State. Such cooperation may be more difficult if the deciding court
and the enforcement authorities are in different Member States. In particular, theeM8tate of

origin is likely to be unaware of the particular requirements of the enforcement law of the State of
refuge so that the enforcement organs in that State might encounter problems when enforcing the order

St akehol deé&onsd thestakehalders suggested this solution.

3.7 Comparing the Options and preferred Policy Option
Objectives/ Option 1 | Option 2 Option 3 Option 4
Impacts Baseline | Clarification of the Introduction of new Return to the 1980
scenario | current system measures to the Hague Convention
return mechanism system
To deter abductiony 0 This option would| Same impact as Optio, This option would have
improve deterrence d 2. negative impact on th
abduction by deterrent effect compare
clarifying the to the status quoas the
"overriding overriding mechanisn
mechanism". would no longer bq
available and the last wor
would remain with the
court of refuge.
Simplification by| O This option would | This option would| This option would
ensuring swift ang minimally  simplify | strongly simplify the | simplify the procedure. It
safe returnof the the procedures. It | return procedure. | would have gositive
child to his or he would reduce delay) would havea positive | impact on delays but less
State of habitua to a limited extent] impact by reducing| than Option 3 as the
residence The time limit would| delays andmaking the| custody situation will
not be overall time limit achievable | remain untouched.
achievable.
Safe return could ng Safe return would b¢ Safe return could not be
be enhanced as th ensured througll enhanced as the protectiv
protective masures| protective = measurel measures would not have
would not have cross with crossborder| cross-border effects.
border effects. effect.
Protection of| 0 This option would| This option would havg The option would have

fundamental rights

have onlya limited
positive impact on
fundamental rights
since some delay|
could be reduced, an
would therefore no
fully  protect the
rights of the child.

a strong positive
impact on fundamenta
rights, since it would
significantly  enhancs
the right of the child tq
be heard and the be
interests of the child. |
would also increasq
overall effectiveness o
the system which in it
turn positively impactg
on the rights of the
child.

mixed impact. Increased
efficiency leads to a bette
protection of the rights o
the child. Ifthe overriding
mechanism would b
abolished, this  woulg
avoid a forced return ii
cases where the child h
clearly refused to return
However, on a morg
general level, the remov:
of the "overriding
mechanism" mighf
decrease deterrence a
therebyincrease likelihoog
of abduction. And the
custody situation left in
limbo is likely to have g
negative impact on th
child and on contact witl
the leftbehind parent.
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Costs/costs savingy 0 0 For the Member State§ O
this Option should bg
costneutral as g
concentration of
jurisdiction will not
generate more case
but only allocate then
to other courts.

In the long term therq
would be savings ir
training for judges aj
only a small number o
judges would require i
(for example, only
judges in one distric
cout in each of the 45
circuit court districts|
instead of all judges if
all 321 district courts in
case of Polarfd). In
Germany, this type o
concentration reduce
the number of
competent courts fron
656 to 22, producing
extremely positive
effects. It also urned
out that the handling b
specialist courts an
lawyers is quicker an
more efficient, thug
also saving court an
lawyers' fees for the
parties.

The preferred option is Option 3. Options 1 and 2 are not viable as they both would not address th
underlying problems leading to excessive and undue delays. Similarly, Option 4 would not address the
issue of efficiency and in addition it would weaken the deterrent effect of the Regulation.

While the present overall philosophy of the Regulation conegrainild return is kept, Option 3 meets

best the operational objectives to clarify and strengthen the role of the court of origin, to introduce a
clear and realistic time frame for issuing an enforceable return order, to concentrate the handling of the
return cases upon experienced judges, to limit the number of appeals and ensure the provisione
enforceability of judgments even if national law does not provide for it, to ensure that protective
provisional measures can have crbesder effects and to ensuthat the child's right to be heard is
respected, even if the child is not physically present before the court, in accordance with the UNCRC
and the Charter.

The preferred option is proportionate as it proposes only what is strictly necessary to dohieve t
deterrent objective of the Regulation, ensure swift handling of return cases and thereby positively
impact orthe rights of the child.

8 For the organisation and number of courts in Poland, B#p://bip.ms.gov.pl/plirejestrirewidencje/listasadow
powszechnych/
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4, PLACEMENT OF THE CHILD IN ANOTHER MEMBER STATE

4.1. Problem definition and scale of the problem

Under the Regulation, a court or authority envisaging the placement of a child in a foster family or an
institution in another Member State hasdaonsultthe authorities of that State before ordering the
placement® To define what kind of consultation iecessary, the Regulation refers to national law: If
such a placement would require public authority intervention in the requested State if it were an interna
case there, theonsentof the authorities of the receiving State needs to be obtained for @acaine
crossborder placement prior to ordering the placement. If no public authority intervention would be
required in a similar domestic case in the requested State, its authorities only hawddovieof the
placement.

Central Authorities have aobligation to assist courts and authorities in arranging dyosser
placements but their involvement is not mandafbry.

There are two types of placement falling under this provision. One is @dongplacement of a child
which nngds a new family (eithbecause it is an orphan or because the parents appear unfit to care for
the child):

Most crossborder placements, however, belong to the second type, namely measures of an education:
character which are meant to be temporary, although they can lastvienal years. These measures
concern children who do still have parents, the parents do have custody, and in general they are fit t
care for the child, but there are educational problems. The child welfare authorities then offer assistance
and in a nurber of Member States, after everything else has failed, the most intensive kind of assistance
would be either secure care for the child (i.e. in a locked institution) or an educational placement abroac
in an environment providing similar isolation througfire circumstances (foreign language, rural
location). These children then follow an educational programme, and their carers are in most case
trained, paid and supervised by the child protection authorities of the sending Member State. Unde!
national lawchild welfare authorities are normally only allowed to use such placements abroad as a last
resort when everything else has failed. In case of such failure, the child or juvenile often has to leave th
current domestic placement immediately because thatsih has escalated and become unbearable,
putting this child and/or others at risk.

At their annual meetings held with the Commission since 2006, the Central Authorities of the Member
States under the Regulation have regularly reported that somettalessiseveral months or even more
than a year until it is even established whether consent is required in a particular case. If consent i
required, the consultation procedure as such has to follow and is reported to be equally lengthy
Moreover, requestom Central Authorities repeatedly reported that they did not receive any answer at all
from requested States.

In a statistical survey carried out by the European Commission during the first quarter of 2015, the
Central Authorities of 20 EU Member States adpd that for the years 2012 to 2014, they had
registered a total of 314, 409 and 360 requ&stsspectively, originating from courts and authorities
within their own Member State for crebsrder placement in other Member States. For the same years,
only 162, 251 and 171 requests, respectively, for ebosder placement in their own Member State
have been reported by requested Central Authofitie discrepancy between the numbers of

% Article 56 of the Regulation.

% Article 55 (d) of the Regulation.

87n this respect, these placents are similar to adoption which is outside the scope of the Regulation.

8 Actual figures are even higher because the involvement of the Central Authorities is not mandatory, and in particular in
areas close to the borders many ciomsler placements are made through direct contact between the national authorities
involved. Inmost Member States there are no centralised statistics for these placements.

89 One Member State to which an important number of requests for placement in their State were sent did not respond to th
statistical survey of the Commission so these requeststbae disregarded here.
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outgoing and incoming placements is often caused by the factetipasts originating in the Central
Authorities’ own Member State for crekerder placement of a child in another Member State in the
years 2012, 2013 and 2014 were still being processed by the requesting Central Authorities in earl
2015 and had not evdmeen forwarded to the requested State. The likely reason is the uncertainty
described above.

Requesteentral Authorities also reported problems with the application of the provision. Placement
as an educational measure is only known in about five ofM&rber States which generate a
considerable number of outgoing crdesder placements, e.g. Germany between 160 and 220 per year
and Luxembourg around 100 per year through Central Authorities, plus an unknown number without
Central Authority involvemeniMost Member States not knowing these measures have not enacted any
implementing provisions for such incoming placements. Consequently, the authorities of the requeste
State are unable to process incoming requests.

If consent is required for a certain péacent, the latter may only be ordered by the sending State after
consent was obtained from the receiving Sta@nly then, the child may travel to the receiving State.

In practice, however, many requesting authorities order placement and send the ttfaldeteiving

State while the consultation procedure is still pending or even at the moment it is initiated because the'
consider the placement as urgent and are aware of the length of proceedings. Receiving States therefc
complained that children weddten already placed before consent had been given.

Non-compliance with the consultation procedure is a ground for refusal of recognition of the placement
order?® Therefore, the placement of the child abroad lacks a legal basis in these cases, andl the leg
situation of the child present in another Member State without his or her parents is unclear. The
European Court of Justice has ruled that irregularities which give rise to doubts whether consent wa:
validly given can be corrected, and some receivingeStaonclude from this judgment that no
correction is possible if consent was not giagrall prior to the placement of the child. Others do not
grant consent for the period already passed but for the remaining future duration of the placement. Ir
some caes receiving States insisted on the immediate repatriation of children placed without their prior
consent, affecting children whose particularly vulnerable situation gave rise to the placement.

The length of the proceedings, as voiced by the natexparts interviewed to evaluate the operation of

the Regulation and by stakeholders contributing to the public consultation (60%), can easily be
identified as the central problem. It leads to circumvention of the procedure, to illegal placements and tc
nonplacement of children in need of placement. This delay is not caused by a lack of use of
information technology and electronic means of communication as the Central Authorities normally
communicate by-enail and fax in these cases. The main cause of deldne fact that the Regulation
refers to the national law of the requested State for defining whether consent is required, and fol
determining what must be submitted to obtain it.

The Regulation refers to national law for determining whether conseetjisred for a particular
placement. This was intended to avoid creating new bureaucratic procedures for placements which di
not require any procedure if occurringthin a State. In reality, however, the additional step to find out
whether consent is need has generated far more bureaucracy and loss of time than a universal consen
requirement. This has been widely recognised in the specific discussions among Central Altlasrities
well as by national experts.

Moreover, the Regulation is silent on whighithority is to give consent, the information to be provided

in an application, the requirements for consent to be given, grounds for refusal and who is to bear th
costs for the placement. All this is determined by national law and needs to be founy tbet b
authority contemplating a croeé®rder placement.

% Article 56 (2) of the Regulation.
L Article 23 (g) of the Regulation.
%2 The issue was discussed annually at the Central Authorities' annual meetings from 2008 to 2015.
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In 2011, after several years of preparation a chart showing (1) whether consent for incoming educationg
placements was required in each Member State, (2) which authority was competent to giveatohsent
(3) which documents should accompany the request was established in the framework of the Europea
Judicial Network in civil and commercial matters. This initiative was taken in 2008 by the German
Central Authority which asked the Central Authoritieb al other Member States to provide
information on these three aspects. The Commission welcomed and supported this initiative anc
annually circulated reminders to those Member States which had not yet responded. By 2011 responst
had been received from @it half of the Member States, and it was possible to draw up a table
reflecting them. This chart was then circulated annually by the Commission with a request to Member
States to insert updates where applicable. By 2013 the chart appeared nearly cGsmdlatest all of

the Member States have responded. Only one country (Poland) generally exempts educatione
placements from the consent procedure because Poland considers those placements organised uy
request of, or in agreement with, the holders of gateasponsibility as being outside the scope of the
Regulation. For educational placements in Poland, it is therefore clear from the outset that no
consultation or even information procedure needs to be started. In the other Member States, conse
normally needs to be obtained, but there are varying exceptions (sometimes mandatory, sometime
discretionary) in many legal systems.

In spite of the chart, at the annual meetings of Central Authorities it is still regularly reported that in the
handling of indivdual cases, the chart does not solve the problem. Since the consent procedure does nc
apply to all cases, and the exceptions are determined by the national law of the requested Stat
normally the competent authorities of the latter State have to dksefsdl application first in order to
determine whether consent is necessary or one of the exceptions applies. Moreover, States sometim
require different documents and apply different procedures. The major problem, however, remains tha
many Member Stats do neither have implementing provisions on substance nor procedure to handle
these requests, setting out requirements for the request and conditions as well as competencies f
consent. Article 33 of the 1996 Hague Convention, which served as a motie feegulation's rule,
establishes minimum requirements for a request for consent which were not taken over into the
Regulation: A report on the child and the reasons for the envisaged placement must be transmitte
under the 1996 Hague Convention. Undee Regulation which is silent on this point, requesting
authorities often send just a simple letter requesting consent without transmitting further personal
information on the child and the foster family in order to avoid data protection issues. Onlghafte
authorities of the receiving State have informed them about the documents needed, they will transmi
them because at that stage they have evidence that the documents are necessary for processing
request. This mukstep approach causes furthelags.

Equal treatment for all children in need of placement throughout the Union and the best interests of the
children concerned are currently seriously undermined by the fact that many Member States have nc
enacted legislation to implement the Regulatibs c ons ent p-booder@ldcamests. Asar ¢
result, it is practically impossible to carry out a lawful placement of a child under the Regulation in
these Member States. A few Member States, on the other hand, have established clear procedures
incoming requests, and the decision on consent is normally given about two months after receipt of the
request. This time is required because in the receiving State, a number of public authorities need to h
consulted before consent is given or refusedhe requesting State (child welfare authorities, aliens
authority, sometimes a court). They are normally consulted in parallel.

About half of the requests for consent to outgoing placements received 12@D4 have been reported

to the Commission bthe requesting Central Authority but not yet by the requested Central Authority.
This means that they either have not yet been forwarded to the requested Central Authority or have nc
yet been registered by the latter. These requests still have to begaehcEhe current annual number of
300400 placement requests through Central Authority channels can be expected to rise because of tt
unreported number of direct placements without consultation procedure which already exists, anc
because of growing awaress of the Regulation's rule on crbssder placement among child welfare
authorities. As currently many Member States are unable to process incoming requests because there «
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no implementing measures, the rise will lead to even more illegal placebefate consent is given,

and will also prevent placements of vulnerable children in need. Notwithstanding the clear obligation
established by the Court of Justice, infringement proceedings would be unlikely to achieve the objective
of equal treatment forlachildren in need of placement throughout the Union because these proceedings
against single States would not lead to a uniform and coherent treatment of all applications for cross
border placement in the EU.

4.2. Subsidiarity

The Union has shared comeete under Article 81 pard. TFEU for measures aimed at ensuring

(d) cooperation in the taking of evidence, ¢ffective access to justice, and ttig elimination of
obstacles to the proper functioning of civil proceedings, if necessary by promotiogntipatibility of

the rules on civil procedure applicable in the Member States. Under the current text of the Regulation
the issues regarding placement identified in the problem description are left -tegsédition of
Member States. In 2012, the Coorf Justi ce ruled that AMember S
clear rules and procedures for the purposes of the consent referred to in Article 56 of the Regulation, i
order to ensure legal certainty and expedition. The procedures must, intenai, #e court which
contemplates the placement easily to identify the competent authority and the competent authority tc
grant or refuse its consent promptly. o Moreov:
used to implement this provisi@nd did not enact specific implementing measures either. Even if they
did now, these different national rules would be unlikely to implement AG&lef the Regulation on
crossborder placements in a coherent and uniform manner. It is therefore meinthat only the
creation of autonomous minimum rules in the Regulation, applicable to allmvodsr placements
originating from a court or authority, can remedy this problem.

4.3. Objectives
General objectives:
(a) to safeguard the best interests of thiéddby ensuring that children in need can be plated
Specific objectives:
(a) to simplify the procedure for crodmrder placements of children by reducing the défays
associated with it

4.4. Description of Policy Options
Option 1: Baseline scenario

This opticn does not involve any legislative intervention. The application of "soft law measures” as
already developed by the Commission in cooperation with the Member States would continue. Suct
measures include the elaboration and regular update of the charbmednéibove, a Practice Guide
drawn up by the Commissidnand the organisation of annual meetings of the Central Authorities of all
Member States, enabling them to have an exchange of views on general matters relating to th:
application of the Regulatiomd bilateral meetings to discuss difficult individual cases.

% Recital 5 of the Regulation speaks about equality oficdil. This was reiterated by CJEU 27 November 2007, Case C
435/061 C, para.47.

% Reducing the length of proceedings involving children is one of the recommendations of the Fundamental Rights Agency
on childfriendly justice: see FRA, Chilftiendly justicei perspectives and experiences of professsionals, Summary, 2015,

p. 4.
% Practice Guide for the applicaton of the Brussels lla Regulation® 2dition 2015,

http//ec.europa.eu/justice/civil/files/brussels_ii_practice guide en.pdf
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Option 2: Creation of an autonomous consent procedure to be applied to aHboaks placements,
flanked by a time limit of eight weeks for the requested Member State to respond to the request

This option includes the continued application of the soft law measures described in Option 1 plus
introduction of the following new rules:

- Making consent of the receiving State mandatory for all dposder placements originating
from a court or authaly in a Member State

- Introducing minimum requirements for documents to be submitted with the request for consent:
the requesting authority has to submit a report on the child and set out the reasons for the
contemplated crodsorder placement

- Introducing arule on translation requirements: the request has to be accompanied by a
translation into the language of the requested Member State

- Channelling all requests through Central Authorities
- Introducing a time limit of eight weeks for the requested Statedidel@bout the request

Option 3: Creation of an autonomous consent procedure to be applied to aHboaks placements,
flanked by a period for the requested Member State to object and harmonised grounds for refusal

Option 3 corresponds to Option 2 bastead of a time limit for the requested State to decide about the
application, a presumption of consent would be established if the requested State has not objected to tl
placement within a time to be fixed in the Regulation. This solution follows|Ar88 of the 2000
Hague Convention on the International Protection of Affults addition, an exhaustive list of grounds

for refusal would be added.

4.5. Analysis of impact of Policy Options
4.5.1. Option 1: Baseline scenario

For the impacts please see troblem definition. There are no other legislative initiatives at global or
Union levels forthcoming on these issues. The disharmony with the consultation procedure under the
1996 Hague Convention would remain, creating double standards for placendsrtshenConvention

and the Regulation and rendering the latter less effective than the Convention. Even if more or all
Member States were to enact implementing provisions on the consultation procedure, strong difference
will remain as to whether it app$ieat all, and under which conditions.

4.5.2. Option 2: Creation of an autonomous consent procedure to be applied to altbmnmiey
placements, flanked by a time limit of eight weeks for the requested Member State to respond t
the request

Effectiveness © meet objectives:The simplification would be achieved and the problendelay
would be best overcomdy establishing autonomous rules in the Regulation which follow the example
of the 1996 Hague Convention.

If consent needs to be obtained &bircrossborder placements the tiro®nsuming first step of finding

out whether consent is required for a particular placement will no longer be necessary. Likewise, the
establishment of autonomous minimum requirements for a request (a report on the child @asbiie r

for the placement) and the corresponding translation requirementspedt up proceeding®ecause

the requesting authority will know from the outset what is necessary and can attach it to the request. Th
requesting Central Authority receiving thequest will thus be able to forward it immediately to the
requested Central Authority. An explicit legal basis will moreover remedy data protection concerns
about sending information not required.

% This Convention entered into force oddnuary 2009. It currently applies only in seven Member States (Austria, Czech
Republic, Estonia, Finland, France, Germany and the United Kimgdo
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Delays will be further reduced by channelling all applideons through Central Authorities which
would create a knowledge pool within the Central Authority and enable the latter to provide information
on the situation in other Member States to a domestic authority contemplating a placement abroad. /
further timesaving will be achieved as the Central Authority of the requesting State does not need to
find out which authority is competent to grant consent in the requested State; it simply needs to transmi
the request to the Central Authority of the requestece Stdtich will then handle the consultation
procedure in its State. fixed time limit complementing this procedure takes account of the urgency of
most placements and the precarious situation of the children waiting to be placed. The length of eigh
weeks las been chosen in light of the steps that the requested Central Authority needs to perform. In al
Member States, as the Commission has learned from the annual meetings of Central Authorities, sever
national authorities have to be consulted in paratidl give their input to the consent procedure (child
welfare authorities examining the family or institution where the child is supposed to be placed, aliens
authorities examining residence and possibly visa issues if the child is not an EU nationatjesuthor
dealing with the funding of placement measures and possibly others). Experience of Central Authorities
reported to the Commission shows that in Member States which have clear rules on the placemer
procedure, a decision can normally be reached eftesultation within the Member State within eight
weeks; so this is an ambitious but nonetheless realistic time limit which was suggested also by the
Member States; in particular, the UK government advocates as ithe consultation procedui® an

internal administrative procedure among public authorities, considerations like the right to a fair trial
which requires additional time for the defendant to prepare their case in child abduction cases do nc
apply here; hence the period can be shorter.

As for possible interferences with other global, Union or Member State initiatives, see 4.5.1.

Cost savings:The proposal will lead to cost savings because the first step (inquire whether consent is
necessary) will be eliminated and the second step will becoone streamlined because all necessary
documents can be attached to the first mailing. Human resources can be redirected to new cases ratt
than to numerous inquiries aiming at the completion of pending requests. After sending a first questior
whether theconsultation procedure is needed for a particular case, two or three reminders have to be
sent to some Member States receiving a large number of placements. So the abolition of this step woul
relieve the requesting Central authority from these threeunrdtters in each case, freeing resources at
the level of the administrative assistants or archivists supervising deadlines, of the case workers dealin
with the content, of the secretarial staff handling the letters and/or mailings, of translatioessemit

of any hierarchy having to approve any outgoing correspondence. These savings cannot be quantifie
for two reasons: because of the different training and remuneration level of Central Authority staff in
different Member Staté5andi intrinsically linked with the formei because of the differences in
workflow. In some Member States the case worker directly sends out most of the correspondence
(writing an email him- or herself and not needing approval of superiors) while iersthinternal
protocol requires a formal letter with letterhead on paper, to be drafted by the case worker and prepare
by administrative assistants, which first needs to be approved by some hierarchy (sometimes th
director general or even the deputy matar) in the local language before it may be translated, then
signed, scanned;mailed and posted as well. Obviously eliminating four of these letters would save far
more human resources, time and costs than in Member States where one person semdasroati$ou

As the need for a placement is generated by the needs of the particular child, it is not expected that tf
improved rules will lead to more requests for placement but only to swifter handling.

Stakeholders' views:60% of respondents in generalda61% of those indicating practical experience

in this field were of the view that the provision on crbssder placement does not function well. Only
25% of private individuals found that it works well. The introduction of uniform information standards
between Central Authorities was suggested as the difference of powers between authorities in Membe

" Seesupraat 3.1., last paragraph.
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States leads to delays and confusion. 56% of respondents in general and 59% of those with experien
in the area suggested this improvement. A time limg alao suggested by two Member States.

4.5.3. Option 3: Creation of an autonomous consent procedure to be applied to altbmnmkes
placements flanked by a period for the requested Member State to object and harmonised
grounds for refusal

Effectiveness © meet objectivesThis option would have the same effect as Option 2 but goes further.
Inactivity of the requested State would amount to consent under this Option. This rule would provide
even more legal certainty. The harmonisation of the grounds f@alefould increase predictability.

As for possible interferences with other global, Union or Member State initiatives, see 4.5.1. This
Option, however, would continue to provide for a different treatment of placements under the
Regulation and under the 9® Hague Convention, this time by going beyond the 1996 Hague system
and moving to an even stricter and possibly more efficient system of presumed consent.

Cost-savings:This option would have the same effect as Option 2 as to costs.

Stakeholders' views:See under Option 2. In addition, Member States' representatives commented on
the additional element of Option 3 (presumption of consent in case of silence) during a hearing on 1-
October 2015. They voiced opposition because the consequences oflzocdasplacement vary from

one legal system to the other. In some Member States, consent is only granted if the requesting Sta
offers to fund and supervise the placement whereas in others, consent means that the child will becorn
integrated into the child wigre system of the receiving State which will then fund and supervise the
placement carried out in its territory by a foreign court or authority. There is strong opposition among
Member States to be committed to such funding and supervision obligatiorer®gilence.

4.6. Comparing the Options and preferred Policy Option

Objectives/Impacts

Option 1

Baseline
scenario

Option 2

Creation of an autonomous
consent procedure to be
applied to all crossborder
placements, flanked by a time|
limit for the requested
Member State to respond to
the request

Option 3

Creation of an autonomous
consent procedure to be appliec
to all crossborder placements,
flanked by a period for the
requested Member State to
object and harmonised grounds
for refusal

Safeguard the bes
interests of the child by
ensuring that children iy
need can be plac®d

This option would improve thg
protection of the best interes
of the child as all childrei
would be subject to the san
procedure for crossborder
placements throughout th
Union.

However, the outcome of th
request for consent to th
placement may still differ
because the grounds for refug
are still defined by national lay
and some children might
therefore not benefit from
crossborder placement intende
for them by the requestin
authorities.

This option would improve the
protection of the best interests o
the child as all children would be
subject to the sam@ocedurefor
crossborder placements
throughout the Union.

Given that the outcome of the
request for consent to the
placement would also be the sar|
in every Member State if ground|
for refusal were made uniforrall
children would benefit from it.

% Recital 5 of the Regulation. This was reiterated by CJEU 27 November 2007,-@356i C,para.47.
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Reduce delays associat( O This option would ensur¢ This option would have the san

with  crossborder child swifter procedures for obtainin| impact.
placements consent to crosborder child
placements.
Cost savings 0 This option would save costs { This option would have the san|

fewer human resources wou impact.
be needed due to streamlin

procedures.

Proportionality This option respects| This option would not respect
proportionality as it requireg the proportionality as it relies on
explicit consent. a "silent" presumption of consen

Option 2 is the preferredption. It respects proportionality and it is less intrusive than Oftion
Uniform grounds for refusal would moreover go beyond merely "promoting the compatibility of the
rules on civil procedure applicable in the Member States" as they interfere wilftetnber States'
substantive national law on child welfare. The preferred option meets also the operational objectives tc
introduce minimum requirements for applications for consent and to set time limits for authorities to
respond to requests.

5. RECOGNITON AND ENFORCEMENT OF JUDGMENTS

5.1. Problem definition

The evaluation study has collected feedback from a wide range of national experts (mostly legal
practitioners) who confirm that parents and, in particular, children suffer from the complex, lemgjthy a
costly procedures they have to go through in order to obtain enforcement of a parental responsibility
judgment abroad. This is mainly because judgments on custody and placement decisions cannot k
automatically enforced in another Member St&ecogniibn of all judgments under the Regulation is

by operation of law unless and until it is successfully challenged by the other party before a court.
Recognition is the indispensable precondition for any other steps that might follow. It was recalled by
someMember Staté€ and confirmed by legal experts in the evaluation study as well as in the meeting
with Member States' representatives that sometimes recognition is all that is needed, e.g. when a coL
only orders that both parents have joint custody. Inesamtances, though, the order explicitly or
implicitly imposes a duty on the defendant parent to do or not to do something, e.g. to hand over the
child to someone who has been granted sole custody. If the person obliged by the judgment does n
comply with it voluntarily, State organs will enforce it through coercive measures.

In order to beenforcedin another Member State, the Regulation requires a judgment to be enforceable
in the State of origin. This is not the case in many legal systems if the jotgnséill subject to appeal,

but in several legal systems provisional enforceability can be ordered. In other legal systems, the
judgment is provisionally enforceable but the appellate court can stay enforcement while the appeal i
pending. Given the dirent time limits for filing an appeal, the number of possible appeals and the
length of appeal proceedings, it can take very long for a judgment to become enforceable even in it
State of origin?

Provided that the judgment is at least provisionallyormrgable in the State of origin, for crdssrder
enforcement a court in the Member State where enforcement is sought first has to "validate" the
decision by declaring it to be enforceable also in that State. This is done in a special intermediate coul

% This issue was signalled in the Commission's application report (2014) 226 fit@l, p.

190 The time limitsfor filing an appeal vary significantly, namely between five days and three months, whereas most Member
Statesd time | imits aCf@00% @mpatateve studyeon enfbréemannpdocedubes af family rights,
prepared by T.M.C. ASSER Initsite, available at:
http://ec.europa.eu/civiljustice/publications/docs/family_rights/study_family_rights_synthesis_report_en.pdf, [he
number of appeals to courts of different level varies from one to three in most Member States.
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procedure for obtainingekequatut, which takes place after the judgment has been issued and become
enforceable in one Member State and before concrete measures of enforcement can be taken in anott
Member Stat®’. In the exequatumproceedings, the defendaparent can invoke grounds for refusing
recognition and the declaration of enforceability which are listed in the Regulation. However, even if a
parent successfully completes #weequaturstep, other proceedings, namely those related to the actual
enforement of a judgment, will need to be launched and thereby add to the overall time needed to se
the judgment executed, and to the costs incurred.

In 2005, the Regulation abolished the needeequaturconcerning access rights and some return
orders. If a judgment granting access rights is enforceable in the State of origin and the court of origir
issues a certificate confirming the enforceability and that certain standards of procedure were met, thi
judgment is directly enforceable in all other Member States, and recognition cannot be challengec
anymore either (see also below on access rights; return orders were discussed in chapter 3).

In this respect, a study of the European Parliafffeas well as péions submitted to the Commission,
highlight contradictory situations where a Member State must enfaccessrights under the
Regulation (and maintenance claims for the child under the Maintenance Regulation) while, at the sam
time, the recognition ardr enforcement otustody rights'® granted in the same judgment may be
challenged and perhaps refused in the same Member State. Parties have to bear court fees for process
the application. Often a lawyer is hired to prepare the documentation and trendlecedure abroad.
Finally, costs for translatidff* and service of documents add to the bill.

The delay and costs involved in obtaining crbesder recognition and enforcement of judgments
discourage people from making full use of the possibilitiesreffeto them by the right to free
movement in the EU.

Thetime for obtaining exequaturvaries between the Member States; it can take from a couple of days
to several months, depending on the jurisdiction and the complexity of the case. The time indicated doe
not take into account the time required for collecting the documents necesstry &mplication and
translations. These data are available only for civil and commercial matters but as the procedure is th
same in family matters, one may assume that the duration would be similar. If an appeal is lodgec
against the grant or refusal @kequatuy this delay increasesnsiderably: appeal proceedings can take

up to two years in some Member States. This is particularly frustrating for parents who expect that
decisions concerning children take effect without unnecessary @e@y\nnex 8 concerning delays for
obtainingexequatuiin the Member States).

Above all, the delays in obtaining enforcement can have very negative consequences on children give
that time is of the essence in relation to decisions on parental responsitatiers in light of the
irreversible consequences that may arise.

The costs for obtaining exequatur equally vary throughout the EU. For a straightforward case of
exequatuy identifiable costs (which include court and lawyers' fees, costs for serwicewihents and
transl ations) range from a 1,100 (in Bulgari a)

191 Enforcement meases are ordered under the national law of the requested State. In several Member States this is done ir
one step together with grantiegequatumvhile in other Member States this is a separate step.

1922010 Study on the parental responsibility, child otgtand visitation rights in crodsorder separations, prepared by the
Institut Suisse de droit comparé (ISDC), available at:
http://www.euoparl.europa.eu/RegData/etudes/etudes/[oin/2010/4256 15MHETIL ET(2010)425615 EN.pdf

193 1n some Member States, a judgment attributing custody to a parent is considered as a mere status decision with n
enforceable content. In other Member States, tiibation of custody also implies that the person who was granted custody
can claim the handover of the child from the other parent. Recognition of the judgment in other Member States implies that i
must be given the same effect which it has in the $fategin.

1% Translation of the judgment to be enforced and of the mandatory certificate accompanying it is not mandatory under the
Regulation but may be required by the courts of the Member State of enforcement (Article 38(2)). Costs of translations have
been calcul ated on a b3a0sipsero8flaagel 0= plage document x U
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02,200 have to be paid for processing the application. This amount can increase exponentially in ¢
more complex or contested case.

The diswssion with Member States' representatives, preceded by a request to inform about the numbe
of refusals to recognise and declare enforceable a decision from another Member State, and anecdo
cases collected in the evaluation study revealed that intanagerity of cases (more than 90%), the
exequatumprocedure is a pure formality as there are no reasons to refuse recognition and the declaratio
of enforceability of the foreign judgment. Also appeals against the decisions toegeataturare

rarely siccessful. Only in a very low number of cases does the procedure actually lead to a refusal of
recognition and the declaration of enforceabiify.

The abolition of exequatur for decisions concerning rights of access

The abovementioned abolition of the need fexequaturconcerning access rights is generally seen as a
positive development. Nevertheless, it has been criticised to some extent by the national experts in th
evaluation study as the system does not alMesge sufficient leeway to protect the rights of the child
which is the "object" of the enforcement (and of the judgment's debtor/defendant parent) if
exceptionally the situation so requires. If the judgment on access rights is enforceable (albeit only
provisionally) and accompanied by the certificate issued by the court of origin (which replaces
exequatury the State where enforcement is sought), it has to be enforced in all other Member States
According to the case law of the Court of Justice, eveayadstenforcement proper has to be requested
from the court of origin of the judgment, and not in the State where enforcement is sought. However,
the defendant parent is not served with the certificate and may learn about its existence only at th
moment vihen enforcement actually starts. As a result, deigactoimpossible for the judgment debtor

to challenge the validity or correctness of the certificate in the Member State of befyire
enforcement takes placeand the Regulation as interpreted bg Court of Justice prohibits any such
challenge in the Member State where recognition and enforcement are sought.

Hearing of the child

In addition, the case law of the Court of Jusfitand the evaluation study demonstrated that there are
discrepancies ithe interpretation of the grounds for ntognition.The Regulation is based on the
principle that <childrends views must be taken
appropriate in light of their age and maturity and in line witkrthest interestsA frequently raised
ground of norrecognition has been the fact that the judgment was given without the child having been
given an opportunity to be head?d The national rules and practices on hearing children vary
significantly. Forexample, the age at which a child is considered sufficiently mature to present his/her
views ranges from 10 to 15. In some Member States, judges also hear children that are much younge
(for example 23 years old) if they deem this appropriate in speaéses. Also, the term "hearing"
seems to have different meanings in the various legal systems, ranging from "having been given al
opportunity to express hior herself" (which could take place outside court) to a formal hearing of the
child before a court

In this connection, difficulties arise due to the fact that Member States have diverging rules governing
the hearing of the child. In particular, Member States with stricter standards regarding the hearing of the
child than the Member State of origin aercouraged by the current rules to refuse recognition and

19 Representatives of the Member States in the meeting on 12 October 2015 confirmed that data concerning the number
cases resulting in the n@acognition of judgments is not called at the national level in most Member States. Some
Member States could provide a few exemplary judgments wheresgognition was decided.

1% Case G491/10i Aguirre Zarraga, supranote75.

197 Other grounds for the nemecognition of judgments reported by Member States were the faulty service of documents
where the judgment was given in default of appearance, the failure tdyoweitipthe procedure laid down in the Regulation

for the placement of a child in another Member State and the fact that the judgment was given without the applicant paren
having been given an opportunity to be heard. These are important considerdéairsgréo the right to an effective
remedy and to a fair trial guaranteed by Article 47 of the Charter.
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exequaturf the hearing of the child does not meet their own standards. Such refusals by States with
high standards, in the opinion of the Commission's expert group, do not enhance complidgatesof S
having lower standards for hearing the child with the UN Convention on the Rights of the Child and the
Charter of Fundamental Rights of the EU; therefore a more forlwakihg solution should be found.

In addition, the importance of hearing childi@nall cases on matters of parental responsibility is not
highlighted in the Regulation in general terms, but only in relation to return procedéimgsdgment

is given without having heard the child, there is a danigar the judgment may not takbet best
interest of the child into account to a sufficient extent. 78% of the respondents to the public consultation
acknowledged the important role of the hearing of the child in avoiding problems relating to the
recognition and enforceability of judgment

Actual enforcement of judgments

There is almost unanimous consensus between all stakeholders that the actual enforcement of paren
responsibility judgments is an area in need of improvement even if, at the same time, the ideas fo
improvement differ wdely. 83% of the respondents to the public consultation point to delays and even
nonenforcement and call for an amendment in this area. This is mainly due to the fact that, as reporte:
in the evaluation study, in the majority of the complaints submittedhe Commissioff® and
highlighted in the case law of the Court of Justice, even if the affected parent obtameshaatur,
decisions on parental responsibility are often enforced late or not at all. Efficient enforcement depend:
on the national structures put in place to ensure enforcement. Once an order has been made, it
important to have effective measures availablesfiforcing it®® while it has to be borne in mind that

for enforcement against children, it must still be possible to react quickly to any temporary or
permanent risks to the child's best interest which might be caused by enforcement. The legal an
practicalapproach to the enforcement of family orders varies among Member States, in particular with
regard to the enforcement measures that may be taken. In most legal systems one or more of tt
following "coercive enforcement measures" exist: (1) fit@62) impisonment:** and (3)the physical
removal of the child from the parent by enforcement officErShese three types of measures not only
come under different label§® but not all of them exist in every legal system. Furthermore, even where
such measures doiskin the law, they are often not ordered due to considerations of the child's best
interest.

As indicated in a specific study dedicated to the enforcement of family ¥ightdember States
demonstrate a wide variety in approaches towards the enforcemtmity law decisions. In most
Member States ahange of circumstancesas an effect on the enforceability. The legal effect of a
change of circumstances is not the same in all Member States; however, in most Member States, |
domestic cases (where a f@yrjudgment given in the same State needs to be enforced), an amendment

Ccitizensd6 complaints refer mostly to burdensome enforc
national authorities which isome instances lead to nenforcement.

199 Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child
Abduction, Part IVi Enforcement, available atttp://www.hcch.net/upload/quide28eafpdf All information in this
paragraph was taken from the Guide and the study carried out in its preparation (Enforcement of orders made under the 19¢
Convention- A comparative legal study, Prel. Doc. N& of October 2006 for the attention of the Fifth meeting of the
Special Commission to review the operation of the Hague Convention Ottdber 1980 on the Civil Aspects of
International ~ Child  Abduction  (The  Hague, QG@tober i 9 November  2006), available ta
https://assets.hcch.net/upload/wop/abd_pd06e2006.pdf.

10 Available in, e.g., Austria, Bulgaria, Czech Republic, Finland, Framstrefnte a recurring penalty whereby the
contemnor is fined a fixed sum for each day that he/she does not comply wittutherder), Germany, Greece, Latvia,
Lithuania, Luxembourgastreintg, Netherlands, Romania, Slovakia, Sweden, United Kingdom (Scotland).

11 Available, e.g., in Austria, France, Germany, Greece, Malta, Netherlands, United Kingdom (Northern Ireland])Scotlan

12 This is possible in Austria, Czech Republic, Finland, Germany, Luxembourg, Malta, Romania, Slovakia, and Sweden.

13 5ych as "contempt of court", "coercive enforcement measures", "fasteihtd etc.

1142007 Comparative study on enforcement procedures of family rights, prepared by T.M.C. ASSER Instituut, available at:
http://ec.europa.eu/justice_home/domtoel/civil/studies/doc_civil_studies en.htm
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or revision of the original judgment is possible. Consequently, courts hesitate where they are requeste
to enforce a judgment given in another Member State and the circumstancehéyaged since the
judgment was givefi> There is a great diversity between the Member States as to the effect of passing
of time on enforceability. In some Member States family law decisions or the law set a specific time
frame for enforcement (Cyprus, Esia, and Hungary). In other Member States enforcement of family
law decisions should take place as soon as possible, while the lapse of time may hinder the enforceme
(Finland, France, and Germany). Sometinm®actical obstacles lead to a temporary stayf o
enforcement, e.g. if the child is sick at the envisaged moment of enforcement. In someh8tatss

of a more advanced age have the right to act as a party in court and magigbusbjectionsto an
enforcement that concerns them.

In additiontheco nsequences of doecfdrderhedt&ay. Fopegample, in Franoe the
aim to implement a judgment is pursued in all cases, even if a child opposes implementation. If a chilo
opposes, the responsible parent has to ensure that the judgmespasted. If the parent cannot
convince the child, family mediators or child defenders may be asked to step in. Some Member State
specifically allow for coercive measures against children under specific circumstiraesequired by

the case law of theuFopean Court of Human Rights.

In essence, this is an area of the law with at present very different approaches among the Membe
States. Often time is needed to first enquire about the specificity of the national procedure. The parent
requesting enforceemt cannot predict the outcome of such proceedings.

As demonstrated in some cases submitted to the Commisison by the European Parliament, the concre
enforcement measures ordered by the court of the Member State of enforcement can be challenge
under thenational law of that State, and this judicial review sometimes amounts to a review on the
merits of the original judgment at the stage of enforcerté&fitis is particularly problematic where the
State of origin still has jurisdiction for the substancehef natter while the State of enforcement does
not. The number of appeals against enforcement measures (which normally suspend enforcement of tt
judgment) often puts the expeditious enforcement of judgments at risk.

In a dedicated meeting Member Stategresentatives reported that some national systems do not have
special rules for the enforcement of family law decisions and parties must resort to procedures availabl
for enforcing judgments in civil or commercial matters, which do not take into acttwmufdct that, in

the area of parental responsibility, the passing of time has irreversible consequences.

115 Also problematic, albeit in a different way, are judgments given after lengthy procedures lasting several years, where the
child lawfully moved to another Member State during the proceedings. édike the D96 Hague Convention the
Regulation currently perpetuates the jurisdiction of the court of former habitual residence, the judgment and therjurisdictio
it was based on are not in line with the proximity required by the child's best interests, theiadpyiggvto problems of
recognition and enforcement in the State of new habitual residence.

118 For example, in Austria direct coercive measures may only be taken to enforce decisions on custody, but not on acces
rights. In Germany, direct coercive measuagainst the child are only permitted to enforce return, but not access, and only

if this is compatible with the best interest of the child and there is no other possibility to enforce the obligation of the
respondent parent. In other Member States, thereno specific rules as tehether or not coercive measures against
children are allowed (e.g. BG, SK, SE) or coercive measures are not permitted against the child but may only be used
against parents (e.g. GR, UK) (information from the Hague Confer&mtyy supra not&09).

When it comes to the enforcement of access rights, it
should be requikto visit their children also differ. For example, in Germany, unlike Austria (see AuRStrG, Section 108),
the right of access is framed so as to entail an oblig

different interpretationsf whether or not a parent failed to comply with a decision on access rights by not visiting the child
(see European Parliament, Director@eneral for Internal Policies Policy Department C, 2010 Study on the-lmoodsr
exercise of visiting rights, ppared by Dr Gabriela ThoriEwaroch, President of Josefstadt District Court, Vienna. The
entire study is available at: http://www.justicewatch.eu/IRINRI_NT%282010%29432735_EN.pdf).

117 See in particulalgnaccoleZenidev. Romania ECtHR 25.01.2000, Applition No31679/96, paras06, 108, and 112.

18 For example, enforcement provisions in most Member States allow for appeals to be filed against enforcement orders.
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On the other hand, during the annual meetings of Central Authorities and judges in the framework of
the EJN and in the expert group, it was mentiotied the “"certificate solution" for accé¥scan in
exceptional cases also create problems. In addition to the problems already described alfave (the
accompliand lack of efficient legal challenges when enforcing judgments which are only provisionally
enforceable), problems arise in particular at the enforcement stage if the enforcement officer finds
himself unable to enforce the judgment from another Member State just because the foreign judgmen
does not meet the requirements of the enforcement lahedbtate where enforcement is sought (e.g.
because of insufficient specificity, lack of certain permissions in the judgment which the enforcement
officer needs under his own law, such as to enter a private home, to enforce out of office hours, to drav
upon police assistance eté?.

All these difficulties have a corrosive effect on mutual trust in the overall functioning of the Regulation.

5.2. Subsidiarity

Under Article81 para. 2 TFEU, the Union has shared competence (which it has already exercised) to
adopt measures aimed at (a) the mutual recognition and enforcement of judgments between Membe
States and (c) the compatibility of the rules applicable in the Member States concerning jurisdiction.
Theabolition of exequaturis covered by the former. Expenice has shown that Member States are not
willing to go any further unilaterally in allowing judgments from other Member States to be enforced in
their legal system without any "entrance control". As bilateral agreements are no longer possible
because th&nion has already made use of its legislative competence in this ale&Wintervention

can complete the system and eliminate the delays and costs that EU citizens incur to agplyufaiur

in the Member States where they intend to rely on thesigtemming from a judgment given in
another Member State.

Although enforcement as suchis a matter for the Member States, the CJEU has stated that the
application of national rules for enforcement should not prejudice the useful effect of the Relftilation
The legal basis of EU competence would be a combination of Agticfgra2 (a) fnutual recognition

and enforcement of judgments between Member States (f) (elimination of obstacles to the proper
functioning of civil proceedings, if necessary by potimg the compatibility of the rules on civil
procedure applicable in the Member States). Where there are negative consequences resulting fro
inefficient enforcement procedures, these need to be addressed at EU level so that a successful outcol
can be egally guaranteed in all Member Stat&ghere intervention is identified as necessary in this
area, it should be limited to the minimum necessary to ensure the objective of the swift and effective
enforcement of judgments in a crdssrder setting.

Bringing jurisdiction in line with the best interests of the child by nuanpiegetuatio fori*> and

letting jurisdiction follow the child in case of a lawful relocation is based on ARitlpara2 (c).
Finally, the rules on the hearing of the child tenbased on a combination of Article 81 p&ré#), (a)

(see above) and (d) (cooperation in the taking of evidence). Only EU intervention in thedsooiless
proceedings can reinforce the mutual trust needed to ensure recognition and enforcemgntesftgud

in line with the Charter of Fundamental Rights and the UN Convention on the Rights of the Child.
Whilst this will imply an intervention in the Member States' procedural law, this is limited to the
minimum necessary so as to respect the nationaéguoal traditions, in particular, how the hearing is
organised in each jurisdiction.

119 And for some return cases following child abduction; see chapter 3.

120 Enforcement as such is governed by the law of the State where enforcement is sought, sé& Article

121 Case €195/08 PPLRinau (supranote?75), para.82.

122 A principle of procedural law that a court may continue to exercise jurisdiction until it has rendered a judgment that is
final and no longer open to appeal, even if in the meantime there has been a change in the circumstance on which jurisdictic
was originaly based.
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5.3. Objectives
General objectives:

(a) to protect the best interests of the child and the relationship between children and their parents
Specific objectives:

(a) to simplify the procedure by reducing delays and costs in relation to the recognition and
enforceability of judgments as well as their enforcement

(b) to consolidate mutual trust between the Member States overall and in particular relating to the
hearing of the child and thehild's best interests.

5.4. Description of Policy Options
Option 1: Baseline scenario

This option does not involve any legislative intervention. It would mean that the current system of
recognition and enforcement, with its deficiencies, would contio@ist.

Option 2: Extension of the current system for access judgments (abolition of exequatur plus certificate
on enforceability and respect of procedural standards) to all types of judgments on parental
responsibility matters

This option implies exemptg all judgments on parental responsibility which still req@xequatur

from the requirement aéxequatumwhile maintaining the current system of the Regulation; which is to
have two distinct steps: enforceability (declaring the judgment enforceallegréorcement proper.
Unlike under the system requirirexequatuy under this option judgments on parental responsibility
would be made directly enforceable in any other Member State on the condition that the judgment is
certified by the issuing court imé State of originExequaturby the State where enforcement is sought
would not be required any more, and recognition could no longer be challenged. A judgment could only
be certified by the court of origin if certain procedural standards were met.

The eriorcementmeasuregfine, arrest, physical force), though, would still need to be defined in the
State where enforcement is sought.

Enforcement could only be stopped in a limited number of defined situations: the control would exist at
the stage of deliverg the certificate and then once delivered, there would be the possibility for control
at the stage of enforcement either by a challenge of the original judgment on th&hoerite request

for a stay of enforcement in the State of origin, or by a ehg# of certain enforcement measures in the
Member State of enforcement under the national law of that State, as the Regulation provides tha
enforcement shall take place under the same conditions as if the judgment had been delivered in th:
Member State.

Option 3: Abolition of exequatur with appropriate safeguards to be invoked at the stage of enforcement,
i.e. to challenge the recognition of the judgment issued by the State of origin or to challenge concrete
enforcement measures ordered by the State evleaforcement is sought, in one and the same
procedure in the State where enforcement is sought

This option would imply that all categories of parental responsibility judgments would be directly
enforceable in any other Member State. However, where thereeoncern that any of the grounds of
nonrecognition or grounds to challenge concrete enforcement measures might apply, the defendar
could make an application to challenge recognition as well concrete enforcement measures in th
Member State of enforceant in one and the same procedure or apply for a temporary stay of
enforcement there.

This option would include uniform rules to define in which situations enforcement could be opposed.
Such rules would govern for example the situations where a changeuwhstances occurred. In

123 provided that the State of origin still has jurisdiction on the substance of the matter.
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addition, the rules would settle in a unified manner situations where the child opposes enforcement o
enforcement cannot be carried out due to factual obstacles such as sickness of the child.

This option would direct the parergeking an adaptation of the judgment on the merits to the Member
State having jurisdiction on the merits at that moment (see h28md115above):**

Sub-Options on the hearing of the child

To avoid problems with the application of the rr@cognition ground relating to the hearingytie
child, the option would also include one of the following-sypltions:

SubOption A- Inclusion in the Regulation of a reference to Article 12 UN Convention on the Rights of
the Child

Article 12 of the UN Convention on the Rights of the Child, whahMember States have ratified,
requires that children capable of forming views have the right to express those views freely in all
matters affecting them and for this purpose requires them to be provided the opportunity to be heard il
any relevant judiel and administrative proceedings. The principle that children should be able to
express their views is reinforced by Article 24 pdraf the EU Charter of Fundamental Rights. This
option should act as a reminder to the authorities applying the Regulatio

SubOption B- Introduction of common minimum standards regarding the question from what age a
child must be given the opportunity to be heard

Common minimum standards regarding the hearing of the child would ensure that there is a core
minimum which al Member States would have to respect when it comes to determining whether it is
appropriate to hear a child in a specific case.

This option would introduce clear standards regarding from what age a child should be given the
opportunity to be heard. In thease of a 14earold child involved in parental responsibility
proceedings, the stdiption provides that the child must always be given the opportunity to be heard,
unless it is established that the child is not capable of forming his/her own views considered that

the hearing would be harmful for the child. In the case of a younger child, trapsab provides that

the child must be given an opportunity to be heard if he or she is capable of forming his or her own
views, unless it is considerduat the hearing would be harmful for the child.

SubOption Ci Introduction of an obligation to give the child an opportunity to express his or her
views

This option would leave Member States' rules and practicdsoanto hear a child untouched, but
would require mutual recognition between the legal systems. This would mean that an obligation to give
the child who is capable of forming his or her own views an opportunity to express these views would
be made explicit inthe Regulation, bearing in mind that all Member States have ratified the UN
Convention on the Rights of the Child which already obliges them to hear the children meeting the
condition mentioned above in any domestic and ebasder proceedings concernitttem. Notably a
distinction would be made, as it is the case in the respective Article of the Charter of Fundamental
Rights, betweenwhen the child needs to be given the opportunity to be heard on the one hand (i.e.
when it is capable of forming/expressinig or her own views) angthat weight the judge shall give to

the child's views on the other hand (which depends on the age and maturity of the child). This
distinction would have to be recorded in the judgment and in a certificate annexed to it. @ulglts w
thereby be obliged to motivate in the judgment itself as well as in the accompanying certificate why
they have either not heard the child or, if the child was heard, whether or not his or her wishes were
taken into account when making the decision.

124 pepending on the circumstances, this might still be the court of origin of the judgment, but if the child has reloated to th
Member State where enforcent is now sought, it might also be that Member State which has jurisdiction from now on to
rule on the merits of parental responsibility (and consequently also to amend orders made by courts which had jurisdictior
prior to the relocation) and may be outsthby the circumstances.
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Option 4: Option 3 plus introduction of targeted measures to improve the efficiency of actual
enforcement

To tackle the problem of inefficient enforcement, in addition to Option Bma limit would be
indicated for the actual enforcement of a judgments Diption would leave the means of enforcement
and their requirements up to the Member State procedure, e.g. which specific enforcement measur
should be ordered under which circumstances. In case the enforcement has not occurred after the lap
of six weels from the moment the enforcement proceedings were initiated, the court of the Member
State of enforcement would have to inform the requesting Central Authority in the Member State of
origin (or the applicant, if the proceedings were conducted without&éaithority assistance), about

this fact and the reasons for the lack of timely enforcement. This information would also be collated
annually and given to the Commission.

This option would also provide that the court of origin codkclare a decision povisionally
enforceableeven if this possibility does not exist in its national law. This is useful in systems where the
judgment is not yet enforceable while it is still subject to appeal.

Option 5: Option 3 plus introduction of a uniform enforcement gdoce

This option would create a set of common rules for the enforcement of parental responsibility decisions
This uniform enforcement procedure would fully replace the enforcement provisions under national law
for the cases falling within their scope.

5.5. Analysis of impact of Policy Options
5.5.1. Option 1: Baseline scenario

For the assessment of this option please see the problem definition. There are no forthcoming legislativ
initiatives at global or EU levels to deal with these ciossler issue$ which individual Member
Statesd initiatives alone cannot tackl e. I nfr
significant improvement in obtaining crebsrder enforcement of parental responsibility matters
because the various different stepgquiredi some to be taken directly under the Regulation like the
granting of exequatur, others under national law like ordering actual enforcement measures and possib
challenges against thein are currently enshrined in the Regulation itself. Morepygoceedings
against single States would not lead to a uniform and coherent treatment of all applications for
exequatur and enforcement in the EU.

5.5.2. Option 2: Extension of the current system for access judgments (abolition of exgguatur
certificate on enforceability and respect of procedural standards) to all types of judgments on
parental responsibility matters

Effectiveness to meet objectivesThere would besome positive impactson simplification as any
judgment on parental respgibility would be directly enforceable in any other Member State on the
condition that the judgment is certifieth addition, situations in which a judgment contains some
elements that are directly enforceable and some element that require a deadaetionceability (e.g.
custody and access rights), which can cause confusion, would be avoided because all (certified
judgments would be covered by the same rules. As any judgment on parental responsibility would be
directly enforceable in any other Memtb State, citizens would not need to provide additional
administrative documents and/or pursseequaturproceedings. When seeking enforcement, citizens
would only need to provide a copy of the judgment and the certificate issued by the court of origin
together with the required translations.

Enforcement as such, and the ordering of, and possible challenges to, individual enforcement measure
would still be governed by the law of the State where enforcement is sought, and the challenges woul
have to be lmught there. A stay of enforcement, however, needs to be applied for exclusively in the
State of origin of the judgment according to the case law of the Court of Justice. This gives rise to very
complex legal situations and blockages which can also puetsteinterests of the child at risk because
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the legal "jungle" prevents a quick reaction to problems arising in the actual enforcement against &
child.

Likewise, if a judgment is only provisionally enforceable and still subject to appeal in the State of
origin, experience with the current abolition ekequaturfor certain judgments has shown that the
twofold procedure in two different Member States gives rise to very complex legal situations and
blockages.

An enforceable judgment which is still subjectajopeal needs to be challenged in the State of origin.
Enforcement measures, however, would still need to be ordered by the court in the State whers
enforcement is sought, and would be determined by the national law of that State. The lack of
harmonised grunds for challenging concrete enforcement measures undermines the efficiency of the
Regulation andavill not protect the best interest of the childas the enforcement as such could be still
refused of various grounds.

Cost savings:Costs related texequatlr proceedings could be fully eliminated; there would be no need
to go through additional procedures to apply for enforceability. exequaturproceedings, costs of
ar o uhblD0 ta 4,000 have been reported to be incurred per case. In cases of apymadr,itbe
associated costs are higher.

Stakeholders' views: The opinions concerning a potential abolition exfequaturproceedings are
generally positive but cautious. Private individuals are the most prominent group seeking to expand the
abolition ofexequatun(82%), followed by judges and lawyers (71% collectively). Those with practical
experience of the Regulation are mostly in favour of full abolitioexafquatuy with 66% of positive

votes.

However, in light of the problems described abtVegnly a smaller group of stakeholders favoured
abolishingexequaturproceedings using the current systéfinstead, many stakeholders demanded
additional measures. Some interviewees underlined that parental responsibility cases may be ver
sensitive and that the are cases in which the enforcement can entail severe effects for the parties
involved and in particular for the best interests of the child.

Finally, five of the eight responding Member States (BE, DE, FR, PL, UK) indicateexkguatur
should not beully abolished. The UK and Germany, in particular, stated that it would be inappropriate
to completely aboliskxequatuand that safeguards should be maintained.

5.5.3. Option 3: Abolition of exequatur with appropriate safeguards to be invoked at the stag
enforcement

Effectiveness to meet objectivesThis option wouldsimplify the procedure. Thanks to ititizens

would not need to provide additional administrative documents and/or follow additional proceedings
and therebyelays would be eliminated Enforcement measures would still need to be ordered by the
court in the State where enforcement is sought, and would be determined by the national law of tha
State. Nonethelesdyis option is likely to generatdrong positive impacts on the best interss of the

child. In addition to the reduction of delays connected with dkequaturproceedings, this option
would ensure a possibility for the defendant to apply for a stay or refusal of enforcement in the Member
State of enforcement where any of theugrds for nofrecognition can be raised in the same procedure.
Moreover, this option wouldensure predictability of the enforcement proceedingas a specific
enforcement measure could only be opposed on the grounds stipulated in the Regulation. Itsevould al
enhance transparency and predictability of the enforcement proceedings as opposed to the curre

125 The fait accompliproblem and lack of effective legal remedies to stay enforcement in exceptional situations, and the
complications and delays caused if the clarifications needed by the enforcement officer depend solelgushdherigin

rather than on an enforcement court in the State where enforcement is sought.

16| e. theissuance of a certificate by the State of origin where any legal challenges against the judgment, and requests for
stay of enforcement have to be bgbtiwhile legal challenges against modalities of enforcement are to be brought in the
State of enforcement.
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situation where parents requesting enforcement are facing a variety of obstacles vested in national law
A change of circumstances could be taken into aacthrough the nuancing gierpetuatio forj this

would ensure that judgments giving rise to recognition and enforcement problems caused by a chang
of circumstances would significantly be reduced in numbers and thus greatly enhance mutual trust.

Cost sawngs: This option would significantly reduce costs, because there would be no need to go
through additional procedures to apply for enforceability, and challenges against the judgment anc
against enforcement or enforcement measures could be broughsamberoceedings. Fexequatur
proceedings, Xl0OGto 4000mHhave heeroraported ta be incurred per case. In cases of
appeal, however, the associated costs are higher.

Stakeholder's views:Member States indicated that the system of mergedgnition and enforcement
could be accepted under the condition that safeguards be put irffgeléloe requested State and/or the
defendant to challenge recognition and/or concrete enforcement measures. Such a system would |
similar in some respects the approach agreed in the case of the Brussels | recast and therefore more
likely to be acceptable to Member States than Option 2.

The impact of the subptions for the hearing of the child:

Sub-Option A- Include in the Regulation a reference to Artit2 UN Convention on the Rights of the
Child (UNCRC)

Effectiveness to meet objectivesthis option would not create a new obligation. A disadvantage of it

is, however, that in case of doubt, national courts would not be able to refer questions on Article 1
UNCRC to the Court of Justice. Moreover, this option would not fully ensure that judgments are not
refused on the basis of mere differences of Member States' standards concerning the hearing of the chi
as the UNCRC, which is in force for all Member t8a leaves the modalites of the hearing up to the
national law and a Member States can still refuse the recognition of a judgment which violates
fundamental principles of procedure in that Member State. However, it might be considered to have
only margin&real impact in practice.

Transposition and compliance:This option would not necessarily cause a need for additional training
for judges because it will continue to be a matter for national procedin® hears the child angh

what setting (judge or social worker, inor outside of the courtroom). Moreover, already now the
hearing of children in court proceedings, which is given more and more attention, is a recurring topic on
the agenda of national and international judges' conferencesaamdg events, and the Commission

will continue to give its support to such events.

SubOption B- Introduction of common minimum standards regarding the question from what age a
child must be given the opportunity to be heard

Effectiveness to meet objives: This option would have positive effect as it would oblige the
authorities in each Member State to give children above a certain age the opportunity to express the
views freely. In addition, the authorities would need to consider the childis weaccordance with

their age and maturity. Both aspects would be confirmed in the judgment as well as in a certificate
accompanying it so that the authorities of the Member State in which the enforcement is sought coulc
not refuse its recognition. If ¢hcourt states that it did not hear the child, or that it did not give due
weight to his or her views, reasons must be given.

An age limit, however, (be it 14 years or lower) for the right to be heard would run contrary to UNCRC
principles because undertide 12 UNCRC, any chil@¢apable of forming his or her own views shall
enjoy the right to express those views freely in all matters affecting the child, regardless of his or her
age. Children below the defined age limit would therefore not be sufficiemaigcted by this option.

Transposition and compliance:See Option 1.
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SubOption C- Introduction of an obligation to give the child an opportunity to express his or her views
and obligation of mutual recognition

Effectiveness to meet objectivesAs the obligation to hear children who are capable of forming their
views is already established by the UN Convention on the Rights of the Child, its addition to the text of
the Regulation would not create a new obligation. It would therefore have avgadsippact on the
national legal system in the Member States where the common practice of hearing children in all
proceedings concerning them is not yet sufficiently practiced despite the legal obligation embadded ir
the UN Convention on the Rights of thehild. The general obligation to give the children the
possibility to express their views, as proposed in this option, would also avoid creation of possibly
different regimes for domestic and crdssder cases. This option would ensure that a judgmend coul
circulate without being hindered by divergent rules in the Member State of origin and the Member State
of enforcement. Problems would be avoided for example in Member States with stricter standards
regarding the hearing of the child (such as Germany weng young children are heard) as these
Member States would not be encouraged to refuse recognitioexaqgdaturif the hearing of the child

which does not meet their own standards. In addition, enhanced protection could be ensured for th
child, permiting the court to decide, in a specific case, not to hear the child if there is a risk of harm to
the child. The key new element is that the obligation for courts to give active consideration to this
matter and motivate this accordingly. Member States wbeldbliged to recognise the decisions from
other Member States on this point. Overall, this would strengthen the best interests of the child which is
the overriding principle of the Regulation.

Transposition and compliance: Making the obligation to heahé child explicit in the Regulation
would enable courts in case of doubt to refer questions on this provision to the Court of Justice, and i
complaints are brought before the Commission, the Commission could examine whether Member State
complied with ths obligation in the particular case. Like Options 1 and 2, the obligation would not
necessarily cause a need for additional trainingudges because it will continue to be a matter for
national proceduresho hears the child anith what setting (judge orsocial worker, inor outside of the
courtroom). Moreover, already now the hearing of children in court proceedings, which is given more
and more attention, is a recurring topic on the agenda of national and international judges' conference
and trainingevents, and the Commission will continue to give its support to such events.
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Comparison of suoptions:

Sub-Option A:

Reference to the UN
Convention on the
Rights of the Child

Sub-Option B:

Standards on from
what age the child
needs to be heard

Sub-Option C:

Introduction of an
obligation to give the
child an opportunity to
express his or her views

To consolidate
mutual trust between
MS in relation to the
hearing of the child

This option would only
marginally improve
mutual trust as it would
only remind of the
existing obligation.

This option would
improve significantly
mutual trust and
eliminate non-
recognition of
judgments.

This option would
improve mutual trust to a
reasonable extent and
significantlyreduce the
non-recognition of
judgments.

To protect the best
interests of the child

It only marginally
improvesthe best
interests of the child.

It would improve the
best interests of childrer
above a certain adrut
not of the children
below the age limit.

It would improve the best
interests of the child
irrespective of age

Impact on legal 0 This optionwould avoid | This optionwould avoid
systems creating different creating different
standards for domestic | standards for domestic ar
and crossorder cases. | crossborder cases.
Coherence with Yes Not in line with Yes

international
instruments

UNCRC and the
Charter

Transposition and
compliance

No new obligation

No need for Membe
States to oblige judges i
person to hear the chil
(thus existing procedure
can be kept)

Training at national an
international levels i
already available

Commission would
continue to support suc
training.

References to the CJE
for preliminary rulings
and implementation
action on the side of th
Commission not possibl
based otUNCRC

No new obligation

No need for Member
States to oblige judges il
person to hear the child
(thus existing procedure|
can be kept)

Training at national an(
international levels g
already available

Commission would
continue to support suc
training.

Transposition and
compliance would be
ensured by guideline

issued by the CJEU
through preliminary,
rulings and

implementation  actior|
on the side of the
European Commission.

No new obligation

No need for Member
States to oblige judges in
person to hear the itth
(thus existing procedures
can be kept)

Training at national an(
international  levels g
already available

Commission would
continue to support suc
training.

Transposition anc
compliance would  be
ensured by guideline
issued by the CJEL
through prelimnary
rulings and

implementation action ol
the side of the Europesa
Commission.

SubOption C is preferred as it would require Member States to mutually respect their national rules
while obliging them to give the child the opportunity to express his oribers and take due account of
them. The choice of this sudption is guided by the principle of proportionality. It respects national
laws but avoids at the same time that mere differences between the Member States serve as a ground
nontrecognition. htroduction of common European standards, Option B, for the hearing of the child
would have an even stronger impact but this option would not be in line with the UNCRC.
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5.5.4. Option 4: Option 3 plus introduction of targeted measures to improveftisgency of actual
enforcement

Effectiveness to meet objectivesthis optionwould strongly simplify the procedure for recognition

and enforcement of judgments. In addition to what was said on Option 3, this additionrecudd

delays through the indiation of a time limit (e.g. six weeks from the moment the enforcement
proceedings are initiated) when the actual enforcement of a judgment has to be completed at the late:
In cases where enforcement was not achieved within the time limit, the repdstiggtion to the
requesting Central Authority (or applicant) would allow the parent to be informed about this fact. This
extra transparency would over time have an overall beneficial impact on mutual trust. Moreover, this
addition wouldreduce delaysby ersuring that the court of origin could declare a decision provisionally
enforceable notwithstanding contrary national law on the matter and therefore théaross
enforcement could be carried out without delays if this is appropriate under the ciratgasta

Cost savings:Parents seeking enforcement would save money as the work of a highly specialised
lawyer would be needed for a shorter period of time. Even though it is not possible to estimate in how
many cases such savings could be achieved, it shmuldoted that every 10 hours of work of a
specialised | awyer 1,0@amdk4080t Smilarly therescouitd e avsmadl redudtion

of costs for Central Authorities if procedures are shorter at the enforcement stage; their assistance woul
be required for a shorter period. However, given the different organisation of work and remuneration of
the Central Authorities' staff it is not possible to quantify such saviigs.

Stakeholders' views: The differences between national systems were geynesaBn as the most
significant area for improvement by public consultation respondents. In particular, 92% of the lawyers
who responded were of the view that the enforcement of decisions concerning parental responsibility
could be improved. The most sigodnt problem identified was the variance between the national
systems, and many respondents were of the opinion that the lack of uniform enforcement procedure
across the Member States poses challenges. In addition, several respondents indicatedcraernfo

is not sufficiently speedy. Parents and practitioners clearly advocated for the adoption of common
minimum standards or even suggested a uniform enforcement procedure.

5.5.5. Option 5: Option 3 plus introduction of a uniform enforcement procedure

Effectiveness to meet objectivedn addition to what was said on Option 3, this option wddde a

strong positive impact on theffectiveness and predictability of the enforcement proceedings in all
Member States. It would provide for a uniform procedtor the enforcement of family decisions,
containing rules concerning the refusal of enforcement as such and the challenge of specific
enforcement measures. Parents seeking enforcement would know in advance the procedure to follow |
all Member States.

Cost savings:Parents seeking enforcement would save money as they would not necessarily need tc
look for a highly specialised lawyer with knowledge of the foreign enforcement system. Even though it
is not possible to estimate in how many cases such sastndd be achieved, it should be noted that
every 10 hours of work of a s plgdgOiaadl 4j0@eldadditianyy e |
there could be a small reduction of costs for Central Authorities; if procedures are more harmonised an
shorte at the enforcement stage, there should be fewer requests for assistance and/or their assistan
would be required for a shorter period. However, given the different organisation of work and
remuneration of the Central Authorities' staff it is not possiblquantify such saving&

Stakeholders' views:In the public consultation, Member States signalled enforcement as being a
highly sensitive matter. Some (BE, NL, PL) agreed that there is an issue with enforcement and that th
national law does not alwayguarantee efficient procedures for implementing decisions on parental
responsibility. However, the views on the ways for improvement varied. While France and the UK were

127 Seesupraat 3.1., last paragraph.
128 Seesupraat 3.1., last paragraph.
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not supportive of common minimum standards at the European level they noted thatogmiate way
to address enforcement issues is to improve the operation of existing provisions of the Regulation. Th
Czech Republic and Germany answered negatively to this question.

In the meeting organised with Member States, most representatives KSISBJLV, LT, ES and Fl)
recognised the complexity of national procedures but spoke against any intrusive EU action in this

regard.

5.6.

Comparing the Options and preferred Policy Option

Objectives/Impacts

Simplify/Reduce delays

Ensure best interes

Consolidate

Impact on legal

and costs for recognitior| of the child mutual trust systems
and enforceability as
well as for enforcement
Option 1: Baseline| 0 0 0 0
scenario
Option 2: Abolition | This option would havg It would havelimited | Non-recognition | O
of exequatur plus | some positive impacbn | positive impact on | could be
certificate on | reducing delays and cos| best interests of th{ reduced to som
enforceability and | as the judgments woul| child as delays woulq extent. The
respect of procedural| not require exequatur| remain including at existing
standards and there would be n| the stage ol difficulties  at
need to pay fol enforcement. the stage of
exequatur Enforcement Moreover, therg enforcement
delays would howevel would be no| would remain.
remain as they are. consistent refusa
grounds for
enforcement propel
The systemprovides
no flexibility to deal
quickly  with a
request for a stay @
enforcement in
exceptional cases
enforcement seem
harmful to the child's
best interests.
Option 3: Abolition | This option would have { The option would| Non-recognition| This option
of exequatur with | very positive impactas| have a positive | could be| would have to
appropriate the procedure fo|l impact on the bes{ reducel to a| some extent ai
safeguards to be| challenging recognitior interests of the chilq greater extent| impact on
invoked at the stage| and enforceability woulq as ttere would be an Refusal of| Member States
of enforcement merge into one with exhaustive list of enforcement national
challenging specifid refusal grounds. Thy{ could equally bg procedures as i
enforcement  measurg system would providd avoided to a would
and thereby significantly flexibility to deal | greater extent. | harmonise somg
reducing delays. quickly and undel aspects of
uniform  conditions enforcement
with exceptional law.
situations wher¢
enforcement seem

harmful to the child's
best interests.
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Option 4: Option 3 | very positive impact | Same as Option 3 Same impact aj This option
plus introduction of | |ie" Option 3. The| Moreover, it would| Option 3 on| would have to
targeted measures t9 aqditional indicative time protect the child | nonrecognition | some extent ar
Improve the | imit for enforcement even more than| but in addition,| impact on
efficiency of actual| (g g. six weeks] Option 3 due to thq actual Member States
enforcement triggering reporting| introduction of time| enforcement national
obligations will enhancg limits. would be| procedures as i
the timely enforcenm improved. would
of judgments. harmonise somg
. aspects of
The p055|.b|_llty for the em?orcement
court of origin to declare |
> . aw.
a decision provisionally
enforceable will reduce
delays even further.
Option 5: Option 3 | This  option  would| It would offer the| Same impact ai This option
plus introduction of & | provide for a uniform strongest protection| Option 3 on| would have an
uniform enforcement | gnqg transparen of the child as most| nonrecognition | increased
procedure enforcement procedurd delays woul be| but in addition,| impact on the
therefore most delay| eliminated. actual Member Stateg
would be eliminated. enforcement national
would be| procedures
improved compared tg
further as| Options 3 ad 4
compared tg above.
Option 4.

The preferred policy option for recognition and enforcement is Option 4. In line with the operational
objectives, it would abolish thexequaturrequirement while maintaining appropriate safeguards
(grounds for nofrecognition and for refusal of enforcement) to be invoked by the defendant at the stage
of enforcement in one and the same procedure before the courts of the State where enforcement
sought. This will shorten the overall duration of the proceedings. To diminish problems relating to the
differences in the national practices for the hearing of the child and the resulting refusals of the
recognition of the judgment, the combination whle SubOption C on hearing the child would require
Member States to mutually respect their national rules while obliging them to give the child the
opportunity to express his or her views and take due account of them. The choice of-tpi@uls

guided by the principle of proportionality. It respects national laws but avoids at the same time that
mere differences between the Member States serve as a ground-fecognition. The introduction of
common European standards for the hearing of the clulddrhave an even stronger impact but this is
disproportionate and politically not feasible.

Option 4 will guarantee that the enforceability or actual enforcement of judgments can only be refused
on the basis of a limited list of fully uniform grounds. Tda&litional introduction of a time limit and the
possibility to declare a judgment provisionally enforceable even if the national law of the State of origin
does not provide for this will clearly enhance the efficiency of the proceedings. This woulcheckal

by some flexibility to deal quickly and under harmonised conditions with exceptional cases where
enforcement seems harmful to the child's best interests. While an even more unified enforcemen
procedure would enhance predictability to an even greatent and avoid undue delays (Option 5), it
would however be seen as an intrusive intervention into the Member States' national procedures.
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6. COOPERATION BETWEEN NATIONAL AUTHORITIES

6.1. Problem definition

The cooperation between Central Authoritiesjiecific cases on parental responsiblifitys essential

to support effectively parents and children involved in ctagsler proceedings relating to child
matters. Central Authorities shall, for example, collect and exchange information on the sitUgteon o
child (for instance in connection with proceedings regarding custody, access or the return of the child)
assist holders of parental responsibility to have their judgments recognised and enforced (in particula
concerning access rights and the retfrthe child) and facilitate mediation. Their quick and efficient
handling of child cases is an indispensible prerequisite for mutual trust which is the core of good
cooperation between the authorities of different Member States.

The cooperation betweere@tral Authorities was regularly discussed at their annual meetings organised
by the Commission since 2006. Also the national experts in the framework of the evaluation study as
well as judges and parents assessed its functioning via public consultagogereral opinion on the
cooperation differs between the national experts interviewed for the evaluation study, who recognise
some deficiencies on one hand, and parents, on the other hand, who generally perceive the work
Central Authorities as bureaatic and slow.

One source of the problem, observed by all stakeholders, including Member States, is the unclea
drafting of the articlE° setting out the assistance to be provided by Central Authorities in specific cases
on parental responsibility. This hésd to delays which were detrimental to children's best interest. In
some cases the result was even thefatiitment of requests, which then put the welfare of the child
concerned at risk. According to the results of the consultation, the article @tagmstitute a sufficient

legal basis for national authorities in some Member States to take action because their national lav
would require a more explicit autonomous legal basis in the Regulation.

First, according to its chapeau, the Central Authorgtidsa | | provide their assi
from a central aut hority of another Member St
and child welfare authorities are not mentioned although the duties listed in the article alsotiveclude
obligation to provide assistance to courts in transferring jurisdiction to another Member State if they
think that the courts there are better placed to hear the case, and to provide assistance to cout
envisaging to place a child in a family or imstion another Member State (on this aspect, see chapter
2.4.). This has given rise to doubts, in particular by UK judges,whether courts may avail themselves of
the assistance of the Central Authorities under this provision or not, and to ensuing dekydliimg
requests for assistance.

A second area signalled by the Central Authorities and judges where problems arose is the collection c
child-related information. Pursuant to Article 55 (a) Central Authorities $heglain upon request from

a Central Aithority of another Member State or from a holder of parental responsibiityiect and
exchange information on the situation of the child, any procedures under way and decisions taker
concerning the child. To this end, the Regulation provides thatstielact directly or through public
authorities or other bodies in accordance with the law of their Member State in matters of personal dat:
protection. Requests for information under this article which are transmitted by the Central Authority of
anotherMember State can inter alia originate from courts in that State or from public authorities, e.g.
child welfare authorities. If they originate from a court, Member States sometimes refuse to apply this
article and refer to the Regulation on the Taking aflEnce>! which provides for a more formal (and
therefore lengthier) procedure. Courts, however, often prefer to use the more recent and more
specialised Brussels lla Regulation for the following reasons:

129 Article 55 of the Regulation.

130 Article 55.

131 Council Regulation (EC) N©206/2001 of 28 May 2001 on cooperation between the courts of the Member States in the
taking of evidence in civil or commercial matters, OJ L 174, 27.6.201, p.
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The Evidence Regulation is a horizontal instrumemmf 2001 which applies to all civil law
proceedings adversarial proceedings in civil and commercial matters (covering in particular financial
matters) as well as proceedings (e.g. relating to parental responsibility ) which fall under the regime of
so-cdled voluntary or norcontentious jurisdiction. For the first group of cases, there are very strict
formal standards on what kind of evidence may be used and how it may be obtained by a court becau:
the Regulation struck a general balance between thefoesgeed and the protection of the parties. In
parental responsibility and child protection matters, however, there are not always two parties litigating
between themselves, but there is always some public interest at stake (namely, the best inteeests of
child) which gives the court a stronger role (often witho#ficio-duties) and a greater discretion as to

the evidence and the procedure for obtaining it. If a court in a child protection case is of the view, for
example, that it prefers for reasooisurgency to rely on information obtained through a less formal
procedure than under the Evidence Regulation because this can be obtained more quickly, this i
normally possible under the national procedural law. Therefore, for obtaining social reparts fr
abroad, courts often use even-oticourt channels like the International Social Service (ISS), a non
governmental organisation which has correspondents in more than 120 countries because they consid
this to be quicker than to proceed under the EvgdeRegulation (the time limit under that Regulation is

90 days following receipt, and transmission is normally on paper by post). Since 2005, when the
Brussels Ila Regulation with its network of Central Authorities entered into force, courts havetstarted
use this specialised channel more and more in-cbilded cases because it is as quick as the informal
ISS channel, using transmission bymail or fax and ensuring swift handling of the request, and
moreover cosfree (unlike ISS; under the Evidené®egulation costs may be levied under certain
conditions) and therefore better for the parties. In addition, ISS does not have correspondents in al
States. Gradually, more and more judges from the Member States have been participating in the annu
meeting of Central Authorities under the Brussels Ila Regulation, and judges and Central Authorities
repeatedly stated that it is unsatisfactory that in some cases, when the judge decides to proceed unc
Brussels lla through the dedicated Central Authority nblnto obtain a social report quickly, this
works while in other Member States the request is not carried out because of the unclear wording of th
relevant article, thus causing delay. They perceive the Central Authorities as their natural contact poin
for support in crosd®order parental responsibility cases, which is indeed what they were meant to be
under the Brussels Ila Regulation for this specialised area dffaw.

Child welfare authorities requesting information on a child, on the other handytagatitled to make

use of the Evidence Regulation. Another problem is that the requested child welfare authorities ac
under their own national law, and it often happens that their national law contains further conditions for
the establishment of a soci@portonachilde. g. that there are indica
at risk. If the conditions established by the national law of the requested State are not met, the socic
report is not provided which leads to delays in the proceedinggha requesting Member State or
renders them impossible.

Thirdly, the article contains another important gap. Under the jurisdiction rules of the Regulation, child
matters will normally be brought before a court in the Member State of habitual resideéheechbild.
Therefore the child is present within the jurisdiction of the court seised, and there is no need for a socia
report on thechild from another Member State. But the Regulation, as presented in a real case example
in the evaluation study, does not provide for cilossler social reports in cases where the Member
State of habitual residence of the child needs information about anacadsiblings in childrelated
proceedings pending before it.

321n this context it is worth mentioning that another horizontal instrument, the Leg&litidtive, is hardly used either in

cases falling within the parental responsibility chapter of the Brussels lla Regulation because either legal aid is grantec
automatically for those cases or Central Authorities provide the relevant assistance imglitta@itside this specialised

area, citizens often need assistance in obtaining legal aid for a case to be brought in another Member State andriherefore tt
to the Legal Aid Directive but under Brussels lla it is quicker to channel all requests amdatido through one and the

same channel, namely the Central Authorities which were created to assist citizens, courts and authorities in-their child
related proceedings.
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Example 1: Request for a social report on a potential temporary carer

An eightyear old girl of Czech nationality, an orphan, is living in an institution in the Czech Rej
and is placed undeuardianship. A Czech aunt of the child who is living in France offers to ho
child in France during the summer school holidays. The Czech child care authorities ask th
court for permission, and the court wants to request a social reporEfeotoe about the aunt, stati
whether the environment there is suitable for the child and whether the aunt seems fit to car
girl during holidays. The answer, which comes only after several months, is that the Regulati
provides for the eablishment of a social report on the situation of the child, not on the situation
aunt. By then it is too late for the court to use the Evidence Regulation because the summer
are about to begin. As a result, the child was not allowed bg§zbkeh court to spend the holidays w
her aunt. A year later, the Czech court allows the child to travel to France to stay with the a
asks the French authorities for a social report on the situation of the child as soon as the

arrivedather aunt 6s home. I n this case, the rep
of sending the child abroad without being sure that the conditions there would be in accordar
the childbés best interests.

Please see Annex 9 for furtheramples of cooperation between the national authorities.

In an informal meeting, Member States' representatives pointed to the fact that the Regulation provide
that the requested Central Authority shall comply with the law of its Member State ongbetatan
protection. As the Regulation does not explicitly mention information on persons other than the child at
issue, the data protection rules normally prevent the transmission of such information. In sum, the
provisions on cooperation have thus beensatered as incomplete and not sufficiently specific.
Problems have also been reported by the national experts in the evaluation study and the publi
consultation with regard to the translation of the requests and the information exchanged because th
Reguation is silent on this. This is another key factor in causing delays for parents and authorities in
child-related proceedings.

The Regulation is designed to apply as a-sefftained system (orstop shop) which provides all the

tools necessary f@roceedings on parental responsibility matters in a swift, informal way, based on the
costfree assistance of Central Authorities. But whenever a social report about an adult or siblings of the
child concerned by the proceedings is required, courts mustreaourse to the Taking of Evidence
Regulation also in cases where other aspects of the case are dealt with through Central Authorit
channels. Moreover, this latter possibility does not exist for child welfare authorities which often have
tasks similarto courts under the law of the Member States. This duplicates procedures and cause:s
delays as well.

Lastly, it is worth mentioning that due to a lack of financial and/or human resources, some Central
Authorities appear to be impeded in handling all reguegtih the appropriate swiftness and therefore
need to prioritise. In practice this often means that they deal with child abduction cases first, and
cooperation requests under the article discussed here (or under the placement article dispressed
under2.4.) are only dealt with if there are still resources ilefthich is often not the casé® This
negative optinion was in particular voiced by the private indivuals who replied to the public
consultation but it was also confirmed by Central Authoritieendutheir annual meetings in the
framework of the European Judicial Network in civil and commercial matters. Such delayed
performance or noeperformance is detrimental to mutual trust and places a burden on future
cooperation (see Annex 9 for the overvielhuman resources of Central Authorities).

133 This problem can be compounded in cases where the same individuals in a CehivaltyAalso have to respond to
requests under other EU instruments, for example, the Maintenance Regulation, the Taking of Evidence Regulation or the
Legal Aid Directive.
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6.2. Scale of the problem

In the years 2012, 2013 and 2014 the Central Authorities of all EU Member States together registered
total of 502, 775 and 769 incoming requests under this provision on the exclianfgmation’**

There are no figures about the outcome of these requests (information received or not) but during th
annual meetings of the Central Authorities it was repeatedly highlighted that requests concerning
information about the children often takery long to be answered and are sometimes not answered at

all because the Regulation is considered too vague.

6.3. Subsidiarity

The shared Union competence (which has already been exercised through the Regulation) flows fror
Article 81 para2 (e) (effetive access to justice) and (f) (elimination of obstacles to the proper
functioning of civil proceedings, if necessary by promoting the compatibility of the rules on civil
procedure applicable in the Member States) TFEU. For the actions to be perfornmedidnal
authorities, the article at issue here was intended to provide an autonomous legal basis. Practice in tt
application of the Regulation has shown, however, that it is not sufficiently specific to fullfil this
purpose in all legal systems of theeMber States. Even within the same Member State it often happens
that one local authority accepts a request under this article while another local authority would reject &
request with identical wording. These drafting deficiencies of Union law can onborpected by

Union law in order to ensure the uniform application of this article throughout the Union.

6.4. Objectives
General objective:

(a) to enhance cooperation between the national authorities and thereby better protect parents ar
children incrossborder proceedings
(b) to simplify the cros$order cooperation between the Central Authorities

Specific objectives:

(a) to reduce delays associated with crbesder cases concerning children, thereby safeguarding
the best interests of the child

(b) to increas mutual trust among national authorities,in particular Central Authorities, cooperating
in child matters across borders

6.5. Description of Policy Options
Option 1: Baseline scenario

This option does not involve any legislative intervention. The "soft faasures” already in place
should continue. They include a Practice Guide on the Regulation which was developed by the
Commission and is updated as the need atfsesgular meetings of the Central Authorities of Member
States organised at least annudlly the Commission in the framework of the European Judicial
Network in civil and commercial matters to discuss structural problems and (in bilateral meetings
between Central Authorities) individual casAsdedicated website with wjp-date information orthe

family mediation framework in each Member Statas created, reaching out to disputing parents and
promoting the use of international family mediation, in particular in cases of international parental child
abduction, as a sustainable means of dismselution.

134 Responses received from the Central Authorities of the Member States to a Qaéstidemeloped by the Working
Group on Statistics formed by Central Authorities within the framework of the European Judicial Network for Civil and
Commercial Matters in 2015.

135 http://ec.europa.euljustice/civil/files/brussels_ii_practice_guide_en.pdf.
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Option 2: Clarification of the Central Aut hori

Under this option, in addition to the soft law measures described in Option 1, clarification would be
provided on the following aspects: (1) Who can @kwhich assistance or information (3) from whom

and (4) under which conditions. It would be made clear that also courts and child welfare authorities car
request the assistance of Central Authorities. Moreover, with respect to the transmission of socia
reports, the provision would be clarified to cover also reports on adults or siblings which are of
relevance in childelated proceedings under the Regulation. It would be made clear that this is (for
courts) a cosfree alternative (except for possiblarislation costs) to the Evidence Regulation and for
child welfare authorities an alternative to obtaining such information through the International Social
Service, an international Ne@overnmental Organisation. As in other provisions of the Regulation, i

the 1996 Hague Convention and the 1980 Hague Convention, it should be stated that the request is to |
accompanied by a translation into the language of the requested State. Likewise, it seems advisable
establish some minimum requirements for a refgtmsa social report, namely a description of the
proceedings for which it is needed and the factual situation that gave rise to those proceedings. 4
standard form could be developed for requests for assistance under the Article, thereby limiting the nee
for translation. The Regulation could also establish an autonomous time limit for the requested authority
to respond. As concerns the requested national authority, e.g. when a social report is asked for, th
Regulation could make clear that the requestgtiority is under an autonomous obligation created by
the Regulation to provide such report, without any additional requirements existing under the national
law of the requested State having to be met.

Option 3: Clarification of the Central Authoriteshad ot her requested aut hoi
of an article on adequate resources

As a starting point, this option would include the same soft law measures as Option 1 and the sam
drafting changes as Option 2. In addition, an article stating thatddeStates shall ensure that Central
Authorities have adequate financial and human resources to enable them to carry out the obligation
assigned to them under this Regulation. Similar provisions have already been included in other Unior
instruments:=>°

6.6. Analysis of impact of Policy Options
6.6.1. Option 1: Baseline scenario

The maintai ni ngStatosfqudt hiemplleigeiss Itantatvenod | egi sl ati
the impacts see problem definition. Figures for 20024 show a significarrise of applications from

2012 to 2013; the number of applications under this provision subsequently remained stable at abol
770 per year. As the number of international couples and-boyger mobility are generally increasing,

it can be expected thalsa the number of requests for crdssder cooperation in chicelated matters

will increase. In chilerelated cases, time is of the essence as children have a different perception of
time. The "soft law measures" would continue to be applied becaysarthenportant for the smooth
operation of the Regulation and the efficient handling of cases by courts and authorities concerned, bt
these measures alone cannot overcome neither the legislative deficiencies perceived in the article ¢
cooperation nor # resource problems demonstrated in the problem definition. As for the operation of
the current Article on cooperation, infringement proceedings, which need to be based on a perceives
structural deficit in the implementation of the Regulation, would prefitite success as the provisions

are admittedly unclear. There are no other legislative project at global or Union levels forthcoming to
deal with this crosborder issué which Member States cannot tackle individually.

1% see, e.g., Articl8a, subpara. 3 of Directive 2002/21/EC as amended by Directive 2009/140/E@lo¥é@Bber 2009,
0OJ 18.12.2009, L 337, p.37 (47) and Artizl@a) of Council Decision 2001/470/EC as amended by Decision No
568/2009/EC of the European Pantiant and of the Council of 18 June 2009, OJ 30.6.2009, L 168, p. 35 (37).
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6.6.2. Option 2: Clarificatonot he Cent r al Aut horities' and oth

Effectiveness to meet objectivedncluding courts and authorities among those who can request the
assistance of Central Authorities will remove doubts as to whether courts and authorities are entitled tc
such assistance. Extending the Article to the transmission of social reportsynabout the child, but

also on adults and siblings if this is of relevance in proceedings concerning the child, together with the
clarification in a Recital that this is in addition and without prejudice to using the Evidence Regulation,
will allow the cout or authority requiring the information to use the Central Authority as astope

shop for all information required, rather than resorting to different instruments with different conditions
and transmission channels. Standard forms, and autonomousorulesasons/requirements of the
request, necessary translations, together with an autonomous obligation of the requested authority t
provide the information, and autonomous data protection rules setting out which information may be
revealed to Central Aborities will remove all existing doubts about who can request which
information from whom under this article which have given rise to questions, delays ahdfiroent

of requests. An autonomous time limit for the response will further contributesriwoath and quick
handling of requests for assistance under this Article. In addition, the soft law measures would need ftt
be continued (see baseline scenario). While these measures will enhance the cooperation under tt
article and lead to some savings lafman resources, it is not to be expected, however, that these
savings are sufficiently big to convert Central Authorities which are currently seriously-siatfed

and underesourced to fully operational authorities.

Cost savings:Those Central Authdres which have so far refused to assist courts and authorities upon
their request, and to obtain or provide social reports about adults and siblings which are of relevance fc
child-related proceedings, will in the future have to carry out such requdstd) may increase their
workload. However, as the Central Authority is normally not the authority drawing up the social report
but only passing on the request to the competent national authority and later transferring the report t
the requesting Centr&luthority, the additional work is limited. Likewise, the assistance to courts with
the transfer of jurisdiction and the forwarding of judgments is normally limited to a merebletter
function so that the workload of Central Authorities would only ineee@ a minimal extent (if at all)
because the current correspondence discussing whether a request falls under the Regulation or not w
no longer occur. In total, the reformulation of the Article therefore is likely to save costs. When the text
of this Article spells out all the necessary details, allows for astoygeshop and contains a time limit,
requests for assistance, in particular for social reports, can be fullfilled more quickly in a single,
streamlined procedure under this Regulation, theréloytening the proceedings for which they are
needed and reducing the amount of human resources necessary to process a request. However, given
different organisation of the work at Central Authorities, the number of staff and their remuneration it is
nat possible to make any precise estimates in this reffard.

Stakehol dsstakehioé¢wer sé6 views on cooperation w
Of the Central Authority staff members who responded, 83% (i.e. 5 of 6) believe that cooperation
between Central Authorities functions well. Also 58% of the legal practitioners who responded (i.e. 31
of 53) are of this view. However, the majority of private individuals who responded (76%, i.e. 26 of
34), are of the view that cooperation does not fomctvell. Lack of cooperation and communication
was a main feature of most answers. Excessive procedural formalities and slow transfer of informatior
were mentioned.

6.6.3. Opti on 3: Clarification of the Centasksaplus Aut
addition of an article on adequate resources

For the clarification part see the preceding section on Option 2. For the additional article on adequatst
resources, the following needs to be added:

137 Seesupraat 3.1., last paragraph, and at 4.5.1.
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Effectiveness to meet objectivesAn explicit obligation in the Regulation for Member States to
provide sufficient financial and human resources for their Central Authorities will give extra weight to
the implementation of the Regulation and render explicit what should already be considered as implici
in terms of effective implementation of the Regulation. Indeed, in the interests of mutual trust, it is
important that there is a "twway street" in terms of cooperation. The proposed resource article will be
important if priorities have to be set at natblevel and budget has to be allocated accordingly within a
Member StateAn explicit obligation spelled out in the Regulation should stress the political importance
of duly equipped Central Authorities in order to ensure an efficient application ofethdafon. The
indicator for sufficient resources would be the performance of the respective Central Authority.
Monitoring the performance of Central Authorities by the Commission could take place more
effectively, in particular upon complaints from otl@&ntral Authorities.

Costs: For some Member States the obligation to provide their Central Authority with adequate
resources is likely to generate additional costs (in particular for human resources) if their Central
Authorities currently are not sufficidyg equipped.

St akehol deSes Option i2.eThes additional element of including an article on adequate
resources was not addressed during the consultation of stakeholders

6.7. Comparing the Options and preferred Policy Option

Objectives/Impacts Option 1 | Option 2 Option 3
Baseline | Addressing  the identified | Clarification of th e Central
scenario | shortcomings by clarifying the | Authorities' and other

Article on Central Authority
assistance, setting out who i
entitled to assistance, which
assistance, by whom, and wha
are the requirements

requested auth
plus addition of an article on
adequate resources

Reduce delays associat( O This option would ensur{ This option would ensure mug

with crossborder cases
concerning children

somewhat swifter procedures f
obtaining results in crosworder
cases concerning children as {
need for requests for clarificatig
would be eliminated as th
obligations of Central and othg
national authorities under th
provision would be unambiguous

swifter procedures for obtaining
consent to crosborder case
concerning children as the ne|
for requests for clarificatiof
would be eliminated. I
addition, the obligation impose
on Member States to equip the
Central Authority with adequat
resources would deice delays
caused by a lack of resources.

Safeguard the bes
interests of the child
Protection of fundamentg
rights

This option would have positive
impact on fundamental rights
since it would enhance overa
effectiveness and therefgpeotect
the best interests of the child. T}
effect would however be subje
to authorities being sufficientl
resourced.

This option would have an eve
greater positive impact on
fundamental rights, since

would enhance overa
effectiveness and therefo
protectthe best interests of th
child. In addition, the obligatiot
imposed on Member States
equip their Central Authority
with adequate resources wou
improve speed and quality (
their work, thereby enhancin

the protection of the bes
interests of the chiren
concerned.

On the basis of the analysis set out above, Option 3 is the preferred policy option as maintaining the
status quavould not address the existing problems which can be summarised by the words uncertainty,

77



unpredictability and ensuing delays and sometimesfuifiiment of requests. It is to be expected that

the described clarification of the parts of the article regabas insufficiently clear and the addition of
explicit legal bases for the parts currently missing will solve the problems described to a large extent. In
addition, the wellestablished soft law measures will need to be continued to provide an ongoing
swpporting structure for those handling applications under the Regulation. Therefore, the preferred
option will meet the operational objectives of clarifying the obligations of Central and other national
authorities under the cooperation article of the Ratgpt and establishing time limits for national
authorities to respond to requests for information under the Regulation. For those Member States whicl
have already equipped their Central Authorities with sufficient resources, the new article requiring
adegiate resources does not create additional obligations or burdens going beyond what they alread
consider their obligation under the current text.-&\as those Member States who did not comply with

the implicit obligation so far, the addition of an exfliobligation constitutes the necessary legislative
minimum intervention which will strengthen the position of those in charge of implementing the
Regulation in domestic budget negotiations.

V. CONCLUSION
7. OVERALL EVALUATION OF IMPACT OF PREFERREDLICY OPTIONS

7.1.  Summary of the preferred Policy Options
The preferred policy options for the revision of the Regulation can be summarized as follows:

For matrimonial matters, the preferred policy option is retainingttes quoThis means that speas

in an international marriag®ill continue to have a possibility tmnsolidatehe different proceedings

as foreseen in the Regulation and other family law instruments (such as the Maintenance Regulation
At the same time, the flexibility for the spges to apply for a divorce in one of the fora indicated in the
Regulation will be maintainedThe benefits of reducing or abolishing this flexibility would be
outweighed bythe disadvantages of the options considered to respond to the "rush to coudthprob
(transfer of jurisdiction or hierarchy of grounds) signalled by a few Member Stdses.spouses not
having a common EU nationality who live in a third State but retain links with a certain Member State
and want to get divorcedill continue to relyon the national rule® access EU courts or to have their
judgment (obtained in a third country) recognised in the EU.

Retaining thestatus quas mainly motivated by the following reasons. While possible problems were
signalled in the evaluation, overdfie current available information shows that the functioning of the
Regulation in matrimonial matters has proved to be to a high extent satisfactory. In contrast to the
parental responsibility issues, only limited evidemdeexisting problemgincluding statistics) was
available to allow a precise indication of the need to intervene and the scale of the problems, and a full
informed choice of any considered option. In order to possibtpnsider these matters at a later stage,

it seems necessary to lemt further relevant data, such as on the size of the problems, practices and
eventual impacts, for example through the European Judicial Network in civil and commercial matters.

In addition, matrimonial matters seem currently a highly sensitive pobigisae on which it is difficult

to reach a unanimous agreement. Some Member States have signalled their difficulty to accept an
proposal which would relate, even indirectly, to the definition of marriage as embedded in the national
laws. This has recegtbeen demonstrated by the failure to reach unanimity on the proposal concerning
matrimonial property regimes.

In this context, it is considered that a review of the matrimonial matters in the Regulation is not
opportune at this stage, but may better &éaltdwvith at a later moment, as needBade Commission will
therefore monitor the evolution of national laws and practices on these matters so as to appreciate whe
the time may be ripe for changes in this area.
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With regard to the parental responsibilityatters, the preferred option is for an EU intervention as
motivated by the scale and urgency of the problem. More specificallychilte return procedure

should be improved through an option clarifying the current mechanism and introducing new measure:
swch as concentration of jurisdicti@md the possibility for the court of refuge to order urgent protective
measures which can also "travel with the child" to the State of habitual residence if necessary. The ne\
rules would make the time limit for the retuachievable by specifying the time frame for the
proceedings before the courts of the first and second instance separately. Proceedings would L
shortened by introducing a time limit also for the requested Central Authority, and by limiting the
number ofappeals possible against an order on return orretmn to one. The preferred option would
explicitly invite the judge to consider whether the judgment should be provisionally enforceable.

For placement decisionsan autonomous consent procedure should be established to be applied to all
crossborder placements, flanked by a time limit for the requested Member State to respond to the
request.

Exequatur would be abolished while maintaining appropriate safeguardsirigs for norrecognition

and challenges against enforcement as such or of specific enforcement measures) to be invoked joint
by the defendant parent at the stage of enforcement in the Member State of enforcement, thereb
shortening the overall duratioof the proceedings. To diminish problems resulting from different
national practices for hearing children and from judgments issued by courts lacking a close connectior
with the child at the time of judgment, and the resulting refusals of the recogriitiom jadgment, the
preferred option would require Member States to mutually respect their national rules while obliging
them to give the child the opportunity to express his or her views and take due account of them, an
bring the jurisdiction in line wit the guiding principle of proximity to the child by nuancing
perpetuatio fori As far as enforcement is concerned, the preferred option would guarantee that
enforcement could only be refused on the basis of a uniform and limited list of grounds fok refusa
There would also be a time limit indicated for enforcement with a reporting obligation where this is
surpassed and the possibility for the court of origin to declare a judgment provisionally enforceable in
case of an appeal against the judgment whédeiihg) leeway to deal with urgent risks to the child's best
interest at the enforcement stage, which would in turn clearly enhance the efficiency of the proceeding:
and the protection of the best interests of the child.

With regard tocooperation a clarification of the respective article should specify; (1) who can ask (2)
which assistance or information (3) from whom and (4) under which conditions. A time limit would be
indicated for the requested authority to respond. It would be made clear that alsoacwlichild
welfare authorities can request the assistance of Central Authorities. In addition, testaldlshed

soft law measures would be continued to provide an ongoing supporting structure for those handling
applications under the Regulation. Taddition of the proposed article on adequate resources would
render explicit the current implicit requirement which is presently met in the case of certain Central
Authorities, but not all, and would thereby increase mutual trust.

7.2. The preferred option s' effectiveness to achieve the policy objectives

As indicated in the assessment of the individual policy options, the preferred options address the
problems identified better than any of the other options (see Annex 11 for the summary of the general
spedfic and operational objectives) taking into account the current political framework.

As regardsnatrimonial matters, the preferred policy option which is teatus quawill continue to be
applied. Spouses who want to choose a court to settle their elivoiicnot be able to do soThey

would, however, be able to consolidate the different family proceedings through the existing
possibilities given in other instrumentSpouses not having a common EU nationality who live in a
nonEU countrywould access Eltourtsin accordance with theational law. The problem of rush to
court, perceived by a limited number of Member States, would remain as long as Rome Ill does not
apply in all Member States (see problem definition in sections 1.1. and 2.1. on matrimetieas).
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The preferred package of policy options for parental responsibility matters would meet the
simplification objectives by reducing delays relating to the return of the child, the placement decisions,
and cooperation between the Central Authajtend eliminate unnecessary delays and costs related to
the exequaturrequirement. At the same time it would also respond to the urgency of remedying the
problems currently faced in this area, where it is of outmost importance to act and set the scene fo
changes on the ground keeping in mind the situation of children, families and their best interest.

The efficiency of the proceedingsvould be improved, as regards the child return procedure, by
reducing the number of appeal levels, providing for provaienforceability of judgments, by defining

the role and duties of Central Authorities more clearly and obliging Member States to concentrate
jurisdiction in a limited number of courts in a manner coherent with the structure of their respective
legal systen. For placement decisions, the delays with obtaining consent will be reduced by establishing
an autonomous consent procedure and by a time limit (max. eight weeks as opposed to the current
months and more) for the requested Member State to resporeregtrest. As regards recognition and
enforcement, delays relating to obtainegquatur(taking up to several months) will be eliminated. As

the safeguards (grounds for am@tognition and challenges against enforcement as such or of specific
enforcement measures) would be invoked jointly by the defendant at the stage of enforcement the
ovenrall duration of the proceedings would be shortened. Similarly, the preferred option would reduce
delays (in some instances going beyond one year) for the actual enforcement by establishing
maximum time frame of six weeks. Finally, the clarification o tlole of Central Authorities will
reduce delays in their mutual cooperation.

Efficient procedures will ultimately enhance the protection obibs interests of the childand protect
the relationship between parents and their children.

The preferred pally options for parental responsibility matters woudd coherent with other
international instruments in this area, namely the 1980 and the 1996 Hague Conventions, and wouls
align the Regulation even more with them.

The preferred policy options would legmcost savingdor European citizens engaged in crbssder
litigation. The abolition obxequatumwould allow them to save the major part of the current costs of the
procedur e (2Q00 tosbe paiddog procassing the application). In additiom,preferred

policy option for enforcement would contribute to saving costsdrgmnis seeking enforcement as they
would not necessarily need to look for highly specialised lawyers with knowledge of the foreign
enforcement system. Even though it is noggdole to estimate in how many cases such savings could
be achieved, it should be noted that every 10 hours of work of a specialised lawyer generate cost
bet welg000 add 4,000. There could be a small reduction of costs for Central Authorities; if
procedures contain unified rules or are shorter at the enforcement stage, there should be fewer reques
for assistance, and/or assistance would be required for a shorter period. However, given the differer
organisation of work and remuneration of the Cemttghorities' staff it is not possible to quantify such
savings. Similarly, the reformulation of the cooperation rule is likely to save costs. Detailed description
of the cooperation of the Central Authorities allows for a-sto@shop and contains a tintienit for
responding to requests for assistance, in particular for social reports. The obligations can thus b
fulfilled more quickly in a single, streamlined procedure under this Regulation, thereby shortening the
proceedings for which the assistanceégded and reducing the amount of human resources necessary
to process a request.

7.3. Compliance costs

Taken as a whole, the preferred policy options would trigger relatively modest compliance costs. The
abolition ofexequaturand the concentration ofrjgdiction would require Member States to incur costs

for training to familiarize the legal profession with the new procedures envisaged. Training is however
already necessary today, and without concentration of jurisdiction, far more judges need iteetle tra
Experience in Member States which have concentrated jurisdiction, on the other hand, has shown thz
judges hearing more abduction cases are more likely to participate in any training that is offered, and th
judgments by those specialised and expeed first instance courts are appealed less frequently,
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thereby generating cost savings in the individual case and for the administration of justice in general, a
appellate courts are less congested. For some Member States the obligation to provCentredir
Authority with adequate resources is likely to generate additional costs (in particular for human
resources) if their Central Authorities currently are not sufficiently equipped, but this obligation is
enshrined in the Regulation already now.

Theother changes envisaged constitute relatively straightforward changes to existing rules which woulc
not require the creation of new procedures and should be able to be applied by the authorities withot
the need of special training.

7.4. Impact on fundame ntal rights

All elements of the preferred policy options respect and enhance the rights set out in the Charter o
Fundamental Rights, and in particular the right to an effective remedy and the right to a fair trial
guaranteed in its Article 47. Given thebgect matter of the Regulation, notably the relationship
between parents and their children, the preferred policy options for parental responsibility matters will
enhance the right to theespect for private and family life (Article 7). Finally, the predel policy
options will strengthen theghts of the child (Article24) through the proposed measures relating to the
hearing of the child and the measures proposed to enhance the efficiency of return proceedings. Th
proposed changes will bring tiiRegulation further in line with the United Nations Convention on the
Rights of the Child by linking the provisions more closely to it.

8. PROPORTIONALITY OF EU ACTION

The proportionality principle requires measures taken to be proportionate to thedsizetent of the
problems.

National substantive rules will to some extent be affected by the proposed action, insofar as commot
standards on enforcement are proposed. This is, however, justified by the aim of ensuring full efficiency
of the Regulation and the fact tHat individuds to be able to fully exercise their rights wherever they
might be in the Union, the incompatibilities between judicial and administrative systems between
Member States have to be removed.

There is a large and growing number of EU citizens that aretedfelirectly and indirectly by cross
border child related proceedings. The costs of the proposed reforms are modest and the benefits are,
comparison, very large. The proposed options would strengthen legal certainty, increase flexibility,
ensure accesw court and efficient proceedings whilst Member States retain full sovereignty with
regard to the substantive laws on parental responsibility.

The problems that the preferred policy option would address stem from thebordss nature of the
matters inelved. No Member State acting alone would be able to address and solve the problems
identified in the current situation as there is always more than one Member State concerned.

In addition, the lack of EU action in this area would significantly damagkeg¢ftemate interests of EU
citizens, who have expectations on the functioning of the common judicial area. In the current situation,
parents face lengthy proceedings when it comes to proceedings concerning children. The preferre
policy option of EU legisitive action would be able to address such problems.

9. LEGAL BASIS

The legal basis for Union action in family matters is established in Articles 81(1), (2) and (3) of the
Treaty on the Functioning of the European Union. These provisions state thatégha Uni s t o 6 d
judicial cooperation in civil matters having crdssrder implications, based on the principle of mutual
recognition of judgments and of decisions in
after consulting the Europeanriament.
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10. MONITORING AND EVALUATION

Monitoring and evaluation of the Regulation are important elements to ensure its efficiency and
effectiveness in addressing the problems and meeting policy objectives. In order to monitor the effective
application ofthe amended Regulation, regular evaluation and reporting by the Commission will take
place. To fulfil these tasks, the Commission will prepare regular evaluation reports on the application of
the Regulation, based on consultations of Member States, sldé&ehand external experts. Regular
expert meetings will also take place to discuss application problems and exchange best practice
between Member States in the framework of the European Judicial Network.

In most Member States, there is no systematitecidn of statistical data on the application of the
Regulation making it very difficult to measure how the Regulation affects-bayger litigation. A
requirement on Member States to provide information on the application of the Regulation is already
included in the RegulatioWell in advance of the next review of the Regulation, a targeted request to
Member States inviting their courts to keep statistics on certain legal aspects of matrimonial matters
over a limited period of time and subsequentlyvmte them to the Commission could be circulated. It
may be assumed that such limited and targeted request, formulated with the assistance of experts fro
Member States within the EJN and circulated with a sufficientyaming before the period for which
statistics are requested begins, should be acceptable to Member States as they also have an interes
underpinning possible proposals by statistical evidence and this would betimereffort rather than
imposing ongoing administrative burdens on MenBiates (like keeping statistics on these matters on

an ongoing and regular basis). The results should then help to assess more precisely the scale of t
problems and the need for a specific EU intervention and possible future solutions.

In order to prowde guidance in the monitoring process, some indicators are listed in the table in Annex
12. In terms of timing, an evaluation every 5 years would be useful in order to closely monitor the
evolution of the impacts and the context in which the Regulatieratgs.
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ANNEX 1 - PROCEDURAL INFORMATIO N

Lead DG: Directorate General Justice and Consumers

Agenda Planning

Reference AP N° Short title Foreseen adoption

2013/JUST/003 Brussels lla Regulation June 2016

On 15April 2014, the Commission adopted a repmtthe application of the Brussels Ila Reguldtidn
In this report, the Commission announced a further policy evaluation of the existing rules and their
impact on citizens and to take action as appropriate on the basis of this evaluation.

The Commissionni its 2016 Work Programm® announced that the existing legislation should be
reviewed to make sure that it is fit to make a real difference on the ground. The Brussels lla Regulatior
is one of the initiatives mentioned in Annex Il to the Work Programmé&] RHitiatives.

Organisation and timing

Pending the political validation, a first Int8ervice meeting took place on d0ne 2015 to discuss the
outcomes of the evaluation of the Regulation. A formal i8&nvice Group (ISG) was set up in
September 2@. The InterService Group is chaired by the Directorate General Justice and Consumer
(JUST) and the following Directorates General have been invited to participate: General Secretarial
(SG), Legal Service (LS), Migration and Home Affairs (Home), Educasiod Culture (EAC),
Employment and Social Affairs (EMPL), and Budget (BUDG).

The InterService Group met 3 times until the submission of the Impact Assessment to the Regulatory
Scrutiny Board in November 2015; the last meeting took placeMwmvB@mber 2015The IntefrService

Group approved the Inception Impact Assessment that was publishedatolfr 2015 and the Impact
Assessment Report.

Consultation of the Regulatory Scrutiny Board

The Impact Assessment Report was examined by the Regulatory Scrutityd®do2December 2015.
Recommendations from the Board were transmitted on 4 December 2015 and were implemented a
follows:

Board's Recommendations Implementation of the recommendations into the

revised IA Report

1. The findings from the REFIT exercise
shauld be presented at the beginning 0|
the report. Such a section should inclug

1. A new chapter called "REFIT" was added in
introductory part to present the results of th
evaluation study and to clarify how the areas f

a presentation of the results of f{
evaluation study and highlight th
Commission services' conclusions frg
the REFIT exercise. It should clarify hg

simplification were identified. It includes informatig
concerning the anticipated burden reduati.
Moreover, in the analysis of impact of the individl

138 Report from the Commission to the European Parliament, the Council and the European Economic and Social Committe
on the applicadbn of Council Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and enforcement of
judgements in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000
(COM (2014) 225 final).

139 COM(2015) 610 final of 27.20.2015, p.4 and Annex Il, p. 2, Item 27.

83



the areas for simplificadn were identified
and how the proposed solutions W
simplify and/or modernise the existi
instrument to reflect today's context (e
explaining whether the proposal al
covers registered partnerships). Fina
the anticipated burden reduction shtbbke
quantified. If this is not possible, it shou
be clearly explained why not.

2. The report should better present the
evidence base that led to the propose
amendments. After clarifying the overall El
(e.g. Rome Ill Regulation, Brussels
Regulation) and international family Ia|
context (e.g. the Hague Convention), K
findings from the evaluation of the existin
Brussels Illa Regulation should be present
In view of the limited amount of availabl
hard evidence, the report should betteraice
back problems with the source from whig
they were identified (case law, evaluatio
stakeholder consultations).

3. The baseline scenario, as a dynami
and not static concept, shoulc
incorporate likely developments and
evolutions in the context of EUfamily
law. The description of options should
also take into account this diverse an(
dynamic context. When presenting th
options, the report should explain how f{
proposed modifications are articulat
coherently with other existing instrumer
and practices already in place in sor
Member States (e.g. how would t
proposed measures to prevent a "rusl
court" coexist with the provisions of t
Rome Il regulation in force in 16 Membq
States). The argumentation for spec

options should also bstrengthened bj

options, an attempt has been made to quantify tin
and cost savings as far as possible. Where this wa:s
possible, reasons are now given for this.

As for registered partnerships, it is now stat
explicitly that they are not covered by the Regulati
and/or the proposed recast. It is also made expl
that no substantive changes will be proposed to t
sensitive part on matrimonial matters as a unanimg
agreement in the Council in this area seetosbe
unlikely and the scarce data did not allow for a fu
informed choice of option.

2. The report, in chapter 2 of the introductic
clarifies the background and the interplay w
other EU and international family law instrumer
It also explains bw qualitative and quantitativ
data was collected. Each problem description
contains information about the source from wh
the problem was identified.

3. The likely evolution of the situation without E
legislative intervention is describedn each
problem description. To take account of
dynamic context, in the analysis of impact of
baseline scenario for each issue, a discussio
other possible (in particular legislatiie EU or
Member State) developments was added, i.e.
consderation of the probability 0
adoptions/amendments of other instruments ¢
as the Rome lll Regulation or Member Sta
legislation.

The argumentation for specific options W
strengthened by including wherever relevant
explanation of the effectivess of some of th
proposed measures that are already in plac
some Member States and their proven benefits
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including an explanation of th
effectiveness of some of the propos
measures that are already in place in s(
Member States (e.g. use of specia
courts) and how they could benefit otf
Member States.

4. The report should better distinguish
between minor adjustments and
substantial changes proposedit should
summarise the concrete implications
such changes for different Member Stalf
The need for the more intrusive measu
should be further substantiated, toget
with an analys of their proportionality
and Member States' willingness to acc
such changes. In this respect, the rej
should also clarify the possibility an
implications of having potentially differer
regimes in some Member States wh
dealing with domestic or rossborder
cases (e.g. in parental responsibil
matters, as regards hearing of the child)

5. Procedure and presentation

The report could be further shortened, w
a view to make it more accessible.
addition, the language could be rende
less tebnical / legalistic in order to bettg
bring out the underlying objectives of tl
initiative and the evidence base. Given
currently limited provision of quantifie
evidence, the basis and rationale for
proposed amendments  should
summarised forach option.

4. The report marks clearer which of the propo
changes are substantial in nature by mal
explicit references in the text. The justification
such measures and the stakeholders' opinion
added. It was also clarified whether
modification would éad to differences whe
dealing with domestic or crodsrder cases.

5. To fully implement the Board's comments,
was necessary to add further explanations
therefore it was not possible to shorten the ref
However, the language was impeal/to make it
better readable and understandable for a-
expert. This includes the description of |
options.

Evidence used

The review of the Regulation was based upon comprehensive information from the following sources:

Sources of the Commission

The report adopted by the Commission in April 2d14n the application of the Regulation constituted

the first assessment of the functioning of the Regulation. It was based on input received from the
members of the European Judicial Network in civil andhieercial matters (in particular Central
Authorities and judges), the Commission's Green Paper on applicable law and jurisdiction in divorce
matters, and the work carried out within the framework of the Hague Conference on Private
International Law, of whie EU is a member, with regard to the monitoring of the 1980 and 1996 Hague
Conventions on international child abduction and international child protection. Finally, it took into

190 COM(2014) 225 final
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account citizens' letters, complaints, petitions and case law of the Colustafe of the European
Union.

Consultation

Between 15 April and 18 July 2014 the Commission carried oumar8h public consultation on the
functioning of the Regulation and its possible amendments which was addressed to the broadest genel
public. In response to it, there were 193 replies submitted by stakeholders: Member States, lega
practitioners, Central Authorities, academics, NGOs and cifiZens

Moreover, in the course of the review the Commission consulted members of the European Judicia
Networkin civil and commercial matters three times (2013, 2014 and 2015).

Furthermore, the Commission held an informal meeting with the Member States in October 2015 to
discuss some key amendments to the Regulation which were under considerdtiepreparation of

this meeting Member States were asked for assistance in completing the data gathered so far on tl
operation of the Regulation to feed the Impact Assessment

Studies

An evaluation study on the functioning of the Regulation and the polidggnspfor its amendmeHf

was finalised in June 2015. It examined whether the core objectives of the Regulation, i.e. mutual
recognition and mutual enforcement of decisions in matrimonial matters and in matters of parental
responsibility based on common rsll®n jurisdiction and mutual trust, minimising cases of-non
recognition, and return without delay of children wrongfully removed to or retained in another Member
State have been achieved effectively and efficienthe [mpact Assessmemtart of the studyssessed
different policy options for each of the legal issues identified. Based on this an&kgsismprehensive
preferred option (consisting of a matrix of preferred policy options) was developed and assessed again:
the status quo of the applicatiohthe Regulation.

In addition, the following studies were taken into account:

2012 Study on the European framework for private international law: Current gaps and future
perspectives, prepared by Prof. Dr. Xandra Kramer (scientific director), Mr Michi&odij, LL.M.
(project |l eader), Dr. Vesna Lazil, Dr. Richard

http://www.europarl.ewpa.eu/document/activities/cont/201212/20121219ATT58300/20121219ATT58
300EN.pdf

2011 Statistical analysis of applications made in 2008 under the Hague Convention of 25 October 198C
on the Civil Aspects of International Child AbductidnPar t | | " epdrtePgel. Doo.&Nb B R

' update of November 2011 for the attention o
http://www.hcch.netprepared by Prof. Nigel Lowe, Cardiff University Law School, available at:

https://assets.hcch.net/upload/wop/abduct2011pd08be.pdf

2010 Study on the parental responsibility, child custody and visitation rights inboaks separations,
prepared by Institut Suisse de droit comparé (ISDC), available at:

http://www.europarl.europa.eu/RegData/etudes/etudes/join/2010/425615/IPOL
PETI ET(2010)425615 EN.pdf

1“1 The results were published https://ec.europa.eu/eusurvey/publication/BXLIIA
142 Study on the assessment of Regulation (EC) No 2201/2003 and the policy options for its amendment, Evaluation, Fina
Report, May 2015, available dittp://ec.europa.eu/justice/cividdument/index_en.htm
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http://www.europarl.europa.eu/document/activities/cont/201212/20121219ATT58300/20121219ATT58300EN.pdf
http://www.europarl.europa.eu/document/activities/cont/201212/20121219ATT58300/20121219ATT58300EN.pdf
http://www.hcch.net/
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2010/425615/IPOL-PETI_ET(2010)425615_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2010/425615/IPOL-PETI_ET(2010)425615_EN.pdf
https://ec.europa.eu/eusurvey/publication/BXLIIA
http://ec.europa.eu/justice/civil/document/index_en.htm

2010 Study on the crodmrder exercise of visiting rights, prepd by Dr Gabriela Thom&waroch,
President of Josefstadt District Court, Vienna, available at:

http://www.europarl.europa.eu/RegData/etudes/note/join/2010/432735/IPOL
JURI NT(2010)432735 EN.pdf

2010 Study on the Interpretation of the Public Policy Exception as referred to in EU Instruments of
Private International and Procedural Law, prepared bf, Buokhard Hess and Prof. Thomas Pfeiffer,
Heidelberg University, available at:

http://www.europarl.europa.eu/RegData/etudes/etudes/idih/253189/IPOL
JURI_ET(2011)453189 EN.pdf

2007 Report Study on Residual Jurisdiction prepared by Prof. A. Nuyts, available at:

http://ec.europa.eu/justiceoime/doc centre/civil/studies/doc civil studies en.htm

2007 Comparative study on enforcement procedures of family rights, prepared by T.M.C. ASSER
Institut, available at:

http://ec.europa.eu/justice home/doc centre/civil/studies/doc civil studies en.htm

2006 Study to inform a subsequent Impact Assessment on the Commission proposal on jurisdiction an
applicable law in divorce matters, drawn up by the Euroftdicy Evaluation Consortium (EPEC)
Commission Staff Working Documentmpact assessment SEC(2006) 949

2006 Study on Enforcement of orders made under the 1980 ConveAtioamparative legal study

Prel. Doc. N6 of October 2006 for the attention thie Fifth meeting of the Special Commission to
review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International
Child Abduction (The Hague, 30 Octobér9 November 2006), prepared by Dr Andrea Schulz,
available at:

https://assets.hcch.net/upload/wop/abd_pd06e2006.pdf
Surveys

In a survey with the Central Authorities carried out in 2015 specific data concerning parental
responsibility was collected. lparticular, Member States were askeddentify the overall number of
refusals of recognition or enforcement of judgments from another Member State concerning
matrimonial or parental responsibility matters, the specific grounds which were invoked ® aefus
judgment as listed in Articles 22 and 23 of the Regulation and the reasons for applying these grounds. |
case no data was collected, examples of judgments given in the respective jurisdiction which concerne
a refusal of recognition or enforcementagidgment from another Member State were asked for.

External expertise

In 2015 an expert group consisting of independent experts specialised in private international law and ir
particular international family law was set up to discuss the problems eaedintith the application

of the Regulation and to suggest concrete solutions. The group met five times in the course of 2015. Th
work of the group, reports of its activity and its members have been made public on the Commission’
Registry of Expert Groug**

143 Expert group Brussels lla (E03294), information available at:
http://ec.europa.eu/transparency/rgaErt/index.cfm?do=groupDetail.groupDetail&grouplD=3294&NewSearch=1&NewSe
arch=1
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ANNEX 2 - STAKEHOLDER CONSULTAT ION

Brief summary of the consultation strategy/process

I n I'ine with the Commi ssionds minimum standard
views presented in the Better Regulation Guidelifes consuthtion strategy has been developed to
ensure a wide participation throughout the policy cycle of this initiative starting from the preparatory
works to the report adopted on 15 April 2014 on the application of the Regulation and concluding with
an informalmeeting with Member States to discuss the envisaged amendments (October 2015). The
Commission has sought a wide and balanced range of views on issues covered by the Regulation
giving the opportunity to all relevant parties (interested individuals,| lpggectitioners, academics,
organisations, courts, national authorities and Member States) to express their opinions.

The Commission organised the following consultations throughout the Impact Assessment process:
1. Public Consultation

An open 3months wekbased public consultation ran from 15 April to 18 July 2015. The consultation
was addressed to the broadest public possible in order to obtain views and input from all intereste
individuals, legal practitioners, academics, organisations, courts, natiotharides and Member
States. The aim of this public consultation was to collect these parties' views on the functioning of the
Regulations. The public consultation resulted in 192 responses from all categories of stakeholders fron
across the EU.

The detaiéd responses to the public consultation can be consulted on the Commission's‘Website

In line with the Better Regulation Guidelines, the Inception Impact assessment (I1A) for this initiative
was published on 8 October 2015-love for stakeholder commentg\s of 28 October 2015 no
comments had been received.

Main trends
Party autonomy and rush to court in matrimonial matters

Those Member States which responded to this question (BE, DE, NL, UK, CZ, PT, PL) support the
introduction of the possibility for spouses ¢boose the competent cauAlso, the majority of the
respondents share this view of the Member States and agifeehe Member States that certain
limitations should be set up for the choice of court. It should be possible to choose the courts of those
Member States where the spouses have had their habitual residence for at least a certain period of tin
A smallershare of the respondents support that the choice of court be limited to the courts of a Membel
States of which one of the spouses is a national. Other respondents think that it should be possible 1
choose one of the courts competent under the mainigtitsdprovisions of the Regulation. Among the
Member States there are different views on which criteria should apply to the choice of court. As to the
question whether other EU instruments should be used as a source of inspiration for the choice of cour
the majority of the respondents refer to the 'Maintenance Regulation’. The 'Rome Il Regulation' is
mentioned as another source of inspiration. The Member States in particular are divided on this
question. They either mention the 'Maintenance Regulairah'e 'Rome Il Regulation'.

The majority of the respondents to the public consultation believe thavaie of identifying the
competent court in matrimonial mattessould be revised in order to reduce the risk of a 'rush to court'.
The majority thinksthat this risk might be reduced by establishing an order of priority of the several

144 SWD(2015) 111.

195 https://ec.europa.eu/eusurvey/publication/BXLIn analysis is included in the Study dretassessment of Regulation
(EC) No 2201/2003 and the policy options for its amendment, Final Report, Analytical Annexes, 2015, Annex 4.
http://ec.europa.eu/justfcivil/files/bx|_iia_final_report_evaluation.pdf
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alternative grounds for jurisdiction for matrimonial matters, whereas a minority of the respondents
favours the option of requiring the other spouse’'s agreement wheesgpensible court has been
identified based on the habitual residence of the applicant. The majority of the answering Member
States, however, do not support an amendment of the jurisdiction rules to tackle the problem of the 'rus
to court'.

The operation 6the regulation in the international legal order

In some cases the Regulation leaves the identification of the court which has jurisdiction to national
law. A significant majority of the respondents maintain that it would be useful to introdutiéoem

rule for the determination of jurisdictiofor all cases. The support for such a harmonised rule on
residual jurisdiction is higher amongst legal practitioférand private individuals than among
academics. Of those Member States that responded, thred®INIET) were in favour of creating a
uniform rule on residual jurisdiction if no court in a Member State has jurisdiction under the Regulation
and three against: FR and BE both denied the need for it because their national law already provides ft
residud jurisdiction based on nationality, CZ gave no reasons, and DE stated that a redraft of Articles
and 7 would be sufficient and could leave the national rules on residual jurisdiction intact. The UK also
expressed hesitations.

The majority of the respometits agree that access to justice should be ensured in cases where the
competent courts outside the EU cannot exercise their jurisdiction. The introductiorfoaina
necessitatis rules supported by the majority of the legal practitioners. Of those Me®tates that
responded, five (CZ, DE, NL, PL, PT) were in favour of creatifigram necessitatiand two against

(FR and BE who both denied the need for it because their national law already providésrfion a
necessitatibased on nationality). The goort among private individuals and academics is slightly
smaller than among legal practitioners. Respondents reiterate that justice and human rights should &
ensured in all circumstances. Some respondents think that the ruleforuthenecessitatishaild only

apply to parties with a sufficient connection with the Member State where they seek to bring their case.

On parallel proceedings in a ndfember State, the majority of the respondents think that the
Regulation should include a provision to previshipendendefore the courts of a Member State and

the courts of a neiMember State. The Regulation should address its own relation with bilateral treaties
adopted with third States and provide a mechanism for the courts of the Member States to take int
account proceedings pending before the courts of third States between the same parties and concerni
the same issue. The Member States are divided on the introductidis peadensule for proceedings
pending in norEU-countries.

The return proceduran cases of parental child abduction

The majority of the respondents, including the Member States, think that the Regulation has not ensure
the immediatereturn of the childwithin the EU. The responses from private individuals and legal
practitioners a quite different. Whereas private individuals argue that the Regulation has not ensured
immediate return, legal practitioners were divided which is particularly the case for lawyers.
Respondents believe, respectively, that the best way to improve the pedeedure is to introduce
"automatic enforcement of judgments” (without explaining, though, what they meant by this), stricter
time-frame compliance and sanctions for saompliance. Some respondents consider that the issue
should be dealt with underigrinal law and a number of respondents believe that the police should
intervene and cooperate in the proceedingddressing the problem of delays featured in the
contributions from all Member States who responded to the public consultation. BE suggastadly

be appropriate to regulate the return procedures more strictly by limiting the number of hearings,
opportunities for appeal, and by setting common minimum standards for enforcement procedures. Thi
United Kingdom notes the difficulties, in praaicwith adhering to the siwweek time limit, but

“Legal professionals includes the following categories
Staff Member 0.
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concludes that it is unlikely that a different period of time would make a significant difference to the
operation of the procedure and that priority should be given to improving the operation of thg existin
provisions.

Placement of the child in another Member State

The majority of the respondents, including the Member States, believe thaliethen the placement of

a child in another Member Staio not function well. Among the practitioners a slightieajer
percentage regards the rules as functioning satisfactorily. In contrast, a large majority of private
individuals regard the rules as functioning unsatisfactorily. The respondents make different suggestion:
on how the rules could be improved. Howe\weithese responses no clear trend can be observed.

Recognition and enforcement of judgments

The majority of the respondents are in favour of a free circulation of all judgments, authentic
instruments and agreements concerning parental responsibilitedrettie Member States without
exequatur In case of a complete abolition of exequatur, it was recommended that a number of
safeguards be put in place. Of those who do not agree, only a few respondents themiedghatur

should just be abolished for judgmts concerning the placement of a child in institutional care or with a
foster family in another Member State. Private individuals are the most prominent group in favour of
expanding the abolition of exequatur, followed by judges and lawyers. Academesnineed views,

with an equal share of responses for each position. A slight majority of the Member States are against
full abolition of exequatur. The respondents stress particularly the importance of safeguards concernin
the right of the child to bedard, the right to be heard in general and the proper service of documents.

The hearing of the childs a particular problem in the context of recognition and enforcement. The
majority of the respondents think that common minimum standards for the heaitimg child could

help to resolve these problems. The support for developing common minimum standards is the bigges
among legal practitioners followed by private individuals. Academics and Member States are more
divided. The main problem is that there alifferent standards across Member States for determining
the suitable age or capacity of the child to be heard. Divergences are also observed in the modes ¢
hearing the child, i.e. who hears the child and where and whether this occurs with the pasentsop

not.

As to theactual enforcement of decisions on parental responsipility majority of the respondents
agree that this is an important area for improvement. The majority of legal practitioners think that
enforcement needs to be improved. lartigular lawyers hold that there is need for improvement
whereas judges are more divided. The main suggestion concerns the adoption of common minimur
standards including uniform enforcement procedures. Member States are divided on the adoption o
common nmimum standards for the enforcement procedure. Other suggestions of the respondents
include a new Regulation on enforcement, harmonisation of national laws, increased communicatior
and specialised bodies and instruments to increase the efficiency aimgidecisions.

The majority of the respondents state that it is important to improvactibal enforcement of return
orders Among the practitioners, judges were divided, whereas the majority of lawyers favour
improvements. Sanctions for neompliance ee suggested for improving the actual enforcement of
return orders. Other suggestions include increased cooperation, common standards and procedure
improved communication methods and a specialised tool or instrument for enforcement of decisions.
All Member States agreed on the importance of improving the actual enforcement of return orders.
However, there are diverging opinions on the ways to improvement.

Cooperation between Central Authorities

A small majority of the respondents think that ttaoperation between Central Authoritiedoes not
function well. However, the answers are mixed among the different categories of respondents. Of the
few Central Authority staff members who responded the vast majority believes that the cooperation
between Central Abbrities functions well, whereas the majority of private individuals think the
opposite.
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The main problem identified in relation to the cooperation between Central Authoistiaslack of
cooperation and communication. Reasons mentioned for the missoperaton are excessive
procedural formalities, distrust and slow transfer of information. However, there are diverging opinions
regarding the measures to be taken. Another problem mentioned is that the Central Authorities are
allegedly not always be awadd the existence of the Regulation or would be unfamiliar with its
application.

The majority of the respondents supporttise of formss a mean to improve the cooperation between
the Member States. Also a slight majority of Member States favour thed tre@slated forms.

A slight majority of the respondents indicate that it would be useful to add a provision encouraging the
use of mediationA large majority of private individuals share this view. In contrast, a slight majority of
legal practitionergdo not think that an additional provision to enhance the use mediation should be
introduced.

In connection with the placement of a child in another Member Stat€eh&al Authorities have the
obligation to provide information and assistance as neededhbycourts The majority of the
respondents indicate that there is a need for improvement in this field. Legal practitioners are divided
contrary to the private individuals who largely see a need for improvement. As methods of
improvement more efficientse of IT tools and improved communication between authorities are
suggested.

The majority of the respondents do not believe thattloperation between Central Authorities and the
local child welfare systemorks as well as it should in order to ensure $§mooth operation of the
regulation. Legal practitioners are relatively divided in this area, in contrast to private individuals who
think largely that cooperation does not function as well as it should. From the few Central Authorities
that replied a sniamajority considers that the cooperation with local child welfare system functions
well. The respondents mention lack of knowledge and unclear responsibilities as reasons for
unsatisfactory cooperation between the Central Authorities and the localwaiflire system. The
respondents support preponderantly adaptions to the cooperation between the Central Authorities ar
the local child welfare authorities. Although legal practitioners are relatively divided on the overall
functioning of the cooperationebiveen these authorities, it was indicated by a clear majority of them
that there is a need to adapt the cooperation practices to take better account of cross border cases. E
more private individuals believe that cooperation between the Central Aigbaitd the local child
welfare authorities should be adapted to take better account of cross border cases. Half of the fe
responding Central Authorities consider that there is no need for such adaptations.

2. Special consultations targeting the MembeB&tates

An informal meeting with the Member States was held on 12 October 2015. The discussion focused or
jurisdiction in matrimonial matters, the abolition of exequatur, the return of the child procedure,
cooperation between the Central Authorities angptaeement of the child in another Member State.

Main trends

Party autonomy in matrimonial matters

The Member States considered as useful the possible introductiohata of courfor the spouses.
The operation of the Regulation in the internation&gal order

Member States were sceptical towards the possible introduction of a uniform rulesidnal
jurisdiction. They voiced some support for rules fmrum necessitatignd lis pendensconcerning
proceedings pending outside the EU.

The return procedre in cases of parental child abduction

There was agreement among the Member States (SK, DE, HU, AT, CZ, ES, FR) that the current syster
has to be improved. The Member States support different measures to improve the functioning of the
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return procedure. flere is a large consensus that mediation should be facilitated during the return
procedure.

Placement of the child in another Member State

The discussion confirmed the findings of the public consultation that the rules on the placement of child
in anotherMember States need to be improved. There was agreement that the rules needed to b
clarified by adding requirements for the request for consent. The proposal to presume consent in case
silence was rejected by Member States while the proposal to inr@timelimit for the requested
States was expressly supported by some whereas others remained silent.

Recognition and enforcement of judgments

In accordance with the replies of the Member States in the public consultation, most Member State
(AT, SK, HU, IE, UK, LI, ES, FI and FR) stressed the need for a safeguard mechaeisaq|ifaturwas
abolished in all cases. Some Member States (DE, LV and IT) spoke against the introduction of
minimum standards, such as age limits for hlearing of the childSome Member States support an
alternative solution, being the mutual recognition of the Member States' rules and practices regarding
the hearing of the child.

On theenforcement of parental responsibility decisiomsparticular return orders, the results bét

public consultation as regards the Member States were confirmed in the informal meeting. While
Member States (UK, FR and IT) acknowledge that there is a need for improvement, many of them (SK,
UK, SE, LV, LT, ES and FI) are reluctant to tackle the peablby a harmonisation of the actual
enforcement rules.

Cooperation between national authorities

Several Member States (FR, SE, DE, HR, SK, ES) supported a clarification of the rules on the
cooperation between Central Authorities and the introduction e$ roh the cooperation between the
Central Authorities and welfare authorities.
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1l ntroducti on to t he

¢KS LINB&aSYyild NBLR2NI O2yadAiddziSa GKS CAylf wSLR2NI
b2 HHAMKHANO OW. NHziaSfta LLI QA wiSHI RYISRYDHZ I IRNNKS
Deloitte on behalf of the European Commission, Directefaemneral for Justice.

It presents the completedvaluationof the Brussels lla Regulation, which looks intoReéevance
CoherencgEffectivenesEfficiency as well agEU added value and utilitf this instrument. The
assessment diffectiveness the main body of the report is conducted at the level of the specific
and general objectives. A more detailed analysis of this evaluation criterion, at thetdkel
operational objectives, is presented in the separate volume of Analytical annexes.

The Impact Assessment on the Regulation, which was conducted within the framework of the same
assignment, and was based on this Evaluation, is provided in anotbarase volume.

The presenEvaluationNB LJ2 NIi Q ais tkie foNaand dzNS

Chapter 20bjectives and scope of the Evaluation and the Impact Assessment Study
Chapter 3Evaluation of the Brussels lla Regulation.

The followingannexesare presentedn aseparate volume
Analytical annexes

Annex 1: Analysis of the effectiveness of the Brussels lla Regulation at the level of
the operational objectives;

Annex 2:Context of the Brussels lla Regulatjon

Annex 3: Contextual factors and unsubstantiated issues;

Annex 4: Analysis of the public consultation;

Annex 5: Assessment of the impacts of options proposed fepmnarity legal issues;
Annex 6: Quantitative analysis;

Annex 7: Compliance costs and stress.

Methodological annexes

Annex 8: Main elements of the ethodology for the Evaluation and Impact
Assessment of the Brussels Illa Regulgtion

Annex 9: Potential modifications to the Regulation to addressprioritised legal
Issues;

Annex 10: Assumptions and formulas used for the hypothetical cases;

Annex 11: D#&a concerning the application of the Brussels lla Regulation.
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20bj ecti ves and scope
and the | mpact Asses

This chapter presents the objectives and scope of the Evaluation and Impact Assessment
Study of the Brussels lla Regulation.

2.1 Objectives of the Evaluation and the Impact Assessment Study

In line with the Terms of Reference (ToR), the objectives of the study were to carry evsilaation
and impact assessment study of the application of the Brussels Ila Regulation

The main objectives of the study were thus:

To evaluate the application of the Brussels Ila Regulation.
The study evaluates the Brussels lla Regulation as it is in force today. In particular, it

examines the relevance, coherence, effectiveneffiiciency, EU added value and utility of
the Regulation as it exists today.

To identify and assess practical problems encountered by citizens, courts and practitioners, as
well as the impacts of identified policy options to address the problems.
The stud identifies and assesses the problems currently experienced by citizens, courts and

practitioners. Based on the problem assessment and taking account of the findings of the

evaluation of the Regulation, various policy options are developed with a vieddi@ssing

the problems identified. Legislative as well as #hegislative actions are considered. The

impacts of the different policy options for the future of the Regulation is assessed relative to

the status quo, based on a common set of assessmemriajtin compliance with the

/| 2YYA&daA2yQa LYLIOG !'aaSaaySyld DAARStEAYySad ¢k
comparison of the options.

2.2 Scope of the Study

The scope of the study was largely determined bystepe of the Brussels lla Regulatiofnis said,
certain aspects that are not covered by the Regulation, such as standards in relation to parental
responsibility decisions, were relevant for examination. This was in line with the ToR.

The Regulation establishes provisions concerning judicigderation in civil matters having cross
border implications. Within this framework, the material scope of the study is:

Civil matters relating to the breaking of marriage links in terms of divorce, legal separation

and marriage annulment (matrimonial matt; and

Civil matters relating to the attribution, exercise, delegation, restriction or termination of

A pqreptal responsibility.A ) A ] ) A o

¢KS USNYXY WLI NBYyulf NbaLR2yarAoAftAleQ Aa U2 0S dzyYRS
relating to the child or th property of a child. It includes rights of custody and rights of access. In
NEflFGA2y (2 GKS OKAfRQA LINRPLISNIeE&sxs GKS wS3dAZ GAz2y
taken with regard to that property, such as the appointment of a person ordy bm assist and
represent the child with regard to the property.
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In terms of the provisions established by the Regulation, the following broad areas are covered:

The general scope of the instrument;
Jurisdiction in matrimonial matters (relating to the lbkeng of the marriage link) and in
matters of parental responsibility;
Recognition and enforcement of judgments in matrimonial matters and in matters of
parental responsibility; and
Cooperation between central authorities.

The rules in applicable law concerning matrimonial matters and matters of parental responsibility are

not analysed.
The relationship with other legal instruments has been taken into account.

The geographical scope of the study is all EU Member Stateshgittxception of Denmark.
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SEval uati on of t he Br

This chapter contains the evaluation of the Brussels lla Regulation. The evaluation is
structured according to its five evaluation criteria: relevance, coherence, effectiveness, and
efficiency, as well as EU added value and utility. The assessment of effectiveness in this
chapter is conducted at the level of the specific and general objectives. A more detailed
analysis of this evaluation criterion at the level of the operational objectives is presented in
Annex 1.

3.1 Relevance

This section presents the findings on the relevance of the Brussels lla Regulation. The following
evaluation questions guided this work, and are dealt with in turn in the nexssghons:

In what way has the initigiroblem evolved?
To what extent does the scope of the legislation still match the current needs or
problems faced by EU citizens?

Our key finding is that the number of international couples and families affected by the Regulation

remains significant and tk Regulation remains relevant in light of both this statistical evolution
and in view of the qualitative assessment of the evolution of the initial problem.

¢KS . NdHzaasSfta LLI wS3dz I GA2y gFa | R2LIISR (G2 I RRNB
unmarried couples, and families (i.e. couples with or without children). At the time the Regulation
was adopted this was becoming more common as a result of the growing mobility of EU citizens.

More specifically, it was recognised at the time that wheeiinational couples want to break their
marriage linkthe spouses could face a number of practical and legal difficulties due to the
differences in legislation across the Member Statd$ese issues were identified as hindering the
free movement of persamand judgments, and thus to be at odds with the goal of setting up an area
of freedom, security and justice:

It wasunclear which courts had jurisdiction to handle the divorce, legal separation

or marriage annulment of international married couples, asctimpetent court is
determined in different ways in the Member States.

It wasunclear which national law was to be appliedo these casé$’

The differences in determining the competent court and coofliletw rules led to

iIssues over recognition and rforcement of judgments, authentic instruments and
agreements.

When the spouses or unmarried couples had children, issues arose with regard to
crossborder rights of access to children Further problems were also faced in

47 This was determined by means of the conflittaw rules of the Mmber State where the action was filed, using, for

example, factors such as nationality or habitual residence. As the cofdets rules are legally very complex and vary

among the Member States, the applicable law can differ depending on whereahésaded and the outcome is difficult to

foresee. This could have serious repercussions given the vast differences in substantive law. For example, the possible
grounds for divorce vary, and some Member States have introduced a higher thresholdetisarrotthermore, not every

Member States recognises the concepts of legal separation and annulment.
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relation to parental responsilylj with additional complications and sensitivities e.g.
in cases of child abductibfi.

The Brussels lla Regulation included provisions to address all but the second problem identified
above. The Regulation set out common jurisdiction rules, as wplicagsions on the mutual
recognition and enforcement of judgments, authentic instruments and agreements for matrimonial
matters and matters of parental responsibifit}

It did not establish harmonised confhlof-law rules. This was addressed in Counegation (EU)

No. 1259/2010 implementing enhanced cooperation in the area of the law applicable to divorce and

legal separatiof®0 a w2 YS LLL wS3dzZ | A2yé€0S gKAOK ¢l & | R2LI
uniform set of rules on the law applicable tovdrce and legal separation and is applicable in 15

Member State$™.

3.1.1 Evolution of the initial problem

High levels of mobility of citizens across Eurdpfeoupled with international migration are believed
to be leading to a constant increase in the numbeméérnational couples, as well as of
international familie$®® and hence substantiate the relevance of the Brussels lla Regulation.

The number of international divorces and legal separations has increased over the last decade and
has been stable (with shg fluctuations) between 2008 and 2012.

Our analysis shows that every year from 2008 to 2012, approximately 200,000 citizens in
international marriagesdivorced

“8\Which was identified as being the cause of Comamigsien | i ng di s
press release on the 2002 proposalii Co mmi s s i owide pecognitionofefasnilyBal rulings to tackle child
abductiono, | P/ 02/ 6hfipl//euroBaeu/mpdéptesslease3 [FORMGH4 en2trf?MbCale=en

149 A previous Regulation (EC) No 1347/2000 of 29 May 2000 (the 'Brussels Il Regulation’), which was first EU instrument
adopted in the area of judicial cooperation in family law matters, introduced rules on jurisdiction, recognition and
enfacement of judgments on divorce, separation and marriage annulment as well as judgments on parental responsibility for
the children of both spouses. In terms of jurisdiction, the amendment of the scope of the convention in Regulation (EC) No
2201/2003 redted in a change in the structure of Chapter Il. This is now divided into three sections: the first on jurisdiction

in matters relating to divorce, legal separation and marriage annulment, the second on jurisdiction in matters of parental
responsibility, ad the third on provisions common to both. In terms of the recognition and enforcement of judgments, the
inclusion of provisions on parental responsibility made it necessary to include enforcement provisions in Regulation (EC) No
1347/2000. This is why Retation (EC) No 2201/2003 has a Section 1 on recognition, a Section 2 on declaration of
enforceability and a Section 3 on common provisions.

1500J L 343, 29.12.2010, pcl®, available at:

http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2010:343:0010:0016:EN:PDF

151 Austria, Belgium, Bulgaria, France, Germany, Hungary, ltaly, Lathigania, Luxembourg, Malta, Portugal, Romania, Slovenia and Sip&rRome Ill Regulation has been applied

in Lithuania only since 22 May 2014 (OJ L 323, 22.11.2012, p. 18). It will apply in a sixteenth Member State, Greechyl§r@®890J L 223.1.2014, p. 41).

152

In 2011 there were 33.3 million foreign citizens resident in the2E|J6.6% of the total population. There were 48.9

million foreigrn-born residents in the Union in 2011, 9.7% of the total population (Statistics in Focus, 31Kdr®y twe

thirds of the foreigners living in EU Member States are citizens of countries outside tH#/' EBurostat)
http://ec.europa.eu/eurostat/en/web/prasistatisticsin-focust/KS-SF12-031

According to a 2012 Eurostat study ( i Mbarngersogs inpEarppednat i on's .
countrieso, Giampaol o Lanzi el0,onaverageonirs1? maédipersons evas infamixedt he per
marriage. The study shows wide differences in the prevalence of mixed marriages across Europe. The range is from about

one mixed married couple out of five in Switzerland and Latvia, to almost none in Romania. However, foruminsco

there is an increase over time, while the geographic distribution suggests aWéstiBouthEast divide, with some

exceptions such as the Baltic countries. In general, countries in which immigration is a more recent phenomenon or is less
relevan show lower valuesThe study is available diookshopeuropaeuwen/mergingpopulationspbKSSF12029/
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While thenumber of children affected by international divorcedecreased steadily from 2008 t
2012 ¢(4%), we observe that theumber of children born outside marriagand thus affected by
parental responsibility proceedings under the Regulation has increased by 10%.

Finally we note that an estimatell75,000 to 240,000 international families ardfacted by the
Regulation

The modern trend in of family law is to encourage the parties to reach mutual agreement and party
autonomy is supported>* The Regulation currently does not seem to take this trend into account.
This can be demonstratddter aliaby the absence of choice of court for the parties in matrimonial
matters:*® The problem has evolved therefore because of the lack of flexibility given to parties who
issue proceedings under the Regulation.

The objectives of the Regulation are still relevao the problem as it has evolved. This is

supported by comments made by the stakeholders consulted for this study. In short, the problem as

it has evolved consists of a larger number of international couples and issues related to the
applicationofthe S 3 dzf  GA2Yy > &dzOK | & WTF2NMzY aKz2LIbeingI Q> RSt
of the child and family relationshipsi/hile the objective of the Regulation to reduce the additional

costs of croséorder cases as compared to the costs of domestic caslesrfore still relevant, the

potential positive effects of the Regulation, are not always achieved.

3.1.2 The relevance of the scope of the Regulation in view of the current needs or
problems faced by EU citizens

In accordance with Article 2, the Brussdls lwS 3 dzf A2y | LI ASa G2 &Yl GNRD
measures that are related to breaking the marriage link. This includes divorce, annulment and legal
separation. The Regulation only deals with the breakig of the marriage link, and not the actual

coy Ot dza A2y 2F GKS YINNARFIS O2yiGNI Odd | SYyOS WYl NNAR

It does not include any matter relating to prior circumstance or consequences, such as the grounds
for divorce or the property consequencES As indicated above, the Rdgtion does not establish
substantive or applicable law rules. Its scope is limited to conflict of jurisdiction, and provisions on
free movement of judgments, authentic instruments and agreements.

HThe trend in recent Union instruments in civil matters i
Mai nt enance Regulation or the 2012 Successions Regul ation)
the Commissionto the European Parliament, the Council and the European Economic and Social Committee on the
application of Council Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and enforcement of
judgements in matrimonial matters and the mattaf parental responsibility, repealing Regulation (EC) No 1347/2000
http://eurlex.europa.eu/legaiontent/EN/TXT/?uri=CELEX:52014DC02p5

155 |ndeed, before the adoptiad the Brussels lla Regulation two possible starting points were taken into consideration for
determining jurisdiction in matrimonial matters, (and neither of them included party autonomy): either to incorporate uniform

rules of jurisdiction in matters dafivorce, providing a limited number of alternatives without any hierarchy, or, taking the

opposite approach, to incorporate no rules of jurisdiction but simply establish permissible grounds of jurisdictioR. @frticle

the Brussels lla Regulation (Artic of the previous Brussels Il) followed the first approach. The decision to include a

number of specific grounds reflected their existence in the legal order of various Member States and their acceptance by the
other Member States.

%6 More details on theantextual factors found important for the scope of the Regulation are spelt out in Annex 3.
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Our interviewees and national experts generally perceivetidcope as beingther clear and
appropriate. Expert panel members also regarded the scope of the Regulation for matrimonial
matters asfunctioning well overall*>’

Matrimonial matters potential coverage of same semarriages, registered partnerships and
declaratory judgments

On the issue of the coverage sdmesex marriagesinterviewees and expert panel members
highlighted that the fact that the Regulation doest specify whether or not samgex marriages are
covered by its scope. This means that there is currently no legal basis foissameuples to divorce
if they move to a Member State where sarsex marriages are not recognised.

This point was brought uim the expert panel. The panel participants agreed that leaving the
coverage of sameex marriages undefined in the Brussels lla Regulation allows Member States to
apply the Brussels lla Regulation to sase& marriages, while not forcing them to do say(ef this is
against their public policy). Expert panel participants felt that an explicit inclusion ofsaxne
marriages within the scope of the Brussels Ila Regulation would be too politically sensitive.

The same is broadly true ofgistered partneships As discussed in further detail in Annex 3, very
different rights and administrative procedures apply to the dissolution of the registered partnerships
that exist in some Member States. Nevertheless, in some Member States registered partnerships
actually provide a status very similar to marriage, and EU citizens are increasingly entering into
registered partnerships. This has led to uncertainty in these Member States as to whether or not
registered partnerships should be deemed to be covered by tlgiR#B0oN. Despite not explicitly

0SAYy3 O20SNBR o0& Ala ao02LISsT a2YS aSYoSNI {uldSaqQ

partnerships.

We note that it is disputed in legal literature whethgeclaratory judgment$* (on the existence or
non-existence ofx marriage) are covered by the Regulatiéhgr whether the material scope of the
Regulation is restricted to proceedings aiming at an alteration of the status of the spouses.

Based on the national expert reports we note that the issue of whether or ediadatory judgments

I NE O20SNBR 08& (KS wS3dzA dA2y R2Sa y20 asSSy G2 K

according to our national experts, the subject itself has generated debate in several Member States,
albeit without reaching any conclusioConsequently, only a few of the national experts believed

there was a need for declaratory judgments to be interpreted as covered by the Regulation. Similarly,

157

For information on the role these groups played in arriving at our findings, please see Annex 7.
158

More details on the issue of saisex marriages in the conteoftthe Regulation is spelled out in Annex 3.

199 e legal determination by a court resolving legal uncertainty for the parties, e.g. regarding the existence of the marriage

160 DaphneAriane Simotta refers to German literature and concludgester illustraing both points of view that

declaratory judgments are not covered by the Brussels lla Regullatidrasching/Koneceni{ommentar zu den
Zivilprozessgesetzeﬁl1d edition, 2010, Article 1 Brussels Ila Regulation midog.9et seq Furthermore, some

commentators maintain that the Regulation should not be limited by excluding declaratory judgments if accepted in
FYy20KSN) aSYOSNI {GFGSd {ASKNI I28a +ta FIEN L& atreiay3a Gk G
f A0 SNI f marrlaged: Buyt Siehiif Ulrich Magnus and Peter Mankowski (eds) Brussels Il bis Regulation (2012)
European Law Publishers. Cited Dornbluth (fn. 1) pggBMau, FamRZ 1999, 485; id., FamRZ 2000, 1333; Gruber, FamRZ
2000, 1130; Schack (fn.1) p. 620; ®oyIDR 2000, 1046; contra Helms (fn. 3) p. 259; Spellenberg, (fn. 1) pp262&i.,

in: Festschrift Ekkehard Schumann (2001) p. 99.
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most interviewees considered this issue to be of minor importance. (It was estimated ts the
judgments are seen in less than 1% of cases).

Parental responsibility Coverage of children in all civil matters, grandparents, definition of
"child" and custody rights

''YRSNI 0KS wS3dz I GA2y T GKS GSN)Y WLIyNSBfgfringtballNB & L2 v &
rights and duties relating to the child or the property of said ¢ftldt includes rights of custody and
rights of acces&?

Interviewees and expert panel participants generally considered the scope of the Regulation in

matters of paremal responsibility to beather clear and appropriate.There were comments, in

particular, that the inclusion of children in relation to all civil matters and not only children of
RAG2NOAY3I LI NByida a LINSOA2dzat &° @verdll the Ragadibd K Yy SS R
is perceived to be responding rather well to the needs of holders of parental responsibility.

However,some issues were identified that are currently not covered or not clearly specified in the

Brussels lla Regulation.

Twoissue® SNE ARSYGAFTASR NBfFdAy3 (G2 GKS ao2LS 2F (K
number of national experts (AT, BE, CZ, IE, IT, FI, LU, NL, PL, RO) pointed to cases where courts had
difficulties in deciding whether specific situations woulddowered by theerm Parental
NBalLRyasoaAhaQsla y20 Of SINE 6KSUGKSNI AaadzsSa 27
were covered).

Secondisthe 6 Sy OS 2 F RS TA Y Aii theZRggulatisn. Anfbi§uitiés arisdracrdsOtker f R Q
Member{ G 0S& Ay ARSYGAFAOIGAR2Y 2F 4K2 Aa (2 0SS 02y
RSTAYAGAZ2Y 2F (GKS GSNXY WOKAftRQ RAFFSNEthsONRaa (K

may result in legal uncertaintyand may affect the welbeing of the child.

Finally, two members of the expert panel raised some issues in relation to two other cogcepts
custody rights and access rights, on the one hand, and parenthood recognition, on the other. One

'Concerning the childoés property, the Regulationthes |imite

childbés property, such as the appointment of a perison or a
contrast, other measures that relate to the chi bydhes proper:t
Regulation, but by Council Regulation No. 44/2001 of 22 December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commerci al matters (i
the Regulathn on mutual recognition of protection measures in civil matters adopted irR2@lBtion(EU)No 606/2013

%211 this regard, it is worth nothing that the repealed Brussels Il Regulation only applied to matters of parental regponsibili

when they wereaised in matrimonial proceedings. Under Brussels lla, the scope was extended to all matters relating to

parental responsibility, regardless of whether or not the parents are/were married and regardless of whether both are the

biological parents.

183 ¢ f. http://www.familylawweek.co.uk/site.aspx?i=ed347e t er St one perceived this as fthe
by the Brussels Il a Regulationo i nLaiEsUY2008yEdwaeltElgar Publishmgm at i ona
404.

%4 The analysis of the public consultation found that the majority of respondents7@%foregard the Regulation as

Ahel pfuld in matters <concer@8 ngf panahy éhalyss efahe Eorapedxi 1A t y .
Commi ssionéds pawblic consultation

Erom a comparison of nati onal | aws, it was noted that not
the case, usually the age eighteen is crucial in determining whether a [getsde considered a child (or a minor) or not.

However, there are differences as regards the possibility of being considered an adult earlier than that. For an overall
treatment of this issue, sdeDi f f er ent interpret attihoen sMeonfb efrime83.tactrens ofic hi | d o
peter Stone regards the omission of an indication as to t
EU Private International Law: Harmonization of Laws (2006) Edward Elgar Publishing p. 405.
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expert stated that the termsustody rightsand access rightén the Brussels lla Regulation stem from

the Hague Convention on the Civil Aspects of International Child Abduction, but are not clearly
defined in the Brussels lla Regulation. This has led to difficulties due to the fact that the
understanding of these concepts varies across the Member States, causing legal uncertainty. Another
expert noted that the issue gfarenthood recognitions closely related to the Brussels lla

Regulation, but dealt with by the jurisdiction rules of other instrunsehe expert stressed that

while recognition of parenthood is already excluded from the scope of the Brussels lla Regulation,
the Regulation does not sufficiently highlight the fact of the exclusion, thus creating confusion.
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3.2 Coherence

This section preents the findings on theoherenceof the Brussels lla Regulation with other EU
policy objectives in the area of judicial cooperation in civil matters.

The following suksections present the findings related to the assessment of the coherence of the
Brussels lla Regulation with other EU policy objectives. The analysis was based on the following
indicators:

Extent to which there are practical difficulties in relation to delineation of scope with
other EU instruments;

Extent to which there are overlajpsscope in combination with conflicting provisions
between the Regulation and the 1980 Hague Convention on the Civil Aspects of
International Child Abduction and the 1996 Hague Convention on the International
Protection of Children; and

Extent to which lhere are practical difficulties in relation to the interrelationship with
the Nordic Convention of 6 February 1931 on private law.

3.2.1 Delineation of scope with other EU instruments

Our analysis shows that the multitude, complexity and interrelationship ofidininstruments in
family law (e.g. the Brussels lla Regulation, the Maintenance Regulation (4/2009), the Brussels |
Recast Regulation (1215/2012), the Rome IIl Regulation (1259/2010), etc.) have led to practical
difficulties, such as the lack of understedimg on the part of citizens and practitioners, or confusion
on the extent of jurisdiction of the competent court pursuant to the Brussels lla Regulation on the
part of the parties.

There are a number of EU instruments in the field of judicial cooperaticivil matters, which are

closely related to the Brussels lla Regulation (e.g. the Maintenance Regulation, the Rome lll
Regulation, Brussels | Recast Regulation). While most national experts did not identify any practical
difficulties in relation to thalelineation of the scope of the Brussels lla Regulation with other Union
instruments, our national experts for DE, FI, HR, IT, LU, LT and PL pointed to general problems related
to the multitude and complexity of EU instruments in family lagvin particula when combined

with domestic law, bilateral agreements and multilateral conventions. Several interviewees also
described the relationship with other regulations in the area of judicial cooperation in civil matters as
problematic.

In addition,most of ourexpert panel participants also agreed that the multitude and complexity is
creating practical problems for citizens and legal practitiomesach as noruse due to a lack of
knowledge, misinterpretations and additional costs for specialised legal advice.

Furthermore, we note thebsence of clear practical guidanéer practitioners on the

interrelationship of the Brussels lla Regulation, the Maintenance Regulation, and the Rome |lI
Regulation. This results in problems for practitioners and citizens in understanding these three
instruments well and quickly. Overadeveral of our interviewees and respondents to the public
consultation concluded that as more and more Regulations enter into force, it becomes more and
more difficult for practitioners and citizens to understand the system of EU civil procedure. This not
only results in them incurring extra costs, but it causes frustration for the parties that (in absence of a
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single procedurgdivorce is not necessarily dealt with the same wéye. by the same court, within
the same procedure) as the other proceduresyiregard as integral part or consequence of their
divorce (i.e. parental responsibility, maintenance (of spouse and child), matrimonial property
consequences).

{AYAEfINIT&s SELISNI LIySt YSY6OSNB I NHdzSRndiKI G OAGA
LI O1F3S¢ Ol LIWINRBLFOKAY3I 2yS aiayatsS trFrgeSNIIFYyR 2yS
multitude and norharmonisation of Union instruments makes this impossilsidine with this

argumentation, our national expert for Luxembourg indichthat the parties generally (wrongly)

assume that the court with jurisdiction over matrimonial matters also has jurisdiction over

maintenance obligations. Luxembourg courts have pointed out that there is a fragmentation of

jurisdiction and that the countvhich has jurisdiction over matrimonial matters pursuant to the

Brussels Ila Regulation does not necessarily have jurisdiction over maintenance oblijations.

The delineation of scope also seems to be problematic in matters of recognition and enforcement.

Case example: Interrelationship of Brussels lla Regulation with other Union instruments (Luxembourg
In a case from 2009, a judgment on maintenance obligations was declared enforceable pursuant to th
Hague Convention on the Recognition and Enforagmoé Decisions relating to Maintenance Obligatié??s.
The respondent lodged an appeal against the decision and raised several groundsffecogmition on the
basis of multiple instruments, including the Brussels | Regulation (44/2001), the BrusRelgulation and
the 1973 Hague Convention on the Recognition and Enforcement of Decisions.

¢KS [dzESYO02dzZNH / 2 dzNI  #ndonceivahd | f K A F KR TKNBIA Ay
requirements of several instruments cumulatively in@rdio be recognised. Firstly, the court ruled that
maintenance obligations were excluded from the scope of the Brussels lla Regulation pursuant to Arti
para 3 lit. €). Therefore, the decision was not subject to the grounds efewmynition establisbéd by the
Brussels lla Regulation. Secondly, the Court stated that the 1973 Hague Convention prevailed over th
Brussels | Regulation. The national expert for Luxembourg concluded that this decision shows that thg
multiplicity of EU instruments in the fia of family matters is causing difficultie®r parties.

The interplay between the Brussels lla Regulation andvthimtenance Regulatioris not fully

understood by practitioners. In particular, uncertainties were reported relating to the application of
the system of certificatesontained in the Brussels lla Regulation in relation to those in the
Maintenance RegulationThe Maintenance Regulation refers to grounds of grounds of jurisdiction
that are based on the Brussels lla Regulation. Therefore, protgedelated to custody and to
maintenance should generally be handled by the same c8UHowever, in some cases, court

officials were not sure which certificates to use in cases in which both the Maintenance Regulation
and the Brussels lla Regulationyptarole. In Estonia, court officials are advised to use partial
certificates. They use the Brussels lla certificates for custody cases and the Maintenance Regulation
certificates for maintenance obligations. This system works, but it needs clarification.

The interplay with thévlaintenance Regulatioralso seems to be problematic in relation to the
residual jurisdictional basis eble domicile or nationality(i.e. Article 3(1)b). Although residual
jurisdiction may be used for a divorce, it is not availdblanaintenance and therefore is rarely used
by an applicant for maintenance.

167
168

Tri bunal déarrondi ssement de Luxembourg, 17 June 2008, <ca
Cour dbdappel, 30 April 2009, case no 32999; Cour dbéappel,
169 Estonia, divorce matters, custody matters, and maintenance matters can all be dealt with in one proceeding.
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Case example: Interplay between the Brussels Il and the Maintenance Regulations (Ireland)

Ourlrish national expert highlighted that ih Q Y [2@08]!4 IR 801, the High Court observed that
GOABY 2dzNJ f I 6 2dzRAOALE &SLI N} GA2Y A& did/ySEGINR OF of
OKAf RNBY YR RA@G2NODS dzy RSNJ ! NIAOtS nm 2F GKS /2y
LINE DAGARYERAETAOAZA G G2 SygAraliasS Kz2¢g GKS&S |YFGGSN
notable that Buckley (2012) has observed that since the enactment dfldietenance
Regulation™ ¢ w8 KS FI Ol GKIFG RAFTFSNBY( atvahiSs OdG & |2 F (K¢
different jurisdictions, or under the law of different Member States, increases rather than decreases
confusion. The separation of marital status from marital property claims is not suited to a regime
such as Ireland's, where divorce is depemiden a particular standard of provision. Furthermore, the
separation of support and property issues appears highly artificial in the Irish context, given that Irish
fSaratlrdiAz2y YI{1Sa y2 adzOK RA&aGAYO(lA2yWuchahR (4SS a
outcome will often depend otrading off various aspects of provision against one anothér for
instance, claims for spousal support or a share in pension rights or in the family business might be
exchanged for an additional share of the family hoonether property. This type of tradeff may
prove highly dangerous under the new jurisdictional rules, as the court ruling on one aspect of
provision may have no overview or understanding of what has been determined elsewhere. Indeed,

under the relevantpplicable law, such intended exchanges may be entirely irrelevant to the case at
AdadsSd® ¢KAA Ay GdzNY dzy RSN¥YAySa GKS 2@0SNrff| adlyR

A Slovakian interviewee highlighted the issue that the Maintenance Regulation grants the same court
jurisdiction that has jurisdiction in matters of parental responsibility. It is possible that a court has
jurisdiction under Article 12 of the Brussels lla Regulation, but not under the Maintenance
Regulation. This would arise in cases where Article 12(1) dmespply. Under the Brussels lla
Regulation, the court could in that case only decide on matters of divorce. Under Slovak law, matters
relating to breaking the marriage link, maintenance and parental responsibility have to be decided in
one proceeding. Hoewver, according to the Slovakian interviewee, as Article 12(1) prohibits
jurisdiction in matters of parental responsibility, this is not possible. The interviewee stressed that in
the Slovak judicial system, the concepfafum non conveniendoes not exst, so as the courts have

to exercise jurisdiction. This has led to confusion in the past.

According to a German interviewee, there is a need to allow couples that are not married to decide
on prorogation of jurisdiction in accordance with Article 12asas wheranaintenanceproceedings
are ongoing.

Our national expert for Germany pointed difficulties in relation to the delineation of scope

between the Brussels lla Regulation and Regulation (EU) No. 606/2013 on the recognition of
protective measuresn civil mattersin relation toprovisional measuresinder Article 20 of Brussels

lla.. He stated that as Article 20 has priority over protection measures adopted under Regulation No.
606/2013 (see Article 2 para 3 of that Regulation), there is a laddfication with regard to the

type of measures that could be ordered provisionally under Article 20 in matrimonial matters.

1% Emphasis added.
"1 Emphasis added.
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Other procedures stemming from a divorce (maintenance, property consequences etc.) do not
require adeclaration of enforceability Interviewees reported that maintaining this procedure for
Brussels lla does not make sense for citizens and hence creates frustration for them. A specialised
French lawyer and some respondents to the public consultafftrighlighted the problem that the

rules on jurisdictionare notharmonised across Union instruments in family lgBrussels lla, Rome

Ill, Maintenance Regulation, etc.) The current situation with different criteria for determining
jurisdiction is creating unnecessary complexity and ofeguires ad hoc solutions in practice.

Similarly, a Spanish judge noted that habitual residence is used as the main criterion for jurisdiction
under Rome Il and the Maintenance Regulation, while the Brussels lla Regulation provides a number
of specific akrnative (rather than hierarchical) grounds to determine jurisdiction in matrimonial
matters (Article 3), and a general jurisdiction rule based on the habitual residence of the child (Article
8) for matters of parental responsibility.

Some interviewees dticated that the fact that thehoice of courtis not possible under the Brussels

lla Regulation is inconsistent with other EU instruments. A Bulgarian interviewee indicated in
particular the inconsistency of there being are possibilities for choosingdb# in other situations,

but not for divorce. Indeed, 85% of the respondents to the public consultdfioomplained that the
Regulation does not include the possibility for spouses to choose the court responsible by common
agreement.

The national expertor Croatia noted thatmany judgesn Croatia aranot sufficiently trained in
differentiating the sectoral scope of application of the various Union instrumernitte explained
that all the judges finished law school at a time when EU law was not part olithieula.

3.2.2 Interrelationships between the Regulation and relevant Conventions

Despite the rules laid down in Article 60 on relations with certain multilateral conventions, the
interrelationship of the Brussels lla Regulation with internationanventions and bilateral
agreements appears still to be very complex. In some cases it is not fully clear for practitioners
which instrument applies and there are conflicting provisions/interpretations, which are
hampering the practical operation of thefBssels Ila Regulation.

While Article 59 provides for general guidance onblationship with other instruments Article 60
specifies that the Brussels lla Regulation shall take precedence in relation to the specific Conventions
it lists.

It has beerargued thatc despite the rules laid down in Article @Gt is in some cases not fully clear
which instrument to appl{/“. Indeed, the national experts of BG, DE, ES, HR, IE, IT, LU, LT and SE
reported somdack of clarity conflicting provisionsor practical difficultiesin relation to the
interrelationship of the Brussels lla Regulation and other instruments in their countries.

"This point is referred to with the general ifeddtwasiisomebd
repeated on a general level across the body of responses to different open questions of the public consultation.

173 e. 139 of 163 respondents.

" Dieter Martinv notes that conflicts and difficult questions of competence have arisen with theit Conventi ons.

Unification of Family L aWow&dsa Europdarecivibcod@elt)epnd2®8si rabl e?d6 i n:
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An issue relating to thd 961 Hague Conventioon the protection of minors was, for example,
reported by the national expert for @many. According to Article 60(a) the Regulation has priority
2OSN) GKS 11+3dzS /1 2y@SyiGaAz2y 2 petweén3he Miidbar Staddsk 2¢/K 2 T Y
interpretation of this rule is controversial in German legal literature if the Contracting Sfatee

Hague Convention involved is not an EU Member StatEhe problem is particularly relevant in the
relationship between Germany and Turkey.

In this regard, the French expert pointed out that the Convention might be applicable under a
residual comptence rule under Article 14 of the Brussels Ila Regulation if third states are involved.
However, there was also one case where the courts used the Convention as a basis for jurisdiction
although the habitual residence of the child was in France.

Furthernore, the national expert for Luxembourg concluded that five cases from'#013

demonstrate that given théragmentation of the private international law rules in different

instruments, Luxembourg courts had to apply Portuguese law to the divorce and Luxegnlaouto

parental responsibility matters. This fragmentation and khek of synchrony between the laws

applicable make the proceedings more complex for the parties and the practitioners, as well as the
courts. More precisely, the five cases reported deamith the interrelationship between the Brussels

Ila Regulation and th#961 Hague Convention

In all the cases, Luxembourg courts had jurisdiction over parental responsibility issues pursuant to
Article 12 of the Brussels lla Regulation. In other wdltds ] uxembourg courts had jurisdiction over
both matrimonial and parental responsibility matters. As for the law applicable to divorce, the
Luxembourg courts ruled that pursuant to Luxembourg condifdaw rules, Portuguese law should
apply (as the lawef the nationality of both spouses).

With regard to the law applicable to custody matters, the Luxembourg Courts expanded on the
interrelationship between the 1961 Hague Convention and the Brussels lla Regulation. Firstly, the
Courts of First Instance mfred to Article 60 of the Brussels lla Regulation, which states that the
Regulation should prevail over the 1961 Hague Convention. Secondly, the Luxembourg Court of First
Instance mentioned the scope of each instrument and emphasised the fact that thedisula

Regulation does not contain rules on the applicable law. Consequently, the Luxembourg court ruled
that the prevalence of the Brussels Ila Regulation did not apply to the provisions on the law
applicable established by the 1961 Hague Conventiéa a result, Article 2 of the 1961 Hague
Convention applied to determining the law applicable to parental responsibility, which was
determined to be Luxembourg law.

With regard to thel980 Hague Conventigrb1% " of respondents to the public consultation veeof
the view that the rules governing its relationship with the Regulation do not work satisfactorily.
Respondents pointed out that there is room for improvement in particular by simplifying the rules,
that confusion arises with a parallel reading of the instruments. A number of respondents
mention that the rules in relation to return orders are particularly unclear between the two
instruments. It was also pointed out that the Regulation suffers from the absencetotdgte

5 Hausmann, IntEuSchR B No. 255, 256
"Tribunal doéarrondi ssement de L uxe mbaronigsement33 June@3, €adel 3, c a

no 130507; Tri bunal déarrondi ssement , 13 June 2013, case nc
2013, case no 122093; Tri bunal doéarrondi ssemeTribunale Luxembo!l
déarrondi ssement de Luxembourg.

17 e. 76 of 148 valid responses.
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practical guidance whictakes into account the case law which has been established in this area. The
national experts (BG, HR, LT, SK, UK) and stakeholders interviewed also identified issues relating to
the application of the instruments (implying that mistakes have arisen itiGgtipn due to a lack of
knowledge on the part of practitioners. According to our Bulgarian national experge were
cases’®where Bulgarian courts have disregarded Article 6Dthe Brussels lla Regulaticand

applied the 1980 Hague Conventiavithout taking into consideration the fact that the case involved
two EU Member States and the factual situation occurred in 2013, i.e. when the Republic of Bulgaria
was already a EU Member State. Similar observations were made by the Slovakian antd ¥rench
nationalexpert.

Case example: Interrelationship between Brussels Ila and the 1980 Hague Convention (Bulgaria)

The national expert for Bulgaria reported that some Bulgarian courts disregard Article 60 lit. e of the Br
Ila Regulation and apply theagiue Convention of 25 October 1980 on the Civil Aspects of International ¢
Abduction.

Inonecasef SOAaAA2Yy S CcAMMKAHD®AY ®H N Mo ), thelcdu didhot pakeyiniok
consideration the fact that the case was connected to twdvEunber States (Bulgaria and Spain) and that
the factual situation occurred after the accession of the Republic of Bulgaria to the EU. The case conce
child abduction, where the motheya Bulgarian national residing in Spain, moved her child frorm$pa
Bulgaria without the consent of his father, a Spanish national with habitual residence in Spain.

The Bulgarian court not only disregarded the application of Brussels lla, but also did not take into
consideration the hierarchy and the ratio betweeational legislation, the EU acts and the general
international treaties. As a result, instead of applying first the EU act (i.e. the Brussels lla Regulation), t
O2dzNIi | LILIX ASR GKS / KAircBnngctho@viats Oa i ézf (i b O & @offvientian &S 3
25 October 1980 on the Civil Aspects of International Child Abduction.

Obviously, the court should not have applied the Hague Convention but the Regulation in view of Articl
lit. e of the Brussels Ila Regulation. When referred to thes&#s Ila Regulation, the court again referred fir
G2 GKS / KAfR t NP inBoorgdtichyith! QK S2 T NH#fABHENA IL Ld  wS 3
The same approach was takerbrS OA aA 2y S cnmMd KnH®ny dunmo Fanda &
similar appoach was takenid SOA &A 2y S cMcykmn®d®ny ®unmo I withtad S
almost identical factual situation involving a child abduction between Bulgaria and Belgium which took
after 2009.

Similar observations were made by the Skiga expert as well as a German judge interviewed.

Related to these issues, the Lithuanian and the UK national experts noted that the precedence of the
Regulation was not sufficiently clear for practitioners. This was supported by the expert for the UK.
He indicated that Nigel Lowe, a legal scholar, had identified certain ambiguities. As Lowe
comments®, the two fundamental questions of whether or not the Brussels lla Regulation applies

on the basis of Article 60(e) and, if so, how, are not always straigtafd. In terms of jurisdiction,

the Brussels lla Regulation can apply to children who are habitually outside the EU.

In terms of how the Brussels lla Regulation might apply, questions arose whether it is even permitted
to use the Hague Convention to enforce a return order. In contrast to this perception, other experts
were of the opinion that the Regulation is clear tistmatter (e.g. CY, HR).

Our Irish nationaéxpert indicated that the Irish court faced difficulties in one case because the
father did not have custody rights within the meaning of Article 3 of the Hague Convention, but did

13, Sofia City

pecision - 6011/02.08.2013, Case -~ 5581/2
08 , Case -~ 3043/:

1
Sofia City Court, Decision ~ &Cig&dut 4. . 201
9 Civ 1, 29 February 2012 n°115613.
80 |nternational Family Lawj2013] pp. 114118.

0
3
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have custody rights under therussels lla Regulation, as the latter is to be interpreted in the light of
Article 8 of the European Convention on Human Rights (ECHR).

In 2010, the Austrian Supreme Court rendered a judgment on the impact of a provisional measure

within the meaning ofrticle 20 of the Brussels Ila Regulatipiaken in the Member State where

the child is actually residemton the enforcement according to the Hague Convention on child

abduction of 19803% Generally, custody decisions are prohibited in the state of exfiorent (Article

16 Hague Convention on child abduction of 1980). If such a decision is rendered nonetheless, this

decision does not constitute grounds for refusing enforcement (Article 17 Hague Convention on child
abduction of 1980). According to the Sugr& / 2 dzNIi Q& OF &S I 63X GKA A LINR O]
provisional measures within the meaning of Article 20 of the Brussels lla Regulation are taken in the
Member State of enforcement. Hence, such provisional measures do not hinder the enforcement of

a decifon according to the Hague Convention on child abduction of 1980.

With regard to thel980 Hague Convention on the Civil Aspects of International Child Abdugcton

few respondents to the public consultation highlighted an issue relating to the coordinagiwveen

Article 11(4) of the Brussels lla Regulation and Article 13 of the Hague Convention. An academic from
the UK highlighted the fact that, while according to the rules set out by Article 13(1)(b) of the Hague
Convention the court is not obliged tod®r the return of the child if there is a grave risk that the

return would expose the child to physical or psychological harm, or place the child in an intolerable
situation, the rules set out by Article 11(4) of Brussels Illa Regulation on refusingraapplication

are not sufficiently clear. The respondent stated that the automatic return of the child set by Article
MmMono akKz2dzZ R GKSNBEF2NB 0SS AYyiSNLINBGSR Fa | fSaa
safeguarded. A judge from Austrisiessed that, to prevent the return of the child from being

ordered even though it could put the child at risk, the return cannot be ordered automati€ally.

In relation to the1l996 Hague Conventigrt6%4° of respondents to the public consultation indicated
that the rules governing its relationship with the Regulation do not work satisfactorily. Conflicts were
also outlined by the national expert for Germany regarding cases in which the child moves from a
participating state of the Brussels lla Regulation to a state that does not apply the Brussels lla
Regulation, but the Hague Convention. If, for example, a Danish child whose habitual residence is in
Germany moves to Denmark after one parent has initiagggl proceedings on parental

responsibility before a German court, jurisdiction continues to lie with the German court under
Article 61 lit. a and Article 8 para 1 of the Brussels Ila Regulation. Under Article 5 para 2 of the Hague
Convention, on the otheiand, the Danish courts have jurisdiction as soon as the child has
established habitual residence in Denmark. Therefore, Germany by relying on Article 8 para 1 of the
Regulation and the principle perpetuatio forj violated its international obligatiort® Denmark

when ratifying the Hague Conventid¥.The same issue was raised by the French natiexpért.

Similarly, a representative of the Czech Ministry of Justice noted that the Brussels lla principle of

181 Judgment of 11.02.2010, Oberster Gerichtshof, 5 Ob 260/09k.

82710 support his point, this respondent to the public consultation mentioned thdezdseer and Shuruk vs. Switzerland
of the ECtHR, stating that the return of the child cannot be ordered automatically, and that the effects of the tisyesksit el
since the child moved to another country.

183 e. 65 out 142 valid responses.

184 5ee HausmanmtEuSchR B No. 260 with further references to the German legal debate.
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perpetuatio foriis not recognised in the 199%ague Conventiog a situation that may lead to
jurisdictional conflicts.

The Swedish expert also identified difficulties. He raised the question as to which instrument should
be used to transfer a case to a court of a third state better placed to heacdbe when the child is
habitually resident in a Member State. Article 15 of the Regulation only allows for a transfer to a
court of another Member State. Article 10 of the 1996 Hague Convention would allow to transfer a
case to third state that has raifd the Convention. However, according to Article 61 of the
Regulation, the 1996 Hague Convention should not apply, as the Brussels lla Regulation takes
precedence.

A Romanian expert stated that thn-ratification of the 1996 Hague Convention by Itaky
creating many problems in practice when it comes to the establishment of the applicable law. In such
cases, Romanian courts apply Romanian law, which may be less predictable for the parties.

While a large majority of national experts did not identify atlyer issues relating to the

relationship with other legal instruments the national experts for BG, HR and SK pointed to

practical difficulties linked to the application of bilateral agreements and the 1961 Hague Convention
Abolishing the Requirement akgalisation for Foreign Public Documents.

More specifically, according to the national experts for Croatia and Slovakia, there is very often
uncertainty as to whethebilateral conventions with third countriesegulating jurisdiction in
matrimonial and peental responsibility matters can be applied. For instance, Croatia has ratified
numerous bilateral agreements with neighbouring ABl States which do not clearly differentiate
which one is applicable. In a case heard by the Court of First Instancekaf Rithe court first

found its grounds in a bilateral agreement, and then shifted over to a multilateral agreement.

In Bulgaria, some lack of clarity emerged about the interrelationship between the Brussels lla
Regulation and thélagueConvention Abolishig the Requirement of Legalisation for Foreign Public
Documents

Case example: Interrelationship between Brussels lla and the Apostille Convention (Bulgaria)

In Bulgaria, the Supreme Administrative CoBitY OA & A 2y S wMp a0 K M H D m)hedHhatm
the certificate attached to a foreign divorce decision of a court of a Member State in conformity with Art
39 of the Brussels lla Regulation (which is a standard form set out in Annex I) should aeestéle(i.e. an
international certificaton comparable to notarisation in domestic law). The Court correctly applied Article
para 1 of the Regulation and did not adopt any special procedure for the recognition of the decision in
question. Furthermore, it acknowledged that Article 21 shoulgdlgmn conformity with Article 37. As Article
52 of the Regulation does not include certificates (referred to in Article 39) in the list of documents that
not need legalisation or other similar formalities (documents referred to in Articles 37, 38nthd Court
inferred that in conformity with the Hague Convention Abolishing the Requirement of Legalisation for F
Public Documents (bh O 26 SNJ MmccmME ¢KS || 3dzSs GKS a! Ll2adA
apostille. The Court sstantiated this by further underlining that the Brussels lla Regulation does not exe
certificates under Article 39 of the Regulation from the requirement for an apostille and that all EU Men
States are parties to the Apostille Convention. As a rethdtdivorced parties were forced to apply for an
apostille in the Member State of origin of the certificate.

185 No. P-1278/13 of 10 October 2018 final.
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3.2.3 Interrelationship with the Nordic Convention

No major practical difficulties were identified in interrelationship with the Nordic Conventiorvéa
been identified.

TheNordic Conventior(referred to in Article 59 of the Brussels lla Regulation) could potentially
impact on national procedures in Sweden and Finland.

While the national expert for Finland did not identify any practical difficulties,rational expert for
Sweden noted that theules of jurisdiction in the Nordic Conventigrin accordance with the
requirement in Article 59 (2)(c), areodelled on the previous Brussels Il Regulatjore. Regulation
1347/2000, andnly cover decisions dnded down in connection with a divorce decisiofhe
Nordic Convention needs to be amended to reflect the present wording of the Brussels lla
Regulation.

According to the experts interviewed and stakeholders in Sweden and Finland, no practical issues
have however, been identified in relation to the Nordic Convention. A Swedish judge pointed out, in
particular, that Nordic decisions are generally enforced without a declaration of enforceability.
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3.3 Effectiveness

This section presents the findings on #igectivenessof the Brussels lla Regulation at the level of
the specific and general objectives.

The following evaluation questions have guided this work, and are dealt with in theestibns
below:

To what extent have the core objectives been achieved?

Is the Regulation applied smoothly in the Member States?
I aeadSYFrGAo lylrfeaara 2F GKS . NHzaasSta LLIF wS3dz |
J3dzZA RSR GKS FaaSaayvySyid 27 odeDbjectvesd tNaBYSydaQa STFFSOU
Regulation were identified at three levels:

General objectivegare derived from Treatdpased goals (and therefore constitute a link

with the existing policysetting) at the level of impact indicators.

Specific objectiverelate to the specific domainma nature of the intervention under

consideration. The specific objectives correlate with result indicators. Defining these is

also crucial as they set out in detail what the Commission wants to achieve with the

intervention.

Operational objectiveselateto deliverables or actions and have a close link with output

indicators.
¢CKS FAAAINBE 0St2¢ 2dz2it AySa GKS 202S00GA0BSa ARSYGAT
figure flows from bottom to top.

The assessment of effectiveness in this ckap conducted at the level of the specific and general
objectives. A more detailed analysis of this evaluation criterion, at the level of the operational
objectives, is presented in Annex 1.
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Figurel: Objectives tree; Matrimonial matters and parental responsibility

Source: Deloitte

Objectives tree (Evaluation)

N e .

A

1 _ g To ensure the smooth I
I c = functioning of the internal To ensure that citizens can
= g 1
I2 e market and free movement of benefit fully from an area of
= 1
1 ] persoens across the EU Member freedom, security and justice
= 1
I o= States i
|
e e T - - - -
H [ e [ 1
1 I 1 I
1 0 1 To ensure the protection of fundamental : 1 To reduce undue stress associated with I 1 To reduce delays associated with cross- : 1
1 g 1 rights 1 1 cross-border cases : 1 border cases 1 1
1 =
18 | I | L ————— e H
| o= 4 a & e
= 1 [} i
L] — f— 1
: I.E. ~ To ensure that citizens in - 1
= international families with a 0 increase predictability, 1
Bl close connection to the EU clarity, and reliability for e""“*"“’" 1
1 Ig- are guaranteed accessto citizens involved in cross- - 1
] court in a suitable Member 1
1 1
| N ]

To ensure that there

are clear and To ensure that
comprehensive the right of the
jurisdiction rules that child to be heard
are based on a close and its

To ensure speedy and
unproblematic
recognition and
enforcement of

To put time limits in

place thatensure the
prompt handling of

child abdu

itizens in
border proceedings, in
pa lar through the
active and efficient

To ensure awareness
of the Regulation
among citizens and

connection of the representation in judgments and avoid
spouses or the child court is undue non-
guaranteed gnition

and to limit the
possibilities to refuse
the return of children

participation of the practitioners
Central Authorities, as
well as mediation

Matters of parental responsibility

Matrimonial matters
[ ey

Operational obje

To ensure the automatic
recognition of
judgments, keeping the

To ensure that the enforcement of
judgments, authenti struments
and agreements is smooth, governed

To ensure the automat
n of judgments,
nstruments and

grounds for non-
gnition to a

agreements, keeping the ar provisions, and fu ons

grounds for non-
recognition to a minimum

without exequatur proceedings for
c types of judgments
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3.3.1 Achievement of the specific objectives

This section presents the findings on tifectivenessof the Brussels Ila Regulation at the level of
the specific objectives. The table below displays the five specific objectives as well as the shortened
denominatbns, which have been used as headings in thesadtions below.

Tablel: Specific objectives and their shortened denominations

Specific objective Shortened denominations

Specific objective 1To ensure that citizens in Access to court for citizens in international families
international families with a close connection to thi with a close connection to the EU

EU are guaranteed access to court in a suitable

Member State

Specific objective 2To increase predictability, Predictability, clarity, and reliability for citizens
clarity, and reliability for citizens involved in cross involved in crosdorder cases
border cases

Specific objective 3To ensure that citizens do not Smooth recognition and enforcement of judgment
have to provide additional administrative authentic instruments and agreements
documeris and/or follow additional proceedings to

have judgments recognised or enforced

Specific objective 4To ensure the protection of the Protection of the economically weaker spouse
economically weaker spouse

Specific objective 5To safeguard the welbeing of  Wellbeing of the child and paresthild relationship
the child and the parenchild relationship

As depicted in the objectives tree in the previous section, the achievemenpotential barriers to

the achievement; of these objectives in turn has an impact on firetection of fundamental rights

as well as the levels sfress and delays faced ljtizens Impacts on the other specific objectives

related to the protection of fundamental rights, reduction in stress and delays, are dealt with in

Annex 7. Impacts on the costs are dealt with in the section on efficiency (Section 3.4) and in Annex 7.

The analysis of the achievement of the specific objectives presented in this chapter builds on the
detailed analysis that was carried out at the level of the operational objectives (presented in Annex
1). For each of the operational objectives, a numbelegfal issues were identified, which hamper the
achievement of the operational objectives and, in turn, the specific objectives. The table below
shows the link between the higpriority legal issues identified for each operational objective and the
specificobjectives of the Regulation. In addition, the table identifies whether the legal issues relate
only to matrimonial matters, only to parental responsibility matters, if they are horizontal in
character and thus refer to both, or if they refer to other §pg TA O A &aadzSa 6aSS GKS O2
A & a @ Rgalissues listed below were identified to be particularly signitféamtd given high

priority status throughout the analysis. The full list of legal issues identified is provided in Annex 1 of
the present report.

For each of the higbpriority legal issues in the table below, the specific objective which is most
impacted has been identified and marked in dark green. Other specific objectives on which a legal
issue has a clear, but lesser, impact are radri light greenln the analysis of the achievement of

the specific objectives that follows, a detailed discussion of each legal issue has been included only

% The criteria for defining the high priority issues were as follows: (1) The legal issue requires a substantial modification t

the Reglation; (2) The legal issue refers to fundamental rights; and (3) A significant number of people are affected. The list

of issues and their prioritisation were agreed with the European Commission.

Pl ease r ef er Whatoare tthe degalsisswet umddme Régulaton8 i n Annex 8 for an expl e
methodological approach used for the identification and prioritisation of the issues affecting the application of the Brussel

Ila Regulation.
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under specific objective where the legal issue has been marked with dark green, in orderdto avoi
repetition. Crosgeferences are provided within the sections to the other specific objectives.
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Table2: Links betweerspecific objectives, operational objectives and identified high priority issues

Barriers to achieving the objectives

Specific Objective (SO)

Access to court

Operational for citizens in
objectives (OO . - . int tional
) (©0) Type of issue Description of issue n e.rr_1a |on.a
families with a
close connection
to the EU (SO1)
t 20Sy Nz K Fi22NJ O dzNI orkthe Bazisl
Matrimonial of the alternative grounds of jurisdiction
matters The current jurisdiction rules do not sufficiently promot
Jurisdiction common agreement between spouses
Rules (OO1) | parental & 1S i : A I
SATFSNBY U AYUSNIINBUlFUGAZ2Y
responsibility

Horizontal issues

Potential exclusion of certain peopléth a close
connection to the EU from access to a suitable EU cou

Hearing of the
child and its
representation

Hearing of the
child

Inconsistent practices across Member States related tg
the hearing of the child in parenta¢ésponsibility

proceedings and return procedures (leading to difficulti
related to the recognition and enforcement of judgment

i R tati
in court (002) epreser] a' on Different practices related to the representation of the
of the child in -
child in court
court
SATFSNBY i AYUGSNLINBGFGAZY:
Recognition and parental to differing practices as to which judgments require a
enforcement responsibility declaration of enforceability
(003) P Exequatur proceedings are stiil place for some types of

judgments

Predictability,
clarity, and
reliability for
citizens involved
in crossborder
cases (S02)

Smooth
recognition and
enforcement of
judgments,
authentic
instruments and

agreements (SO3

Protection of the
economically
weaker spouse
(SO4)

Well-being of the
child and parent
child relationship
(SO5)
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Barriers to achieving the objectives

Specific Objective (SO)

Access to court

Operational for citizens in
objectives (OO . - . international
J (©0) Type of issue Description of issue . .
families with a
close connection
to the EU (SO1)
Decisions on matters of parental responsibility are ofte
enforced late or not at all due to the use of inefficient
means for enforcement or because judgments are
reviewed at the stage of enforcement
Difficulties relating to the time limit for return (i.e. not
Return .
clear and not effective)
procedure under - = —- -
Article 11(1) to Questions on the practical application of Article 1A
5) F'YoATdAade Fa NBEIFNRE GKS
- FNNF y3ISYSyidaQ dzy RSNJ G KI @
Provisions y y 24

specific to child
abduction cases

Hearings under
Article 11(6) to

(004) | (8
Enforcement of
return orders
Support to
citizens incross
border Cooperation
proceedings by | between Central
Central Authorities
Authorities
(O05)

Rules relating to the obligation for Central Authorities tc
collect and exchange information on the situation of the
child that are not specific enough, and theeuse practica
problems

Predictability,
clarity, and
reliability for
citizens involved
in crossborder
cases (SO2)

Smooth
recognition and
enforcement of
judgments,
authentic
instruments and
agreements (SO3

Protection of the
economically
weaker spouse
(SO4)

Well-being of the
child and parent
child relationship
(SO5)

Insufficiently specific provisions on the procedure for th
placement of a child in another Member State
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Operational
objectives (OO)

Barriers to achieving the objectives

Specific Objective (SO)

Type of issue

Description of issue

Access to court
for citizens in
international
families with a
close connection
to the EU (SO1)

Involvement of
social authorities

Unclear division of roles in the context of the cooperatic
betweenCentral Authorities and local authorities/child
welfare authorities in the proceedings concerning child

Mediation

The use of mediation is currently not promoted to a
sufficient extent

Information and
awareness
(006)

Horizontalissues

Practitionersare not sufficiently aware of the Regulatior
leading to the misapplication of certain provisions of the
Brussels lla Regulation

Citizensare not sufficiently aware of the content of the
Regulation and its implication for international
proceedings on matrimonial matters, matters of parentz

responsibility or child abduction

Predictability,
clarity, and
reliability for
citizens involved
in crossborder
cases (SO2)

Smooth
recognition and
enforcement of
judgments,
authentic
instruments and
agreements (SO3

Protection of the
economically
weaker spouse
(SO4)

Well-being of the
child and parent
child relationship
(SO5)
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The following suksections provide an overview of how the higtiority legal issues impact on the
achievement of the specific objectives by causing various problems for citizens. A detailed legal
analysis of all legal issues (i.e. of all levels of pyioistprovided in Annex 1 on the achievement of
the operational objectives.

The findings arbased on the triangulation of data collected through various channels, including

desk research, interviews, the expert panel, the 27 national reports produc#tehyetwork of

national legal experts, a survey of Central Authorities, and the analysis of the responses to the

9dzNR LISy /[ 2YYA&aA 25 .0ke relddant evidéncelsorbvdde iniAnrei 12 while

the present section focuses on the main insggahd conclusions based on these sources.

vdzk yOGAGE GABS SadA Yl (S DuantkeBve adhgsiganR typothetical case®S OK I L
Additional analysis on costs, delays, stress and fundamental rights is also provided for each

hypothetical case ithe same section.

For each specific objective, we present the following information:

A first box (with a blue frame) about the following elements:

0 How the topic addressed is important for citizens;

0 How the Regulation addresses this topic;
Then a summary dhe main findings in a free text; and
Finally a table analysing for eabigh-priority legal issuethe link with the specific
202SOGAGST 6S AYy@AGS (GKS NBIFRSNI G2 F20dza
AYylFavyYdzOK Fa 0KS af n@rkér explidediy anottey/spetifick NB
objective (following the logic ofable 3J; crossreferences for the light green ones
are indicated in order tdacilitate the search for information.

Access to court for citizens in international families with a close connection to the EU

Citizens with a close connection to the EU who are in an international family cdrdid want to obtain a

divorce or a separation, or a ruling on parental responsibility expect to be granted access to a suitable co
within the EU.In this regard, the Charter of Fundamental Rights of the European Bhionits Article 47 (Rightl
to an dfective remedy and to a fair trial) guarantees the access to justice as well as legal aid where neces

The Brussels lla Regulation ensures access to court for citizens in international families wititantiesgon to
the EU through cleaules on jurisdictionin international disputes on matrimonial matters and matters of
parental responsibility®®
In addition to ensuring the access to court through clear jurisdiction rules, the provisions of the Bliassels
Regulation aim at providingccess to the most suitable coufbr each specific case:
In matrimonial matters, jurisdiction can be established based on different alte
grounds, which are | inked to t he orshpir
nationality. The alternative grounds provide some flexibility to the spouses to filg
case before the most suitable court.
In matters of parental responsibility, jurisdiction is based on the criterion of pro

A detailed description ddfngt hHtehestdldyad s orhd telcad alnoMan tii vd Itu e s

Elements of the Methodology for the Evaluation and Impact Assessment of the Brussels lla Regulation

188 hitp://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2010:083:0389:0403:en:PDF

®1'n this regard, please al so r ef e Predicbilityhclarityaancarélighiity for r egar di
citizens involved icrossbordercase8 of t he Brussels I 1la Regulation.
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(i.e. the habitual residena# the child), subject to some flexibility. This ensures
the childds view can be taken into
procedures relating to the collection of evidence (e.g. situation reports) c
completed as quickly as mble, and that the court has an understanding o
situation in the Member State the child lives in.
Furthermore, the Regulation providesssibilities for grouping or transferring cases to more suitable courfs.
Finally, Article 50 of the Brussels Ragulation aims to ensure that Member States provédml aid to those
who need it thereby securing effective access to justice for vulnerable groip¥.
While the existing provisions on jurisdiction and legal aid are ensuring effective access taklg)sui
court for citizens in international families with a close connection to the EU in a very large majority
of case$”, threelegal issueselating tojurisdiction rulesare still leading to risks of citizens being
excluded citizens from their fundamentaght to access to a court within the EU or to situations,
where the court that has been determined as having jurisdiction may not be the most suitable one

to hear the case. The three legal issues are discussed in more detail in the table below.

z

Table 3: HighLINA 2 NA & f S3aFf A aadzSaAcozssRESdbdrt ForJSténFih O 20 2
international families with a close connection to the EU

Jurisdiction rules

The current jurisdiction ! & RA a4 Odza & SR ¥ dzNJi K S NRrotmfieh $ftde &cbadridally A O
rules do not sufficiently weakerspousé e failure to enable thechoice of courtmay prevent couples from
promote a common access to the most suitable/convenient coudt ¥ NB Y G KS LI NEA S 3
agreement between

spouses

SoicpiElie @il The jurisdiction rules of the Brussels lla Regulation do not apply to families of
certain people with a different nationalities living in a third State. In these situatioretjonal rules are

o [0k=h selalalem el i = used to establish jurisdictiort®® In other words, the courts of the Member Séat

EU from access to a may avail themselves of national rules of jurisdiction@sb t feSidral &

suitable Eltourt jurisdictioné t°dn matrimonial proceedings, residual jurisdiction rules may be
applied if thespouses have nationalities of different EU Member States and their
place of residace in a third country For matters of parental responsibility, the rule
on residual jurisdiction are relevant fohildren who are EU citizens and have their
habitual residence in a third country

The national rules of jurisdiction are not harmonisedt based on different criteria,
such as nationality, residence or domiciféindeed, the national rules to determine

19 A comprehensive analysis of these issues can be found in the séc#onsb i gui ties in the interpre
prorogat i on aonfdinjifedmadtual dse ofthe mossibility to tramshcasé i n Annex 1.

¥1The provisions on legal aid are restricted to the main recognition and enforcement procedures: Article 21 (Recognition of

a judgment), Article 28 (Enforceable judgments), Article 41 (Rights of access), Article 42 (Return ofdheActicle 48

(Practical arrangements for the exercise of rights of access).

192 0 comprehensive analysis of this issue can be found in the séeti@h aid systems do not sufficiently take into account

the specific needs and costs related to proceedingsr the Brussels lla RegulationAnnex 1.

A comprehensive analysis can be found in the section AJur
YA comprehensive analysis of t Hurslictionsides applicablerto matrimdnialu nd i n
mat t,eubsedtionThe current setip of jurisdiction rules does not sufficiently promote a common agreement between
spouse$n Annex 1.

195 Article 7 for matrimonial matters and Article 14 for parental responsibility

196 A comprehensive analysis of thisige can be found in the sectiBotential exclusion of certain people with a close

connection to the EU from access to a suitable EU dauknnex 1.

97 For an overview of the national rules on residual jurisdiction, please refer to tsectidn Potendil exclusion of certain

people with a close connection to the EU from access to a
AJurisdiction Ruleso in Annex 1.
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jurisdiction seem to vary widely. In about half the Member States the nationality
either a spouse or the child concerned is sufficienbitimg proceedings in the EU
irrespective of residencén the other half, it is not possible for residents of third
O2dzy i NAS& (2 OoNAXRYy3I LINROSSRA YHAeissubis i K
thus very sensitive, as in those countries where the tagtauation applies, the
groups referred to above (couples and children with nationality of an EU Membe
State but residence in a third countny)ay potentially be excluded from access to ¢
court in the EU) although they might have a close connection tdember State by
means of their nationality.

It appears that the notharmonisation of rules on residual jurisdiction has not led t
any major practical problems related to the exclusion of certain groups of people
While a theoretical risk of exclusion dil Eitizens who have their residence outside
the EU from access to cowrimainly based on nationality exists, it was not possible
to identify anyevidence on actual cases of this natukonetheless, the respect of
the fundamental right of access to jist (Article 47 o€harter of Fundamental
Rights of the European Union) might be considered as jeopardised by the potent
(i.e. theoretically possible) exclusion of certain groups of citizens to access to a (
in the EU due to the neharmonisation ofules on residual jurisdiction.

It is important to note that; unlike recent legislative instruments, such as the
Maintenance Regulation or the Succession Regulation (650/20th2) Brussels lla
Regulation does not provide forfarum necessitati&™ ¢ i.e. a forum which is
provided to individuals to whom no other forum is available and where the disput
has a sufficient connection with the Member State concerffé@he absence of a
forum necessitatign the Brussels lla Regulation in combination with tHanee on
(non-harmonised) national rules to establish residual jurisdictizay lead to
situations where EU citizens are excluded from any jurisdiction on matrimonial

I matters and parental responsibilityi.e. do not have access to court in the £U.

 Different interpretations | & RA & Odzda & SR T dzNI K § N@eltibgiRy®MNde ahildadipdrenO

An overview of national rules on divorce prepared byEoeopean Judicial Nevork in Civil and Commercial Matteris

available athttp://ec.europa.eu/civiljustice/divorce/divorce_ec_en.htm

198 The national rules on residual jurisdiction were reviewed imdystommissioned by the European Commission in 2007:
Nuyts et al. (2007)Revi ew of the Member Statesd Rules concerning the
Commercial Matters pursuant to the Brussels | and Il Regulations, study coommisgy the European Commissiqp.

94-97. Formatrimonial matters, the study found that the citizenship of one spouse is not a valid ground of jurisdiction in
the following Member States: BE, CY, DE, ES, FI, GR, LV, MT, NL, Scotland. In Croatia, whkiténte a Member State

in 2013, the citizenship of one spouse is not a valid ground of jurisdiction, except if the plaintiff is a citizen ofuthlec Rep

of Croatia and the law of the state whose courts would have jurisdiction does not provide for thmmsfidissolution of

marriage (Articles 6563 of the Croatian Private International Law Act). Faatters of parental responsibility, the study

found that citizenship of the child or of one parent is not a ground of jurisdiction in the following M8tabesCY, DE,

DK, FI, LV, MT, NL, PT, RO, Scotland, SE, SK, Sl (however, the citizenship of both parents is a ground of jurisdiction).
This information is subject to any legislative changes that may have occurred since 2007. An overview of natiamal rules
divorce prepared by theEuropean Judicial Network in Civil and Commercial Matteis available at:
http://ec.europa.eu/civiljustice/divorce/divorce_ec_en.htm

% Grounds of jugdiction that allows, on an exceptional basis, a court of a Member State to have jurisdiction over a case
which is connected with a third State, in order to remedy, in particular, situations of denial of justice, for instantdeewhere
proceedings prove ipossible in the third State in question (for example, because of civil war); see Recital 16 of the
Maintenance Regulation. It is traditionally considered, and has even been pointed out during parliamentary discussions in
some Member States, that this jdris ct i on Ao f necessityo is based on, or is e
Article 6(1) of the European Convention on Human Rigisttidy on Residual Jurisdiction, p. 64.

Such grounds of jurisdiction were demanded by the European Parliamientegislative resolution of 15 December 2010

on the proposal for the Rome Il Regulation; ResoluR@n TA(2010)0477, point 3.

2% A comprehensive analysis of this issue can be found in the séuttential exclusion of certain people with a close

%)nnection to the EU from access to a suitable EU daukhnex 1.
1

Numerous stakeholders and experts as well as a |l arge maj
consul tation (77%) romeetesditditmamp enres albesgallc ec orft ai Mty and t he
fundament al right of acces sQuantdative analysis. f ®t easeesefmatitontbae

citizens affected by this issue.
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NJY child relationship = G KSNB | NB R A Fconkeptdrf habkudldesideyte

Q  of the child®®*Based orthe vagueness of the concept, there can be situations in
which proceedings are held in a Member State that is not the best placed to hea
case. This idetrimental to the objective of ensuring effective access to the most
suitable court
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Predictability, clarity, and reliability for citizens involved in crdssrder cases

When international married couples want to divorce or separate, or decisions must be made on the exerc
of parental responsibity in international families, citizens expect predictable, clear and reliable rules as pal
of an internal market that is functioning effectively and a common judicial ar@asputes on international
family law issues are already very stressful for aiszand it is imperative that legal obstacles and ambiguity
applicable rules not cause further issues and stress.

One of the core aims of the Brussels lla Regulation is to offer EU citizens legal certain
predictability in crossorder disputes through clear rules concerning jurisdiction (i.e.
court (in what country) is competent to handle the case), angd¢bgnition and enforceme
of judgments.The Brussels lla Regulation provides camprehensive set of rules o
international jurisdiction as well as recognition and enforcement of foreign judgment
matrimonial matters and matters of parental respditgibNational substantive rules are 1
affected by the Brussels lla Regulation.

Legal clarity, predictability and reliability are cresstting issues that concern all provisions
the instrument and are mainly ensured through detailed and unambpyauissons, as well al
coherent implementation in practice in all Member States. In some cases, ad
clarifications have been provided through interpretations of the European Court of
(ECJ). In addition, to ensure support to citizens inebasder proceedings relating to parer
responsibility, all Member States have establisGeatral Authorities. These bodies ass
citizens in the understanding and use of the rules laid down in the Brussels Ila Regul
specific cases of parentesponsibility matters. Finally, various European Commission
Member Statesoft measuresi such as training, information port&iSor the publication o
guide$® and brochures aim at improving the awareness and understanding of the functi
of the Bussels Ila Regulation among citizens and legal practitioners.

There is broad agreement among experts and stakeholders;tbampared to the situation before
the enactment of the Brussels lla Regulatiaihe Regulation has brought about increased
predictability, clarity and reliability for citizens involved in international disputes in matrimonial
matters and matters of parental responsibility. Establishing common rules on international
jurisdiction and recognition and enforcement, has smoothed the ragmiwf such disputes.

Nonetheless, aeries of remaining legal issuese negatively affecting thpredictability, clarity, and
reliability for citizens involved in crog®rder cases. These issues are discussed in the table below.

202 5ee Article 8 Brussels lla RegulatioA. comprehensive analysis of this issue can be found in the sdaifi@ment

interpretations of inlenextler m O6habi tual residencebo

203 gee for instance Europeaijustice portalhttps://ejustice.europa.eu/content_family mattdvsen.do
204

http://ec.europa.eu/civiljustice/publications/docs/quide_new_brussels_ii_en.pdf
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https://e-justice.europa.eu/content_family_matters-44-en.do
http://ec.europa.eu/civiljustice/publications/docs/guide_new_brussels_ii_en.pdf

Table4: HighLINRA 2 NA G & f S3F f A & a dzS Bredidzgbifit$ Narigy, A% Otiabiityd 2 0 2 S (
for citizens involved in crossorder cases

Highpriority legal issues Specific objective 2: Predictability, clarity, and reliability for citizemsolved in
crossborder cases

Jurisdiction rules

As discussed under specific objective atdss to court for citizens in international
familieswith a close connectiontothe EE (G KS . NHza&aSf & LLF
to families of different nationalities living in a third State. In these situations, natic
rules are used to establish jurisdiction{&d £ £ SR & NB & A R dzlafiona® «
rules on jurisdiction are not harmonised, and in some Member States it is not
L2&daArofsS F2NI NBaARSyiGa 2F GKANR O2dzy
jurisdiction. In additionthe Brussels Ila Regulation does not provide fforam
necessitatig; i.e. a forum which is provided to individuals to whom no other forum
available and where the dispute has a sufficient connection with the Member Sta
concernedThe different treatment in different Member States of residents of thirc
states may lead to situations where it is not clear to EU citizens whether they hay
access to a court in the EU. Tihecertainty on whether their fundamental right of
access to court in the EU is guaranteeah be a significant source of stress for
citizens.

'a RA&0dzaa SR ¥ dzNI K S Nrotimyfidh $ftkde &chadriidally A O
weakerspousey (1 KS 2dz2NRA&ARAOGAZ2Y NXRlAE roanFfor (
WHzE K (2 WD 2 N Q& B RILILIR¥His QehaviBukekl@ds 2 dzNJ
predictability, as spouses may feel pressured to act fast and file applications in
different courts shortly after each other. This can be a significant source of &tres:
citizens.

'a RA&0dzaa SR ¥ dzNI K S Nrotimfidh $fkde &chadridally A O
weaker spouse He jurisdiction rules of the Brussels lla Redataturrently do not
provide for apossibility for spouses to choose the competent court by common
agreement (choice of couff) preventing couples from predetermining the
jurisdiction of potential divorce proceedingsThiscreates uncertaintyon the
appliable jurisdiction and theisk of a rush to court in case of divorce

'da RA&0dzaa SR ¥ dzNI K S NWelibginy®MNie ahildSaiipdreéntO
child relationship X végkeBess of theoncept of the habitual residence of the
child has in some cases led to challenges regarding the determination of jurisdict
in cases relating to parental responsibility matté(fssThevagueneSS)f the concept
leaves room fofong debatesabout it in cout with uncertain outcomes This may be
very stressful for the parties involved.

Hearing of the child and its representation in court

'a RA&0OdzzaaSR ¥ dzNIi KS N¥elibgify®MNde ahildSaaiipdentO
child relationship = (G KS @I 3dz2SySaa 2F LINRPDAAAZY
differences in national standards in this regard have ledctervations and refusals
of the recognition and enforcement of certain judgmentthusstanding in the way
of the legal certairty and predictability for citizens

295 Notably Article 3 and 19 of the Brussels lla Regulation.

200 p comprehensive analysis of this issue can be found in the séutential for rush to courtbrum shopping on the
basis of the alternative grounds of jurisdictionAnnex 1.

%7 A comprehensive analysis of this issue can be found in the sdatisuliction rules applicable to matrimonial matters
subsectionThe current setp of jurisdiction rués does not sufficiently promote a common agreement between spouses
Annex 1.

2% 5ee Article 8 Brussels lla Regulation. A comprehensive analysis of this issue can be found in theDgéartiom
interpretations of finlenext.er m 6habitual residencebd

126| Page



a8 RA&0dzaa SR ¥ dzNI KS NWeliibginy®MNte ahildSdiipdreéntO
child relationship > G KS RAFTFAOdzZ GASE O2y OSNY Ay
court are a source dégal uncertainty for citizenslue to different practices across
the Member States and a lack of information on these practic@he uncertainty for
parents aboutvhether and how their child will be represented in another Member
State and how this will impact the court proceedings may be a significant source
stress.

Recognition and enforcement

'a RA&0dzaa SR ¥ dzNI K S NSmdayh iReSolyditianlLal®l @AfcFcanizn
of judgments, authentic instruments and agreeméns (i K S NB noluaiforf dz
interprSGF GA2Y 2F (KS 1dadngdo dileRyt practicBsSnWeybérC
States on whether or not judgments require a declaration of enforceaﬁ?ﬁ'@n this

basis, it is in some casasgficult for citizens to predict whether or not they need go
through exequatur proceedingé®

a4 RA&Odzaa SR T dzNI K S NSmdayh ReSolyditianLal® @ifoFcanizn
of judgments, authentic instruments and agreeméns  (+dél@dexequatur
procedurefor the enforcement of judgments on the exercise of parental
responsibility has been abolished for some types of judgments but pertains for
others. This may lead tmontradictory and unclear situationwhere a judgment
refers to different aspects relating to parental responsibility that are governed by
different procedures (e.g. access rights and custody).

'da RA&0dzaa SR ¥ dzNI K S NSmdayhrecddwitioa hd8 énforEeiment
of judgments, authentic instruments and agreeméns 42YS RSOA & A
responsibility are never enforced becauseddctical obstacles during enforcement
procedures211 Forcitizens involved in crosborder cases on pa&ntal responsibility
this is aconsiderable factor of uncertaintyas theycannot be sure whether a
judgment will eventually be enforced

Provisions specific to child abduction cases

'a RA&0dza a SR ¥ dzNI KS NWelibginy$MNie ahildSauipdeéntO
child relationship Zlack ofclaritySEA &G & 2y GKS | LILX A O |
limit. Thismay result in stress for citizens because they do notkwhen they can
expect a wrongfully removed child to be returned.

As discussed further under specific objectiviellbeing of the child and parent

child relationship @any experts and stakeholders reported that it is not clear how
interpret and apply thed2 y OS L0 2 F & RS |jidArtitlS 11(4)NThé v
fFO01 2F OfI NAdGE 2y (KS Sandwbataiiangerients |
need to be made to fulfil this criterion lead to significant legal uncertainty for citiz
There is no guideline regarding the procedural and substantive requirements. Th

209 A comprehensive analysis of this issue can be found in the s@&idreions on matters of parental responsibility are

often enforced late or not at all due to the use of inefficient means for enforcement or because judgments are revdewed at th
stage of enforcemenin Annex 1.

210 COM(2014) 225 final, p. 10.

#1 A comprehensive analysis of this issue can be found in the sé@wicisions on matters of parental responsibility are

often enforced late or not at all due to the use of inefficient meaesforcement or because judgments are reviewed at the
stage of enforcemeirt Annex 1.
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leads to a situation where it fficult for the party to know whether the measures
taken will be sufficient In addition, it is currently not clear who has to implement t
measures, both from a practical and financial perspective. Finallyatieof
precision of the Article leaves open thgossibility of a refusal of return being
legitimised

'da RA&0dza a8 SR ¥ dzNI K S NWeliibginy®MNte ahildSduiipdreéntO
child relationship B practice hurdles remain in connection with the actual
enforcement of return orders™® As enforcement procedures are subject to the law
of the MemberState of enforcement, the means of enforcement differ across
Member States. In some Member Statesforcement procedures can last for over
yearas enforcement courts rexamine the substance of the case, although return
orders should be enforced immexdely. In addition, theactual enforcement of
return orders is often delayed or not finalised at albading toserious doubts on
the part of citizens with regard to the legal certainty, predictability and reliability ¢
the instruments provided by the Brssels Illa Regulatian

Support to citizens in crodsorder proceedings by Central Authorities

'da RA&0dzaaSR ¥ dzNI KS NWelibginy®MNte ahildSauipdreéntO
child relationship @ractical difficultieshave occurred regarding theoperation
between Central Authorities and local authoritie&Giverthe practial roles of the
latter authorities in cases on parental responsibilitys possible that cases are not
handled correctly and/or that parents are not well informece.g. on the possibilities
for support offered by the Central Authorities. This can B&aificant source of
uncertainty, delays and stress for citizens

Information and awareness

Practitionersare not Despite the measures taken by the European Commission and the MeStetesg
SUEERIVEENERSRGER sych as training, information portafé or the publication of guidés*and brochures;
FECEEUERI R RRE aiming at improving thewareness and understanding of the functioning of the
espiEalleElleie B Brussels 1la Regulation among citizens and legal practitiongrseral interviewes
certain provisions noted that awareness levels among citizens and legal practitioners aréi@itizens
Citizensare not are often not aware of their rights and obligationgnder the Brussels Ila Regulatiol
SEEVEEWEREIRIEY For instance, parents are very often not aware that they cannot bring thed thil
content of the their country of nationality without the consent of the other parehtsufficient
Regulation and its information and awareness on the part of citizens can lead to unintended illegal
implication for behaviour(e.g. child abduction) and result in legal proceedings. Furthernioneas
international reported that even many lawyers, judges and public child protection services are
proceedings on aware of the basic provisions of the Brussels lla Regulation, e.g. the automatic
matrimonial matters, recognition of (most types of) judgments. Courts outside the capital are also gen
matters of parental in need of information. In some cases, this leads to-application omisapplication
(CeplenEElIVESIRERllEEs of (certain provisions of) the Regulation and is thus detrimental to legal certainty
abduction predictability for citizens.

Smooth recognition and enforcement of judgmesnighentic instruments and agreements

22 A comprehensive analysis of this issue can be found in the s€tiblems regarding the actual enforcement of return

ordersin Annex 1.

13 5ee for instance Europeaijustice portalhttps://ejustice.europa.eu/content_family mattdvsen.do

see for instance the European Commissionds practical
http://ec.europa.eul/civiljustice/publicationsédfguide_new_brussels_ii_en.pdf

15 A comprehensive analysis of issues related to the information and awareness of citizens and legal practitioners can be
f ound i n Chalenges ardtadditiomal measures affecting the application of the Brussd&edldation in the

Member States .
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Citizens involved in crogmrder conflicts need to hold proceedings in a Member State other than the Meml
State where they live. If a judgment is taken relating to divoromatters of parental responsibility, citizens
YySSR (GKA& 2dzRIYSYyld (G2 0S GItAR oOWNBO23IyAaSRQU |
practical consequences of a decision cannot be implemented. The change of status caused by a tlive®e
to be registered by the competent authorities in the Member State and civil status records need to be upd
In addition, a divorce potentially has consequences, for example, in relation to property or to taxes. A judg
on parental responsibty may specify who will be the main holder of custody rights, where the child will live
and the modalities of visits by the other parent. In some cases relating to parental responsibility matters,
judgments do not only need to be recognised, but alsmergd in order to ensure that all parties comply with
the decision. In addition, it is possible that decisions relating to parental responsibility are not specified in
judgment, but in a different form. For example, visiting rights and arrangements atagide agreed in written
F2NY a + NBadzZ i 2F YSRAILGAZ2Y &aSaairzyad { dzOK I 3
I 3NB S Y S y-boiderdamily Nddflicts are already very stressful and costly for the parties involved, ano
sometimes takeeaveral years. It is thus of great importance for citizens that the process of recognising, an
possibly enforcing, a judgment be as smooth as possible and not entail any additional delays or additiona

The need for smooth recognition and enforcement across the EU is addressed
Regulation in different ways. The Regulation states that, in line with the general prior
the EU'® judgments, authentic instruments and agreements should as farssible be
recognisable and enforceable without extensive intermediate procédurer both
matrimonial matters and matters of parental responsibility, the following applies with req
the recognition of judgments:
Judgments are automatically rectsga and the effects, such as updating the civil s
records, can be initiated without any additional procedure or request being net¥s
and
There are only a few grounds for which the recognition of judgments may be reft
order to ensure thatté majority of judgments are recognised without any difficufti&
The rules on enforcement are only relevant for matters of parental responsibility, beca
aspects of matrimonial matters that are covered by the Regulation do not neec
enforced?® For parental responsibility matters, the Regulation aims to ensure th
enforcement of judgments, authentic instruments and agreements is as smooth as poss
Il n some cases, it i's necessary for
judlgment enforceablebdb. Wi th such a decl
practice. The Regulation streamlines this procedure to ensure that it is as
possible and that most judgments will be enforced due to a limited number of g|
for refusing enforcemerfé* and
For specific types of decision, including on rights of access and specific decisi
the return of the child, intermediate proceedings on enforcement have been abj
These decisions are thus immediately enforceable on #ie dfea certificate issued |
the court that is responsible for the judgméfts.

1% The Tampere European Council, which took place before the adoption of the Regulation in 1999, underlined that certain
judgments on family matters should be automatically recognised throughout the Union without argdiaterproceedings

or grounds f or r e fhtips//eMw.eardpariecurdpa.eu/suenmiesiam Gen)itng e e

" See Recitals (22)(24).

218 Article 21.

219 Articles 22 and 23.

220 Other aspcts that might be related to a divorce or legal separation and that might need enforcement are, for example,
decisions on the property of spouses or assets. These aspects are not covered by the Regulation.

221 chapter 111, Section 2 of the Regulation.

222 Chapter I11, Section 4 of the Regulation.
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The evidence collected as part of this study suggests that the Brussels lla Regulation has made it
easier for citizens to have judgments recognised and enforced across borders. Administrative costs
related to procedures for recognition and enforcementudgments (e.g. court fees, legal advice,
costs for submission of documents) and delays related to lengthy procedure for the recognition and
enforcement have been reduced. Most stakeholders consider that the automatic recognitatin of
judgments and the atdition of intermediate proceedings on enforcement (exequatur)rfarst
judgments are very valuable improvements introduced by the Brussels lla Regulation. In addition,
the fact that there are only few grounds for refusing the recognition or enforcemeatedgment is
welcomed. The national experts and practitioners consulted could identify no or few cases, where
the recognition of a judgment was refused and indicated that the majority of judgments are
recognised.

However, some issues remain and leaditoations in which citizens still need to go through
intermediate proceedings to have judgments recognised or enforced. This is associated with
additional costs, delays and stress for citizens. While data on costs and delays in proceedings are
scarce, iis estimated that thecostsof exequatur proceedings that are not appealed is around EUR
1,000. Where they are appealed, the associated costs are high&s.far as potentialelaysin the
proceedings are concerned, data on the Brussels | Regulation shaitke average duration of
exequatur proceedings ranges from one week in Austria to up to seven months in Greece. In general,
however, the majority of delays in legal procedures occur where one of the parties appeals. The
average length of such appealggedures ranges from one to two months in England and Wales to

up to three years in Malt&* On this basis, citizens fas&essbecause they need to put additional

effort into having their judgments recognised or enforced, and cannot be certain of theroetdn

cases related to matters of parental responsibility, the delays can also negatively affectlthe

being of the childd OF @ G KS Ay (i NB RdzOG A 2Welkbéigg ofitHée Shildahdp@éntF A O 2 0
child relationship 0 ®

The main legal issues that affect this specific objective and the associated problems for citizens are
discussed in the table below.

Table5: HighLINA 2 NA G & € S3F f A & a dzSSmoalhyfdedMtioriandSedidrdeedt 2 6 2 S C
of judgments, authentic instruments and agreemeits

Inconsistent practices  As discussed further under spgch O 2 6 a\@Itbéirig Bf$he ghildéand parent
across Member States  child relationship = (G KS wS3dzAE I A2y A& o6l aSR 2y
related to the hearingof OK A f Rx (Kl G OKAf RQa @X8sa I NB G2 o8
the child in parental In particular, it is possible for Member States to reftseecognise or enforce a
responsibility judgment®®on the grounds that the child was not given an opportunity to be

22 These estimates are based on the 2007 Study on the Transparency of Costs of Civil Judicial Proceedings in the European

Union (available athttps://ejustice.europa.eu/content_costs_of proceedd¥gsn.dg and on Expert judgment.

224 This is based onEuropean Commission; Commission Staff Working Paper SEC(2010) 1547 (Hihal/eur
lex.europa.eu/LexUriServ/LexUriServ.do?uri=SEC:2010:1547:FIN:EN)PDF

% Recital (19), Brussels Ila Regulation.
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heard?’ The fact that the assessment of whether a child should be heard in a sp

case (and how) may differ from court to cofifthas led to several cas where the
recognition of a judgment was refusebased on the fact that the child was not give
an opportunity to be heard and make his/her views known in an effective way. Tl
causeslelays and stress

Recognition and enforcement \
Bllif=cniicoi=zioges | a 2dzif AYSR Ay G(GKS [/ 2YYA&aairzyQa | LI
“ier s S E7 by the stakeholders we consultethere is curently no uniform interpretation of the
leading to differing 0 SNY WNBEPracttibnérs gpped to have difficulties in distinguishing
practices as to which between the terms recognition, enforceability and enforcement. Although
judgments require a recognition should be automatic based on the Regulation, thgensetimes not
declaration of understood with respect to cases on matters of parental responsibility. Therefore
enforceability certain Member States may require a declaration of enforceability of a decision
before it can be enforced whilst others recognise decisions automatically.

This has implications for the question whether citizens can benefit from the
automatic recognition of the decision or if they need to initiate proceedings in orc
to have the decision recognised. For example, where a person is appointed as tf
guardian ofa child by a Member State court and this guardian requests the delive
of a passport in another Member State, practices vary depending on the Membe
State. Some Member States only require the recognition of the judgment attribut
the guardianship, whst others consider that issuing the passport is an enforceme
act and thus require citizens to go through intermediate proceedings (a declarati
enforceability of the guardianship decision) before the passport can be i$&led.
Additional proceedingsnay thus need to be initiated, depending on the Member
State concerned. Citizens may fawests and delayassociated with such procedure:
(cf. the introduction of this section).

SELIEWFIELIsEN The factthat there are stilintermediate procedures for declaring some kinds of
LR NNl ETe=Ro gl judgments enforceable hinders the smooth enforcement of judgmenBeveral
types of judgments national experts and practitioners regretted tifé Although such proceedings are &
way of exercising control, e.g. on whether a judgment is indeed in line with the b
interests of the childthis controlling function is applied only to a limited extent,
because in some Member States the enforcementdfments is not decided on by
judges, but rather by administrative personnel at courts or authorititsvever, such
proceedings cause problems with smooth enforcement by creaiimgficant costs
and delays for citizensbhecause there are still adminiative formalities and judicial
procedures to go through. As explained in the introduction to this section, delays
be quite significant depending on the Member State and circumstances of the ca
There are many factors that hinder the expeditious cartdaf such proceedings in
the Member States. Obtaining the documents and, in particular, translations can
a long time.

225 A comprehensive analysis of this issue can be found in the séutiomsistent practices acroddember States related to

the hearing of the child in parental responsibility proceedings and return procedures (leading to difficulties related to the
recognition and enforcement of judgmermsinnex 1.

27 Eor example, ithe judgment is considered tovhe b givem exdept in case of urgency, without the child having been
given an opportunity to be heard, in violation of fundamental principles of procedure of the Member State in which
recognition is sougldt Article 23(b). See also Article 41(2)(c), #hale 42(1)(a) Brussels lla Regulation.

228 Examples of points where the assessment of two courts have differed as to if and how a child should be heard are
provided under Wealbeing dfthecchild dng maethildvetatiobshid .

29 comprehensive analysis of this issue can be found in sebgaisions on matters of parental responsibility are often
enforced late or not at all due to the use of inefficient means for enforcement or because judgments are reviewecat the stag
of enforcemetnin Annex 1.

230 COM(2014) 225 final, p. 10.

BLa comprehensive analysis of this issue can be found in the séotsuatur proceedings are still in place for some types

of judgmentsn Annex 1.
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B=lellselnlselil - e e Some decisions on parental responsibility aeger enforced due to practical
IR oS oA obstacles during enforcement proceduréd¥ First,delayscan ensuet the stage of
Sl= el entielie=sl s1i=n . enforcement proceedingsinparticular, it was reported that the substance of

o)t aleli-ii -l sl = ier - judgments is sometimes reviewed at this stage. This is not in line with the Regul;
L=l ol =ile=ait =10 as Article 31(3) states thainder no circumstances may a judgment be reviewed a
for enforcement or its substanceln addition,appeals concerning declaration of enforceability can
e[l s el cause significant delays if they suspend enforcement. Sectfielysmay ensuedue
Ve e s to alack of resources in the Member State because the parties involved, which
enforcement could be court bailiffs, public social welfare authorities, law enforcement
authorities or other parties such as psychologists or mediatorsnatreooperating
effectively. For citizens involved in crebsrder cases on parental responsibility, thi
is afactor of uncertainty; as they canndbe sure whether a judgment will eventually
be enforcedIf a judgment is not enforced, the efforts put into the legal disputes w
have been in vain. In addition, there are implications forilel-being of the child
and the parentchild relationship e.g. ifthe stressfulstatus of uncertainty about the
arrangements of parental responsibility is prolonged.

Provisions specific to child abduction cases

'a RA&0dzaa SR ¥ dzNI KS NWeliibginy®MNte ahildSdipdreéntO
child relationship particular obstaclesindering the actualenforcement of
judgment£® were reportedwith regard to the return of the childn cases of child
abductions(where one of the parents moves abroad with the child without the oth
LI NByidQa O2yaSydaoo

| Information and awareness . |
As discussed furthalzy’ R S NJ & LIS O A Prad@taiiy, 21&i6),iand@efability
for citizens involved in croberder cases X (iska 8adkIBf awareness about the
Regulation among practitioners. While the (automatic) recognition of judgments i
matrimonial matters and cases of parental responsibility functions well in practice
some practical issues, covering both matrimonial mat@nd matters of parental
responsibility, were identified. These relate in particulaatobiguities that have led
to the Regulation being applied wrongly in the pagtor example, ambiguities exist
with respect to the recognition of judgments: As notedeb, the recognition of
judgments and the updating of civil status documents should function automatice
However, in some Member States the provisions stipulating that recognition shot
be automatié* are interpreted differently way or not understoodqperly by the
judges or public authorities responsible. As a consequence, there have been cas
where citizens had tproduce additional documents to have a judgment recognise
although this was not in line with the Regulation. Sometimes, such docunvemitsh
stem from a different Member State, also need to be translated to be considered
valid. Thus, additionalostswere incurred and the citizens facedlaysas well as
additionalstress.

B2\ comprehensive analysis of this issue can be found ifoadgecisions on matters of parental responsibility are often
enforced late or not at all due to the use of inefficient means for enforcement or because judgments are reviewecat the stag
of enforcemenin Annex 1.

233 A comprehensive analysis of this isstan be found in the sectidtroblems regarding the actual enforcement of return
ordersin Annex 1.

Z4These include in particular Article 21.
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Protection of the economically weaker spouse

In the particularly stressful times of divorce or separation, or becoming adversaries in a parental responsi|
case, the economically weaker spouse could be especially affe@itedddition to children, discussed under th
separate specific objective 5). It is relevant in this regard that the Charter of Fundamental Rights of the E{
Uniof®x Ay AGa ! NIAOES nt owAdIKG G2 |y I&A dsdstal bedhdde
available to those Wo lack sufficient resources in so far as such aid is necessary to ensure effective acced
justice¢

The Brussels lla Regulation contributes to the protection of the economically weaker spouse ttiszugind
fair rules on jurisdiction, and recognition and enforcemeint international disputes on matrimonial matters
and matters of parental responsibilify° Such rules impede attempts to exploit the vulnerabilities of the
economically weaker spouse, notably/hir relative difficulty in accessing professional legal advice.
Furthermore, Article 50 of the Brussels lla Regulation aims to ensure that Member States [@Qaided to
those who need itin relation to some particularly important recognition and emfement procedures’
foreseen in the Regulation.

While the existing provisions on legal aid and the improved legal certainty and clarity for citizens (as
compared to the situation before the enactment of the Regulafiitijave contributed to the

protection of the economically weaker spouseseries of legal issueme still leading to situations

where disadvantages persist. These legal issues are discussed in more detail in the table below.

Table 6: Highpriority legal issuesdzy RSNJ A LISOATAO 202SOGAGS n dat NRBI
$SIF1SN) aLJ2dzaS¢

Jurisdiction rules

S 7 The jurisdiction rules of the Brussels lla Regulatidhat allow for alternative

o)1= bABIEeN @l || grounds of jurisdiction, i.e. alternative possibilities on which courts are competen
on the basis of the have led to instances in which the spouses triethiéat each other in filing a claim in
clEErE s eltesielt - the Member State in which they expect the outcome will be most favourable to tt
jurisdiction (i.e. the secalledd NHza K (i 26 TORRNIHXY €8 KR2NIILIA Y2 TypitahyS v
specialised legal advice is needed to take full advaggeof the alternative grounds
of jurisdiction (and rush to court/forum shoppingj a situation that may put the
economically weaker spouse at a disadvantage, given that they may not be able
afford such advicé* Indeed, rush to court/forum shopping is inéy exploited by

235 http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2010:083:0389:0403:en:PDF
ZI'n this regard, please al so r ef e mPredictabilityhclrityaancarélighsityfor r egar di
citizens involved in crogsorder cased o fBrugséisdla Regulation.
%7 Article 21 (Recognition of a judgment), Article 28 (Enforceable judgments), Article 41 (Rights of access), Article 42
(Return of the child), Article 48 (Practical arrangements for the exercise of rights of access).
=80 comprehensive analysis can be found in the secfiodsu r i s d i candfioShu prpwlres 6t o -borderi zens i n
gsgr oceedings by @Amaexdal Authorities?o
Notably Articles 3 and 19 of the Brussels lla Regulation.
240 o comprehensive analysis of shissue can be found in the sect®otential for rush to court/forum shopping on the
basis of the alternative grounds of jurisdictionAnnex 1.
21N, A. BaarsmaThe Europeanisation of International Family Lésser Press: 2011) 154
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wealthy spouses, who take advantage of legal advice to determine which court v
entail the most advantageous outcome for théff.
el tiselmilelg The jurisdiction rules of the Brussels Ila Regulation currently do not provide for a
IS el pleisibiile=lalAT possibility for spouses to choose the competent court by common agreeroeoicg
promote a common of court).*** This can prevent couples having their divorce proceedings in the Met
agreement between Stateof their common choice. Thatakes it impossible to conclude agreements thi
spouses could protect the economically weaker spouse from a rush to court/forum shoppi
in case of divorce (by predetermining the jurisdiction by common agreement). Oi
other hand, sveral stakeholders and respondents to the public consultation note:
that choice of court agreements could be misused in a way that placed the
economically weaker spouse at a disadvantage as they might not be able to ass
the consequences of agreeingdhoose a certain jurisdiction. However, the EU
legislator has already concluded in other family law instruments (such as the Roil
Regulation and the Maintenance Regulation) that chait:eourt agreements are
overall beneficial for parties in crog®rder proceedings. The absence of the
possibility of choosing a court in divorce proceedings is therefore not in line with
more recent EU instruments.

As discussed further under specific objectivéellbeing of the child and parent
child relationship X véagkieBess of the concept of habitual residence of the child
has in some cases led to prolonged disputes about jurisdiction for cases of parel
responsibility matter$* In such cases, theconamically weaker spouse may be at ¢
disadvantage by not being able to afford the necessary legal advice and
representation to defend his/her interests adequately

Support to citizens in crodsorder proceedings by Central Authorities

et VEE e EelEllel s The Central Authorities are required to contribute to the facilitation of an agreem:
ol Aol edenieli=s i between the parents, for example, through mediation (this is specified in Article &
to a sufficient extent (e)F*. While the effectiveness arefficiency of mediation as an alternative conflict
resolution mechanism in international cases of matrimonial matters and parental
responsibility is widely acknowledg@d its potential is currently not fully exploited,
because it is not promoted to a suffient extent® In general, it is regrettable that
the recommendation for the use of mediation in the Brussels Ila Regulatiomitesd
to a subitem of Article, suggesting that the recommendation is of low importarioe
addition, a number of specifizeaknesses of the content of Article 55 (e) were
identified that have led to an insufficient takg and promotion of mediation in the
Member States:

The connection to thélediation Directive(Directive 2008/52/EC on certai
aspects of mediation in civind commercial matters) is not highlighted
the Brussels lla Regulation;

At EU level, there is no compledeerview of certified mediatorsspecialised
in international cases of matrimonial matters and parental responsibi

242Manyintervieweesatnd a majority of the respondents to the European

that Brussels lla does not sufficiently prevent rush to court/forum shopping behaviour in matrimonial matters.

3 comprehensive analysis of this issue carfidomd in the sectiodurisdiction rules applicable to matrimonial matters
subsectionThe current seup of jurisdiction rules does not sufficiently promote a common agreement between gpouses
Annex 1.

244 See Article 8 Brussels lla Regulation. A commmesive analysis of this issue can be found in the seé&liffarent

interpretations of inenextler m 6habi tual residenced

245 A comprehensive analysis of this issue can be found in the sd@dt®mise of mediation is currently not
romoted to a suffient extenin Annex 1.

“* The potential effects of mediation were underlined by the majority of stakeholders consulted for this study

and were recently acknowledged in a study carried out by the European Parliament (available under:

http://www.europarl.europa.eu/studigs We note here that the effectiveness of mediation depends on the

willingness of the parents to agree on a compromise in an amicable setting.

47 A comprehensive analysis of this isswen de found in the secticfhe use of mediation is currently not

promoted to a sufficient exteintAnnex 1.
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Such a list has already begmepared by some Member States, such
France, and is a recommended practice of the Hague Conference
Practice Guide on Mediati6ff:
Judges do not always inform the partied the beginning of the proceedinc
about the possibility of mediation; and
Thee are ambiguities about the mutual recognition rule for mediatior
agreementsacross all Member States, as this is not explicitly dealt wit
the Regulation.
Based on the input received from some stakeholders consulted, it also appears
European Comiasion support for the practical implementation of Article 55de)g.
through the funding of training, certifications and awareness raising campaigns
currently insufficient in scale in order to effectively promote mediation in
international case ofmatrimonial matters and parental responsibility.
These insufficiencies affect citizens, who cannot benefit from the use of mediatic
Mediation is generally less costly for the parties involved than traditional court
proceedings. Moreover, a solution fodmnder mutual agreement is often more
acceptable and satisfying for the parties than a decision taken by a judge. Thus,
citizenscurrently face additional costs and delays that could potentially be reduce
through mediation.This can be considered of parlar relevance for economically
weaker spouses, who could benefit from the support of a mediator who tries to
establish a solution that is acceptable for both parties. As regards parental
responsibility proceedingspediation canhelp to improve the wellbeing of the
child and the parenichild relationship.If parents are striving to find an amicable
solution, this idess stressful for the childe.g. because he/she does not need to tal
sides. Furthermore, agreements that have been reached through tieliare often
longer lasting and more sustainable compared to agreements reached before ca
because the mediator tries to ensure that all the arguments and perspectives are
taken into account. Thus future conflicts may potentially be avofded.

Well-being of the child and parenhild relationship

Children can be considered as a particularly vulnerable group in the context of dvosder family disputes
including divorces that involve children as walladl cases on matters of parental responsibility. All (national
international) cases of separation or divorce of the parents are very stressful and emotional for children, v
often caught up in the conflict between the parents, have to cope thithabsence of one of the parents, have
to get used to new living arrangements and may face economic harf:@ﬂrimuch conflicts involve different
countries, these factors can be magnified. It is possible that the child will need to move to a different cour
and solutions on visiting rights will be more difficult to find and implement in practice. Chidesiten
powerless in such situations. Children involved in international abduction cases (where one of the parents
FONRIFR 6AGK GKS OKAtR gAlK2dzi GKS 20§KSNJ LI NBy
taking the child from l/her surroundings can have traumatising effects and the ensuing conflicts are usuaj
very confusing for children.

The importance of the webeing of the child is recognised in the Charter of Fundamental Rights of the Eur
Uniorf>". Article 24 of theCharter stipulates in general terms that the \Ahﬁing of children is to be ensured by

8 HCCH (2012):Mediationi Guide to Good Practice under the Hague Convention of 25 October 1980 on the

Civil Aspects of International Childbduction http://www.hcch.net/upload/guide28mediation_en.pdf

249 This was explained during an interview with a mediator. This point is supported, for example, by Robert E.
EmerRenegodt ng Family Relationships: D,20ldrce, Child Cust
*Robert E. Emery, ORenegotiating Family Relationships: Div
By Paul R. Amato, Professor for Sociology in Journal Children and Divorce Volume 4 Number 1 Spring/Summer 1994,
http://futureofclidren.org/publications/journals/article/index.xml?journalid=63&articleid=415&sectionid=2841

1 http://www.europarl.europa.eu/charter/pdf/text_en.pdf
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providing the protection and care they need. It stipulates in regard to legal actions that concern children, i
including proceedings on matters of parental respoistbA G 8 X G KI & GKS OKAf RQa
consideration. Furthermore, any action by public or private institutions is to be based on the best interestg
child. Finally, it specifies that the parecthild relationship should be protected. In fiaular, children must have
the right to maintain contact with both parents, unless this is not in line with their intérést.

The Brussels Illa Regulation puts particular emphasis on ensuring the respect
fundamental rights of the child as set out in Article 24 of the Charter of Fundamental Ril
the EU?*3On this basis, several principles and mechanisms were introduced to ensure-t
being of the child:
The Regul ati ond6s rthelrdes thai decide whereadase wil
handled, are based on the principle that a case should be handled in the Mem
with which the child has the closest connection. This means that the court
Me mber State where t©heuahi VyVdréesivden
responsible, reflecting theriterion of proximity .?>*In addition, the Regulation allow
for some limited flexibility to ensure that all cases can be handled in the
appropriate court, even if this might not be thee Member State where the ch
habitually lives?®

Should one parent take the child to
consent, the Regulation aims at ensuring that the child is returned as quid
possible.

The Regulation establishesmechanism for the cooperation between and suppd
Central Authorities, with the aim of improving the handling of cases related to pa
responsibility.

The Regulation is based on the prin
into acount in cases concerning?® It is possible for Member States to refuse
recognise or enforce a judgment on the grounds that the child was not gi
opportunity to be heard’ In addition, the Regulation explicitly stipulates f
requirement for a chd to be heard in child abduction cas®s.

In general terms, the evidence collected as part of this study suggests that the Brussels Ila Regulation
has increased the extent to which the wbiing of the child is safeguarded in crdssder cases. In
particular, various stakeholders welcomed theyision in the Regulation of clear rules on

jurisdiction that ensure that a case is handled in a Member State with which the child has a close

%2t can be noted in general tertimt hei nt er pretati on of the Waestsi st gmésti cah i

countries, as pointed out by several interviewees. In addition, where the child is heard, the interpretation of whags actually

in fAbest i nt er e epesds sghificantty en tikehconipetence afl the @syathologist, social worker or judge
responsible. Several interviewees highlighted the difficulty of assessing what is best for the child or for thehipdrent
relationship.

23 gee alsdrecital (33) BrusselBa Regulation.

4 article 8. See alsBrussels Ila Regulation, Recital (12).

%5 Article 12 provides holders of parental responsibility with the possibility of choosing a more suitable court under certain
circumstances. Furthermore, the Regulation provides for a possibility of transferring a case or part of a case to another
Member Sate if the latter is better placed to hear it and the transfer reflects the best interests of the child (Article 15).

2% Recital (19), Brussels Ila Regulation.

> For example,ific onsi der ed t twastgiventexcepjiucdsg of ergency, fivithbe child having been given

an opportunity to be heard, in violation of fundamental principles of procedure of the Member State in which recognition is
sougho Article 23(b). See also Article 41(2)(c), Article 42(1)(a) Brussels Ila Regulation.

ZBArticle 11(2) Br us s eWhen dpplying Rtielgsull ant iL30of the 1880 Hague Convention, it shall be
ensured that the child is given the opportunity to be heard during the proceedings unless this appears inappropriate having
regardtohisorherag or degree of maturityh
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connection. In addition, the involvement of the Central Authorities was considered to have
contributed to a smodter handling of cases related to matters of parental responsibility.

However, a number of difficulties were identified that have negative consequancéss specific
objective. While the concrete effects depend on the legal issues, some general remarks deserve to
be made with respect to the negative effectsdaflays Delays during proceedings or at the stage of
recognition/enforcement prolong the tiefor which the child is affected by the conflicts between

the parents and finds itself in circumstances that are unstable. Indeed, the child may not know
where he/she will eventually live and how often he/she will see the parent who lives elsewhere.
Moreover, contact with one of the parents may be hindered, in particular in relation to child
abduction cases.

The main legal issues that affect this specific objective are discussed in the table below.

Table7: Highpriority legal isslzS & dzy RS NJ & LJS OvelRbair@ ofahe en8dlaiidhpdrBnt p &
child relationshig

Highpriority legal issues Specific objective 5: Welbeing of the child and parenthild relationship |
Jurisdiction rules |

Pl e lEIES The jurisdiction rules of the Regulation for matters of parental responsibility are
SR S B EEE based on the criterion of proximity, which means that jurisdiction by default lies v
NESTEESESAGRSEOR . the Member State of habitual residence of the child. In nuastes, this is considerec
to be the Member State with the closest connection to the cfifddowever, the
criterion of proximity is undermined due to difficulties relating to the concept of
WK I 6 A U dzl fThexGe NiRktSdiffioufti€sdn determining the court
responsibleand, secondlysituations in which a court is responsible that is not bes
placed to deal with a caseMore specifically, while the place of habitual residence
the child is the main factor that determines where a case will tedtdeith, it is in
some casesery difficult to establish where the child has its habitual residerf@it
isinsomecasd@SNE RATFTFAOdz G G2 SaidlofAakK o
NB & A R°Sogcauséxhere is no definition of the concept. Basadegisting case
law®?y (G KS 02y OSLIi 2F WKIOoAGdzt NBaiARS
conclusions. Particular challenges exist in complex cases, including in particular
following situations:

The child moved back and forth betweémo or more Member State¥? It
could be that the time between the countries is not equally divided or t
the child spends an equal amount of time in two countries.

¢tKS OKAtRQA fAGAYy3 aAiildzrdrazy OF
ongoing®*

9 Recital (12) Brussels lla.
%0 5ee Article 8 Brussels lla Regulation. A comprehensive analysis of this issue can be found in theD#éartbom

interpretations of inenextler m 6habi tual residenced
1 See Article 8 Brusels lla Regulation. A comprehensive analysis of this issue can be found in the section
Di fferent interpretatioménnexfl the term O6habitual resic

%62 Next to several national cases identified by our network of legal experts, this issue waseated to the

ECJ at different occasions, including in particular the cberedi v ChaffgC-497/10 PPU) an®RRe A(C-
523/07).Further details relating to the relevant cése can be found i the sectiorDifferent interpretations

of t he itteuranh &irefsimexle nce 6

83 For example, in one case, a Belgian court was faced with a situation whereyeaealel child born in
Belgium had been moving back and forth between England and Belgium with his mother as the two parents
divided their time between various residencescokding to the Belgian national expert, this case reveals the
delicate nature of the assessment to be carried out.
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Parentshave concluded an amicable agreement about the residence of
child. Such agreements are not directly covered by the jurisdiction rule
the Regulation.

Although the ECJ has provided guidelines on the application of the principle, the
are not alwayspplied properly by the courts in the Member States. All the differe
groups of stakeholders consulted reported difficulties in establishing the child's
habitual residence. These were regarded by many as one of the most severe
challenges related to thepgplication of the Regulation. It was reported by
practitioners that there are cases where the habitual residence of the child is dek
at length in the proceedings, thus leadinguiodue delaysn some cases. Sometime:
appeals were based solely on thgofentially incorrect) determination of habitual
residence. The ensuing delays prolong the situation in which the arrangements
relating to parental responsibility remain unresolved. Thigisimental to the
objective of ensuring the welbeing of the chid, as it prolongs a situation that is
very stressfulfor the child. In addition, in some cases the fact that the determinati
of custody and access rights is pending might prevent or complicate contact bet
the child and the parents. In such situat&rheparent-child relationship may suffer
as well.

Additionalyz. Ay a2vYS OlFasSazr G4KS 101 27F 3d
NEaARSYyOSQ KFa Ay (GKS SyR f SR 02dzNIi2
best placed to hear a cad®.If proceadings are held in a Member State that is not
GKS OSyGNB 2F GKS OKAfRQa fAFTSTE GKS
may bedelays in collecting evidengeand the court that has jurisdiction may not be
able adequately to take the circumstags in the Member State where the child
actually lives into account.

As discussed further under specific objective atdss to court for citizens
international families with a close connection to theéBbe | 6 & Sy Ofsrun?
necessitatig in the Brussels lla Regulation in combination with the reliancgon-
harmonised) national rules for establishing residual jurisdictioray lead to
situations where children who are EU citizens and have their habitual residence |
third country are not granted access to a court in the Etdceedings in a third
country could be more difficult to hold and thusore stressful For example, if the
family does not speak the language of the relevant country fluently, it magnbes
difficult to take the views of the child into accounie.g. because an interpreter
needs to be involved. Where one of the parents lives in the EU and the judgmen
would need to be reognised/enforced in the EU, there might be difficulties and
delays, as the judgments taken in a third country would not be covered by the
Regulation. Thus, there may Helaysduring the proceedings and until a judgment
recognised or enforced. Duringis time, the child may be insressfulsituation, in
particular because the arrangements on parental responsibility are not resolved |
introduction to this section).

Hearing of the child and its representation in court

LEensREsdEEieel s The provisions of the Regulation currently leave a aterable level of discretion to

across Member States

%4 For example, the Irish expert reported that there were a number of Irish cases and that the approaches
adopted by the courts were not alwagonsistent. One of these cases was referred to the ECJ (Case/12

PPU, C v M). Further details can be found in annex 1.

25| this regard it is interesting to note that the Regulation provides a possibility to remedy cases in which the responsible
court is not or no longer considered the most suitable court. More specifically, therepicanto transfer a case to a

court that is better suited to deal with a case in light of the best interest of the child (Article 15However, there was
consensuamong the stakeholders consultkdt the current use of the article remains limited in the Member States. It was
argued that the article is not sufficiently clear, which is why courts are currently hesitant torbss,ithere may be cases

in which proceedings are held in a Member State that may not be the most suitable in light of the situation of the

child and that the possibility to transfer the case is not made use @.comprehensive analysis of this issue can be found

in the sectiorLimited use apresent of the possibility to transfer a case and lack of detail as concerns the procedural rules

in Annex 1.
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e cEldie ol judges as regards the assessment of when it is considered appropriate to hear a
the child in parental this is left to the Member States. Tinational rules and practices on hearing a chilc
responsibility vary significantly For example, the age at whictehild is considered sufficiently
afelecshlllelsiElle =l mature to represent his/her views ranges from 10 to 15. In some Member States
algele=lelbig=s (=B llls el judges also hear children that are much younger (for examy@e/@ars old) if they
lijiletlissi =z honisr deem this appropriate in specific cases.

recognition and Distrust by pradtioners towards the rules in other Member States has led to
enforcement of reservations and refusals of the recognitions and enforcement of judgnihts.
judgments) Indeed, as pointed out above, the different practices and ideas on the hearing of
child carhinder the recognitionand enforcement of judgmentdeading to
additionalstress for children and parents

In addition, several interviewees and participants in the expert panel regretted th
the importance of the hearing relating to all cases on matters of parental
responsbility is not highlighted in the Regulation in general terms, but only in rela
to return proceedingsif a judgment is taken without having conducted a hearing ¢
the child, there is a dangéinat the judgment may not take the best interest of the
child into account to a sufficient extent

%% The national experts for Germany, Hungary and ltaly indicated based on available national case law that
doubts relating to the hearing of ttleild were the main reason why recognition of judgments was refused in the
past. The Belgian national expert noted that courts in Belgium are quite reluctant to hear children and that this
has led to recognition issues in Germany, where the standarittiergin Germany, courts are obliged to hear
children who have reached the age of 14 yéansbject to a limited number of exceptidnand children under

the age of 14 have to be heard if the preferences, ties or intentions of the child are of réevthrodecision

or if a hearing is deemed appropriate for other reasons). The German expert confirmed that German courts have
refused to recognise judgments on this basis, but specified that the fact that the hearing did not take place before
a judge bubefore a psychological expert is not considered a sufficient grounds foecognition. The French

national expert noted that French decisions might not be recognised in a Member State where the hearing of the
child is more strictly assessed, especielly cases where the child is heard 6i
the child does not state his or her views personally but through a third party such as a lawyer. The Slovenian
national expert referred to a ruling of the Supreme Court of thaldlepf Slovenia, in which the Court stated

that if there was no conversation with a child capable of understanding the meaning of the procedure and the
consequences, this would be a basis for the refusal of the recognition of a foreign judgment,ibecalde

mean a violation of essential procedural principles of the Slovenian legal order.
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Different practices The legislation and practices in the Member States with regard to the
related to the representation of the child in court vary and the provisions in thedéation are
(EESERE O RiER s not sufficiently clear”’ In particular, differences exist with respect to the situation:
child in court in which aguardianad litemmust be appointed, the persons that can acigasrdian
ad litem the procedure of appointment and the competences of ¢huerdian ad
litem.?®® In addition, in some Member Staf&sa guardianad litemis not appointed in
parental responsibility proceedings, because children are not considered to be p
to parental responsibility proceeding$he varying practices asesourceof legal
uncertainty for citizens due to a lack of information on these practices.

In addition, decisions could be appealed based on the fact that appropriate
representation has not been appointeélppeal proceedings lead to delays and
additional costs The delays affect theell-being of the child and the parenthild
relationship. As noted before, it will betressful for the childo endure an uncertain
situation, in which he/she might potentially be prevented from having contact witl
one parent.

| Recognition and enforcement . . .. . |
a8 RA&0dzaa SR ¥ dzNI K S NSmdayh iReSolyditianlLal®l @fcFcanizn
of judgments, authentic instruments and agreeméns  ( KS NI |j dekgdlB
the exequatur procedure for certain types of judgments on parental responsibility
leads todelay<’®. Delays can have severe consequences for the child, because ¢
uncertainty about the arrangements for parental responsibilitin addition, the
relationship with the parentwho does not live with the child during the period
during which a decision is not enforced may suffer.

a8 RA&O0dzaa SR ¥ dzNI K S NSmdayh ReSolyditianlal®l @ifoFcanien
of judgments, authentic instruments and agreeméngme decisions on parental
responsibility arenever enforced and thus not implemented due to obstacles at tt
stage of enforcementFor the childdelaysor the impossibility to enforce or
implement decisions can have serious consequences. If a decision is taken form
but not implemented this mape aconfusing and stressfigituation for the child, as
he/she cannot be sure what will happen and where he/she will live.

Provisionsspecific to child abduction cases

SIITEIIESHEEUREIS Cases on the return of the child are to be handled within six weeksadjlation
the s SIRE I of this time limit has been identified as being problemati¢wo main difficulties
(R plefe el QeRiele s have been identified:

SEH) The time limit is not clear. The interpretation of thesixweek
time limit set out in Article 11(3) seems to vary across Memn
States. In particular, it is not clear whether the six weeks re
to the time between an application and the final decision, o1

27 A comprehensive analysis of this issue can be found in the s@ifferent practices related to the representation of the

child in courtin Annex 1.

88 A comprehesive analysis of this issue can be found in the sedidferent practices related to the
representation of the child in court Annex 1.

%9 some national experts (FI, GR, IT, NL, PL, UK) noted that the child is not usually involved in parental
responsiblity proceedings and therefore does not need representation (although there may be a possibility to
appoint a guardiaad liten). In Finland, this is the case for custody and rights of access proceedings. There are
possibilities for the child to participain care proceedings.

“tis not necessary to go through intermediate procedures for decisions on access rights and certain decisions implying the
return of a child, as outlined under specific objectiv&rBooth recognition and enforcement of judgmeatghentic
instruments and agreements
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each instance.

The time limit is not effective Only 15% of the application:
between Member States are actually resolved within the
week time limit?”* Delays occur, for example, because not
Member States have introduced suitable structures to ensui
the judges dealing with croé®rder child aductions have th
necessary expertise and that cases can be handled sm
There are indications that concentration of jurisdiction
limiting the number of courts that deal with return applicatic
is a good method for ensuring that return apgpions are deal
with in a more efficient manné&¢. However, according to th
Working Group, several Member States appear not to
implemented concentration of jurisdiction. As a result, judge
these Member States are not able to build up the nege
expertise and have less opportunities to receive specic
training, and are therefore less efficiEntA minority of
stakeholders argues that the time limit is too short becaus
does not allow sufficient room for dealing with a case prope
Howe\er, it should be noted in this regard that six weeks is :
considered to be an adequate target in the 1980 Ha
Convention.

Delaysin return proceedings can hagerious consequences for the welkeing of
the child and the parentchild relationship.While the child is abroad with the
abducting parent, he/she is separated from his/her regular surroundings, includir
thg Ie,ft-behindApgrent. Mo,reover, if too mucr) time passes befqre trle chjld is |
NBGdz2NYySRE AG YIFe y2id 0S5 AnforeiunSo the krigibaf
place of habitual residence, because the centre of life for the child has already sl
to the other country. On the other hand, if a child is not returned, the relationship
with the left-behind parent is impaired.

Questionson the Another problem reported relates to the possible refusal to return the chilthe
aeeieelfeelle el return of a child can only be refused ifstnot possible to demonstrate that

Article 11(4) and W RSljdzr S NN} y3ISYSyiaQ K @S 0SSy it
CBIeUEEEREPELGERIE with the return®¢ KS wS3dz F A2y NBFSNE (2 G(KS
CEFCISE R S [ NNE y3SYSyida G2 &aSOdNB GKS LINRGSOGAz
SNENEREEESR @A findings of the evaluation suggest that this formulation is currently not clear. Cou
that provision have a wide marginfaliscretion when it comes to determining what types of
LINEGSOUADS YSI adaNBa O2dzxH R aSNBS | a \
examined. The following points appear not to be sufficiently clear:

According to manyational experts, respondents tihe public consultation
and the interviewees)it is y2id Of SI NJ ¢KI G (K.
FNNF y3SYSysi andSSy/ g KX AK  YSI & dzNB a
FNNJ y3ISYSyiaQo

A statistical analysis of applications made in 2008 wunde
of internat i o nhip:/wwvwhhicch.det/uplbad/wop/abdurtA0d1pdO8ae.pdf

272 Article 11 Working Group practice  guide ht{ps://ejustice.europa.eu/content_parental_child_abduc3iog

en.do?clang=en The Article 11 Working Group was initiated by the Central Authorities to compile and disseminate
information related to the application of relevant provisions on child aldscin the EU, including Article 11 of the

Brussels Ila Regulation and to identify common practices and standards.

23 Estonia, Latvia, Lithuania, Poland, Slovenia and Spdirticle 11 Working Group practice guideht{ps://e
justice.europa.eu/content_parental_child_abduei@®en.do?clang=6n See also the sectidrhe return procedure under

Article 11(1) to 11(5)n Annex 1.

2 see Article 11(4).
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http://www.hcch.net/upload/wop/abduct2011pd08ae.pdf
https://e-justice.europa.eu/content_parental_child_abduction-309-en.do?clang=en
https://e-justice.europa.eu/content_parental_child_abduction-309-en.do?clang=en
https://e-justice.europa.eu/content_parental_child_abduction-309-en.do?clang=en
https://e-justice.europa.eu/content_parental_child_abduction-309-en.do?clang=en

According to severalinterviewees and respondents to the publ
consultation there areuncertainties about the procedural step® be taken
G2 LINRPGS G6KSGKSNI 2NJ y2d WI RSIj dz
particular not clear, which party has to prove whether or not adequ
arrangements are in place and how the communicatiogtween the
Member State where the proceedings are held and the Member St
GKSNBE G(GKS WFRSIljdzZ GS FINNYy3aSySyiaa
According to the Central Authorities consulted, théministrative steps to
be observed are not always cleam some Member States, orders refusi
the return of a child do not directly include the grounds of the refusal, wi
then makes it difficult to identify whether the case falls under Article 1:
andlengthens the procedure
These points lead toncertainty, as it is difficult for the parties to know whether the
steps taken are sufficient and will thus be recognised as adequate arrangements
addition, theseambiguities can lead to delayi§ the court does not know how to
assess the situation and tosts for legal advice for the partieés outlined above,
delays can haveerious consequences for the wedking of the child and the parent
child relationship.In addition,the well-being of the child could be endangeréafia
proper test is not carried .
CdzZNI KSNX2NBs Ay GKS S@Syli GKS O2dzNI
provided for in the Member States of enforcement, it may refuse the return order
since a norreturn order can be issued whenever it is not possible to establish,rwi
AAE 6S8S14az G(KIFG WIRSI dzl (i*8This NiNpayticlBrhe y
case because the procedure currently has to involve court or authorities in both
Member States. It is not possible for the court in the Member State of abduction
order certainprotective measureghat are considered a condition for the child to
return safely. Rather, if it is not possible to establish that such conditions are me
because the courts/authorities in the Member State of origin react late, the court
may refuse the return of the child. Therefore, the difficulties with this provision ca
cause digher number of refusals of return

et EiEg s atiEiEe il After a refusal on the return of the chilthsed specifically under Article 13 of the
Aile R RGR I EYS 1980 Hague Conventiothe courts in the Member State of origin che asked by the
chlelzhlesiniisni=lo=le - left-behind parent to examine the question of who has custody over the child onc
ojiienelleii=telile sl again®™ In addition, Article 11(6(8) provides a possibility for a new decision on the
Gl sl (5 return, which must be taken in the Member State of origin and is directly enforce
that has been if certified according to Article 42 of the Regulation.

ssielel [l R Elilly] The interplay of the initial retun procedure and the subsequent hearings on a new
algele==hllalefsizlgleolelsislls]l decision return/on custody may result in a situation that is detrimental to the-well
after a long time has being of the child. The evaluation has identified several difficulties and shortcom
passed with respect to these provisions.

First, there arembiguities related to the applicatiorof the article, whicHead to
delays It is not cleawhether it is possible to refer the question of custodyateourt
that is specialised in return proceedingsstead of the court that was premisly
seised for parental responsibility proceedings. In general terms, specialisation of
courts can contribute to a faster handling of return cases, as mentioned in the
previous suksection and the ECJ has recently rules that this is in principle possib
also for hearings under Article 11{@) > Another practical problem relates to the

2> The Malteg national expert indicated thiis is the reason that in spite of the stricter rules contained in

the Regulation, Maltese courts have nevertheless issued a number efetiom orders.This was also noted

by Eppler, J. (Forthcoming Grenzuberschreitered Kindesentfihrung Zum Zusammenspiel des Haager
Kindesentfihrungsibereinkommens mit der Verordnung (EG) Nr. 2201/2003 und dem Haager
Kinderschutziibereinkommehissertation to be published by Peter Lang GmbH.

"% See Article 11(6) to (8).

2" This question was posed to the ECJ in Cag®&14, David Bradbrooke v Anna Aleksandrowicz.
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transmission of document$o the original court which is prescribed in Article 11(6)
whenever a court issues a noeturn order, related documents including a copy of
the judgment and a transcript of the hearing must be sent to the responsible cou
the Member State of origin. It is currently not clear, which parts of these docume
must be translated and by whom.

Second, there are several practical difficulties tedisto the application of the article.
Extensive delaysccur since the court of origin decides on custody or on a new
return order, while the child and one of the parents are in another Member State
Under these circumstances it is often veifficult to organise hearingsbecause the
child and the abducting parent have to travel to participate in a hearing. This is
particularly difficult to organise if the abducting parent is not cooperating, which i
likely because he/she may be afraid that the courthia Member State of origin
favours the other parent. There are no prescribed procedures to deal with such
situations.In practice, such cases have been resolved by persuading the parent «
conducting the hearing in the other country. However, this t@mbe paid for by the
parties and was, therefore, associated with additionadts and delaysOn this basis,
such hearings can take years in some cases. Based on these delays, an eventui
return of the child may risk taking the child from the new surromgd, which he/she
has grown accustomed to in the meantime and may thus l&vere consequences
for the well-being of the child In addition, for the time such custody hearings are
being carried out, the child has to live with thacertain and stressfusituation of

not knowing where he or she will eventually livdt also appears thatourts do not
in all cases take sufficient account of the reasons why a return was initially refus:
Article 11(8) gives the court in the Member State of origin the pdigito order the
return of the child, although the court in the Member State of abduction came to
conclusion that a return would endanger the wiedling of the child. If the court in
the Member State where the child was present decided to refuse¢han of the
child, but the court in the Member State of origin decides that the child should be
returned nevertheless, this can hawegative consequences for the webkeing of

the child. Finally Central Authorities are not equally involveth such heangs,
although they could potentially support the application of these provisions.
Finally, it can be questioned whether the provisions are at all useful. In fact,
numerous stakeholders doubted the usefulness of these provisions, criticising th
decison on custody taken by the court of origin after proceedings on the return o
the child are completed can potentially overrule the initial decision. Firstly, they h
criticised that this can endanger the wblking of the child if courts do not take
sufficient account of the reasons why a return was refused (cf. second bullet poir
above).In addition, parents may have to follow unnecessarily lengthy proceeding
first in the Member State where the child was abducted to, and then in the Memt
State of oigin. The results of the second part of the procedure may render the fir
part of the procedure meaningless. This can antagonise parties, which may caus
additional stress for the child

SERREI SR The evidence collected for this study indicates that there are significant shortcon
SlislieEe IS EIEE I relating to the enforcement of return orders. Indeed, the actual enforcement of
all due to the usef return orders is considered by many respondents to the public consultation,
inefficient means for interviewees national experts and participants in the expert panebas of the most
SlelEsEnRe s TEE  problematic areas related to enforcemerit® The procedures and means of
aifpisErllleEillie el enforcement differ across Member States atelaysare common. In some Member
Regulation and States, enforcement procedurearttake over a year as enforcement courts re
(CEEENRREEREEIRGNE examine the initial decision that implied the return of the child. This is not in line v
content of decisions the objectives of the Regulation. There are several factors that can contribute to
delays. Sometimes, enforcement cam lampered because the parent who abduct

28 A comprehensive analysis of this issue can be found in the s&sttom orders are often enforced late or not at all due
to the use of inefficient means fmforcement or because of misapplications of the Regulation and reservations against the
content of decisions Annex 1.
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the child and the child are in hiding and the authorities are not able to locate ther
terms of the actors involved, it is regretted that Central Authorities are not involve
to a sufficient extent because thepuld positively facilitate enforcement due to the
experience with abduction cases and their involvement in the main proceedings.
addition, the coordination between the different parties involved does not always
function properly. This can lead etg.a situation in which the parties involved are
y2id AYyF2NN¥SR 27T | NAehg Wdebveriias ficde isna
mechanism for ensuring a high level of competence to the same extent in all cas
there may be cases where enforcementrisre stressful than it needs to be, e.g.
because there is nobody with psychological expertise. Finally, in some cases it it
ensured to a sufficient extent that the child is prepared for the reunion with the le
behind parent.

Criticism was voiced ithis regard that the Regulation does not include more detai
guidelines as to how expeditious enforcement can be achieved, e.g. through the
involvement of Central Authorities. In addition, the lack of effective sanctions for
non-compliance (i.e. if judgents are never enforced) was criticised by respondent
to the public consultation, interviewees and participants in the expert panel. The
delays havesevere consequences for the wedking of the child and the parent
child relationship

Support to citizes in crossborder proceedings by Central Authorities

Rules relating to the The Central Authorities are responsible for the collection and exchange
llCEUIREIReEiEll s information on the situation of the childf® Reports about the (potential) livin
Authorities to collect situation of children are often a required piece of evidence for judgments on ma
and exchange of parental responsibilityfor both national and international cases. The difficult
information on the identified generally lead tdelays in the procedurghat is used in international case
situation of the child to obtain such reports. While employees at the Central Authorities explained
that are not specific delays can ensue in botmational and international casespecific factors contribute
SV RETERUTTEREETEE] o additional delays in international cases

practical problems There is currentlyno deadline for Central Authorities to respondo
requests by other Central Authorities. Practitioners stated that this is on
the reasons for delays. Sometimes, it takes several months until a requ
answered.

Difficulties relating to communication can at times slow down cooperatio
There are still language barriers between certain Member States, whicl
generally solvedhrough translations of documents, emails etc. In additi
some Central Authorities do not make use of electronic means
communication. Thus, there may be delays, because letters take a long
to be delivered.

There areno guidelines on which typesf information need to be attached
to a case file that is exchanged across bordehs some cases, there ai
disagreements as to which specific pieces of information need ta
transmitted in response to requests. In some Member States, ¢
protection requirements prevent the Central Authorities from sendi
personal data related to the child. Other Central Authorities may require
data to continue with a case. If the information submitted is not compl
from the perspective of the receiving Authoritthis can lead taemporary
standstill of a case

Courts are usually dependent on the reports that are prepared by the Central
Authorities in order to make a decision on custody or access rights. Zldesay in
the activities of the Central Authoritiesill also lead to aelay in the procedure

before the court As discussed above, delays casult innegative consequences for

A comprehensive analysis of t ICooperatios of el supgon bytthe Cénwal n d
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_ the well-being of the child and the parenthild relationship.

WSS el Another task of the Central Authorities is to support courts when a child needs tc
provisions on the placed in institutional care or in a foster family in a different Member St&tSuch
procedure for the placements could be necessary in casesre the child does not have anybody to
sl ienlieles ook after him/her effectively or the child needs special support due to a mental ¢
S ERE S ESIE IS physical illness. Thus, such placements are usually required in order to ensure tl
the child experiences a sufficient level abfection in relation to his/her needs.

However, it appears that the relevant provisions in the Regulation do not functior
a satisfactory manner. This was highlighted by a majority of respondents to the
9dzNB LIS Y [/ 2YYAa&A 237 and oheddstakehbl@ersO 2 v & dzf
First, the procedures are taime consuming and not adapted to the urgencof

such decisions. Several factors contribute to delays:

The Central Authority in the Member State where the child
be placed currently has to be asked donsent before a chil
may be sent to that Member State, but there is no rule
ensures a fast response. Thus, the approval canobé&me-
consuming which is deleterious, as placing a child
institutional care or in a foster family is usually a reatof
urgency. Thusa del ay may have ser.i
level of protection and/or health.

As with the general tasks, there aifficulties relating to the
communication between Central Authorities, including
particular language barriersJack of clarity on the documents
be submitted to the requested Member State and a lack of ¢
on which authority bears the costs of translation (cf. point (a

In addition, there are exampleghere placements were carried out before consent
is granted, which can lead to additional complications. For example, if a child is
placed in a foster family in a different Member State without consent, it is possibl
that the foster family could not be examined beforehand or that the modalities (e
who bears the costs) could not be clarified. This may affect the-batig of the

child, because the child may need to move again or be sent back, which can cat
additional stress

CIEEEREVEReIR IS Social authorities play an important role in the application of the Brussels Ila
in the context of the Regulation. Generally, they fulfil, for example, the following tasks:
SUBPEIEE EITEED Hold an interview with the child for the purposes of preparir
Central Aithorities and . . . . .
local authorities/child report on its \{velbelnAg, living condltlon_s etc., and ascertainl
wlfere aniherties i the childds best interests
the proceedings Collect and provide to the Central Authority all relev
concerning children information conerning the child, its parents, etc.; and
Facilitate the communication between the Central Authority
the child or the parents, etc.
Practical difficulties have been reported regarding the cooperation between Cent
Authorities and local authorities. Difficulties appear to be based on the factltleat

280 A comprehensive analysis of this issue can be found in the sétitosufficiently specific provisions on the procedure
for the placement of a child in another Member Siraténnex 1.
8160%, i.e. 85 of 141 responses
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