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Introduction and legal basis 

On 3 April 2012 the European Central Bank (ECB) received a request from the Council of the European 
Union for an opinion on a proposal for a regulation on improving securities settlement in the European 
Union and on central securities depositories (CSDs) and amending Directive 98/26/EC ( 1 ) (hereinafter the 
‘proposed regulation’). On 19 April 2012 the ECB received a request from the European Parliament for an 
opinion on the proposed regulation. 

The ECB’s competence to deliver an opinion is based on Articles 127(4) and 282(5) of the Treaty on the 
Functioning of the European Union since the proposed regulation contains provisions which relate to the 
ECB’s definition and implementation of the monetary policy of the euro area and promotion of the smooth 
operation of payment systems under Article 127(2) of the Treaty, as well as the ECB’s contribution to the 
smooth conduct of policies pursued by the competent authorities relating to the prudential supervision of 
credit institutions and the stability of the financial system under Article 127(5) of the Treaty. Furthermore, 
Article 22 of the Statute of the European System of Central Banks and of the European Central Bank 
(hereinafter the ‘Statute of the ESCB’) provides that the ECB and the national central banks may provide 
facilities, and the ECB may make regulations, to ensure efficient and sound clearing and payment systems 
within the Union and with other countries. In accordance with the first sentence of Article 17.5 of the Rules 
of Procedure of the European Central Bank, the Governing Council has adopted this opinion. 

General observations 

Together with Directive 2004/39/EC ( 2 ) and the proposal for a regulation on OTC derivatives, central 
counterparties and trade repositories ( 3 ), the proposed regulation will be part of the regulatory framework 
for market infrastructures and trading venues. Because of their size, complexity and systemic interconnec
tedness, CSDs are deemed to be systemically important ( 4 ) and therefore require a comprehensive regulatory 
framework for supervision and oversight that combines micro- and macro-prudential tools. The ECB
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( 1 ) COM(2012) 73 final. 
( 2 ) Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in financial 

instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European 
Parliament and of the Council and repealing Council Directive 93/22/EEC (OJ L 145, 30.4.2004, p. 1). Currently 
under review. See the proposal for a directive of the European Parliament and of the Council on markets in financial 
instruments repealing Directive 2004/39/EC of the European Parliament and of the Council, COM(2011) 656 final, 
and the proposal for a regulation of the European Parliament and of the Council on markets in financial instruments 
and amending regulation [EMIR] on OTC derivatives, central counterparties and trade repositories, COM(2011) 652 
final. 

( 3 ) See the proposal for a regulation of the European Parliament and of the Council on OTC derivatives, central 
counterparties and trade repositories, COM(2010) 484 final. 

( 4 ) See paragraph 1 of the explanatory memorandum to the proposed regulation.



strongly supports the Commission’s proposal to strengthen the legal framework applicable to CSDs and to 
harmonise the rules underpinning the operation, authorisation and supervision of CSDs, as well as those 
relating to the issuance, holding and transfer of securities through such CSDs in the Union ( 5 ). 

The Eurosystem is developing TARGET2-Securities (T2S) with the aim of delivering a single settlement 
engine for Europe. Also in this context, the ECB strongly supports the proposed regulation, which will 
enhance the legal and operational conditions for cross-border settlement in the Union in general and in T2S 
in particular. In this respect, the ECB recommends that the proposed regulation, and the corresponding 
implementing acts, is adopted prior to the launch of T2S planned for June 2015. 

1. Scope of the regulation 

The proposed regulation lays down uniform requirements for the settlement of financial instru
ments ( 6 ). Under Directive 2004/39/EC ( 7 ) ‘financial instruments’ includes transferable securities, 
money market instruments, units in collective investment undertakings, derivative contracts, financial 
contracts for differences and emission allowances. The ECB notes in this respect that the proposed 
regulation does not define ‘financial instruments’ and that some parts of it apply only to ‘securities’ or 
transferable securities ( 8 ), whereas others also apply to money market instruments ( 9 ), units in collective 
investment undertakings and emission allowances ( 10 ). In addition, the proposed regulation defines 
CSDs as legal persons that operate a securities settlement system and perform at least one other 
core service listed in the Annex ( 11 ). The ECB is of the view that all three core services should be 
regulated. Against this backdrop, for the sake of legal clarity, the ECB recommends further clarifying 
the scope of the proposed regulation, both as regards the type of instruments it applies to and the 
definition of CSD. 

The definition of CSD should be amended to avoid regulatory arbitrage stemming from the creation by 
a CSD of two or three legal entities to perform different core activities without being subject to the 
Regulation applicable to CSDs. The ECB considers that each legal person offering any of the three core 
services indicated in Section A of the Annex should be subject to the Regulation. 

2. Cooperation between authorities 

2.1. The proposed regulation grants a predominant role to competent supervisory authorities and a 
supporting role to the members of the European System of Central Banks (ESCB) as relevant authorities 
with respect to CSDs. Taking into account the role of central banks as overseers and/or central banks 
of issue, as well as the fact that central banks use CSDs’ services for the settlement of monetary policy 
operations, the proposed regulation should ensure that the powers of competent authorities and the 
European Securities and Markets Authority (ESMA) are complemented and balanced by an adequate 
involvement of the members of the ESCB. Central banks and securities regulators in the Committee on 
Payment and Settlement Systems (CPSS) and the International Organisation of Securities Commissions 
(IOSCO) have recognised the importance of regulation, supervision and oversight in financial market 
infrastructures, including CSDs ( 12 ). The ECB considers that the proposed regulation should be
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( 5 ) See also the ECB services response of 22 March 2011 (hereinafter ‘the ECB response’) to the Commission’s public 
consultation on central securities depositories and on the harmonisation of certain aspects of securities settlement in 
the European Union (hereinafter the ‘Commission consultation’). The ECB response is available on the ECB’s website 
at http://www.ecb.int 

( 6 ) See Article 1(1) of the proposed regulation. 
( 7 ) Directive 2004/39/EC. The Commission’s proposal to repeal Directive 2004/39/EC (see footnote 3) also incorporates 

the notion of emission allowances. 
( 8 ) See Article 4(18) of Directive 2004/39/EC. 
( 9 ) See Article 4(19) of Directive 2004/39/EC. 

( 10 ) Emission allowances are defined in the proposed regulation by reference to Directive 2003/87/EC of the European 
Parliament and of the Council of 13 October 2003 establishing a scheme for greenhouse gas emission allowance 
trading within the Community and amending Council Directive 96/61/EC (OJ L 275, 25.10.2003, p. 32). 

( 11 ) See Article 2(1)(1) of and Section A of the Annex to the proposed regulation. 
( 12 ) See CPSS-IOSCO, ‘Principles for financial market infrastructures’, April 2012, available on the BIS website at http:// 

www.bis.org, in particular Chapter 4 (hereinafter the ‘CPSS-IOSCO principles’).

http://www.ecb.int
http://www.bis.org
http://www.bis.org


consistent with the CPSS-IOSCO principles. An effective and close cooperation should be fostered 
between competent authorities and the members of the ESCB, both from an oversight perspective and 
as central banks of issue and without prejudice to central bank powers ( 13 ). 

2.2. The ECB further notes that the proposed regulation already identifies a number of areas of cooperation 
and suggests some additional areas where it considers that this ESMA-ESCB involvement is also 
required. Moreover, the ECB stresses the need for joint ESMA-ESCB work on the development of 
draft technical standards. This should ensure that members of the ESCB do not need to develop 
additional, and potentially different, requirements in oversight measures, including legal acts. In 
addition, it would avoid the need for the continual assessment of CSDs taking part in the settlement 
of monetary policy operations against user standards ( 14 ) which would otherwise be required to meet 
the ESCB legal obligations. Timely and adequate exchange of necessary information, including for 
financial stability, oversight and statistical purposes, is also of particular importance in this context. 

2.3. The draft regulation should therefore provide for cooperation rules enabling the competent and 
relevant authorities to fulfil their responsibilities both domestically and in a cross-border context in 
accordance with the CPSS-IOSCO principles ( 15 ). The proposed regulation should facilitate compre
hensive supervision and oversight in a cross-border context given the expected development of cross- 
border operations and settlement, as well as links between CSDs, a feature which will be facilitated and 
even fostered by the launch of the T2S common platform. Competent authorities should have the 
option of deciding on the appropriate form of cooperation arrangements. Against this backdrop, the 
option to establish colleges of authorites could be envisaged in particular when a CSD engages in 
cross-border activity through a subsidiary or a branch or where the provision of cross-border services 
becomes substantial ( 16 ). 

3. Macro-prudential oversight 

It has been recognised that robust financial market infrastructures, including securities settlement 
systems, are an essential contribution to financial stability by reducing systemic risk ( 17 ). The ECB 
notes that macro-prudential oversight by the European Systemic Risk Board and by relevant 
national authorities as appropriate should be performed without prejudice to the respective powers 
of the members of the ESCB. 

4. Central bank money settlement 

The proposed regulation allows CSDs to offer cash settlement in commercial bank money when 
settlement in central bank money is not practical and available ( 18 ). This is in line with the CPSS- 
IOSCO principles and the ESCB-CESR recommendations ( 19 ), evidencing that central bank liquidity and 
commercial bank money are not equivalent options in terms of risk. Where a CSD is allowed to offer 
cash settlement in commercial bank money, it should be required to establish and monitor adherence 
to strict criteria for the credit institution acting as settlement bank ( 20 ). The ECB further welcomes that 
the proposed regulation does not regulate access to central bank credit, including emergency liquidity 
assistance, which is a prerogative of central banks and is directly linked to monetary policy.
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( 13 ) See ECB Opinion CON/2011/1 of 13 January 2011 on a proposal for a regulation of the European Parliament and of 
the Council on OTC derivatives, central counterparties and trade repositories (OJ C 57, 23.2.2011, p. 1). All ECB 
opinions are published on the ECB’s website at http://www.ecb.europa.eu 

( 14 ) Standards for the use of EU securities settlement systems in ESCB credit operations, European Monetary Institute, 
January 1998. 

( 15 ) See in particular Responsibility E (Cooperation with other authorities) of the CPSS-IOSCO principles. 
( 16 ) Both the EU EMIR legislative framework and Directive 2006/48/EC relating to the taking up and pursuit of the 

business of credit institutions (OJ L 177, 30.6.2006, p. 1) and the CPSS-IOSCO principles already provide for the 
establishment of colleges. 

( 17 ) See Financial Stability Board, ‘Reducing the moral hazard posed by systemically important financial institutions — 
recommendations and time lines’, October 2010, p. 8. 

( 18 ) Article 37(2) of the proposed regulation. 
( 19 ) See in this respect principle 9 of the CPSS-IOSCO principles, and Recommendation 10 of the ESCB-CESR ‘Recom

mendations for securities settlement systems and recommendations for central counterparties in the European Union’, 
May 2009 (hereinafter the ‘ESCB-CESR recommendations’). 

( 20 ) See in this respect principle 9 of the CPSS-IOSCO principles and Recommendation 10 of the ESCB-CESR recom
mendations.

http://www.ecb.europa.eu


5. CSDs and banking type of ancillary services 

5.1. The proposed regulation provides that CSDs cannot themselves provide any banking type of ancillary 
services and that they should instead be authorised to designate one or more credit institutions to 
perform certain banking type of ancillary services defined in the proposed regulation. However, by way 
of derogation and taking account of certain safeguards, some CSDs may be granted a limited auth
orisation to perform such services ( 21 ). 

5.2. This requires a careful review to ensure consistency with the Union competition rules and systemic 
macroprudential oversight and banking legislative frameworks ( 22 ), as well as an appropriate allocation 
of tasks between the CSDs’ supervisory authorities and the banking supervisory authorities. In this 
respect and as pointed out in a previous opinion the ECB favours the systematic involvement of the 
European Banking Authority (EBA) to undertake any prior technical analysis regarding Union banking 
legislation ( 23 ). 

More specifically, the proposed regulation distinguishes between banking type of ancillary services for 
the participants of a securities settlement system related to settlement service on the one hand, and 
banking type of ancillary services related to other core or ancillary services on the other hand ( 24 ). It 
also empowers the Commission to adopt delegated acts to specify these ancillary services ( 25 ). The ECB 
is of the view that the above distinction is not clear and that the banking type of ancillary services 
referred to should be aligned as much as possible to the terminology in European banking legislation. 

5.3. The framework for the provision of ancillary banking services should be guided by an appropriate 
mitigation of risks whilst safeguarding the efficiency of CSDs in providing their services. Given the 
crucial nature of this issue, a more comprehensive assessment of the various options for the provision 
of ancillary banking services may be warranted. Such an assessment would be of assistance in fully 
determining (a) different risks, including resolution-based risks as well as legal, credit, liquidity, oper
ational and business risks, and (b) efficiency profiles inherent to these options and it would help to 
define the safest and most efficient model. The ECB is prepared to contribute to such an assessment. 

Furthermore, there should be no uncertainty as to the exact scope of the ancillary banking services 
which designated credit institutions would be authorised to perform ( 26 ), the prudential requirements to 
which they would be subject, and their degree of autonomy vis-à-vis the banking legislative frame
work ( 27 ). 

5.4. The proposed regulation limits the services to be provided by a designated credit institution that 
belongs to the same group as the CSD ( 28 ). The ECB understands that this limitation is driven by 
risk considerations, in particular the avoidance of spillover effects. The ECB recommends extending this 
limitation to all credit institutions providing banking services listed in Section C of the Annex for the 
participants of a securities settlement system having regard to the potential adverse effects on the 
ability of the CSD to continue to perform its functions, in particular those based on a delivery versus 
payment mechanism, in the case of a resolution or insolvency of the credit institution. 

5.5. Lastly, the ECB considers that the proposed procedure for granting a derogation is rather complex and 
could be streamlined to achieve the necessary degree of certainty and uniformity. In particular, the 
adoption of objective criteria, including quantitative criteria where possible, in addition to the necessary 
qualitative criteria provided for in the proposal, should be ensured for determining whether a dero
gation may be granted or not.
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( 21 ) See in particular Title IV and Section C of the Annex to the proposed regulation. 
( 22 ) See Directive 2006/48/EC and the amendments currently under discussion in the presidency compromise texts. 
( 23 ) See in this respect paragraph 3.2 of ECB Opinion CON/2012/5 of 25 January 2012 on a proposal for a directive on 

the access to the activity of credit institutions and the prudential supervision of credit institutions and investment 
firms and a proposal for a regulation on prudential requirements for credit institutions and investment firms 
(OJ C 105, 11.4.2012, p. 1). 

( 24 ) See Section C of the Annex to the proposed regulation. 
( 25 ) See Article 2(2) of the proposed regulation. 
( 26 ) See Article 54 of the proposed regulation. 
( 27 ) See in this respect Articles 57 and 58 of the proposed regulation. 
( 28 ) See Article 52(5) of the proposed regulation.



6. Consistency with global standards for CSDs 

The proposed regulation recognises that the Regulation should follow the existing recommendations 
developed by CPSS-IOSCO ( 29 ). Nevertheless, there are some inconsistencies between the CPSS-IOSCO 
principles and the proposed regulation, which the ECB recommends addressing. For example, 
requirements for tiered participation ( 30 ) are not addressed by the proposed regulation. Furthermore, 
the proposed regulation mentions the need to manage risks stemming from interdependencies ( 31 ) only 
in the context of operational risk ( 32 ). There are also inconsistencies concerning the management of 
liquidity risk ( 33 ), i.e. the proposed regulation does not distinguish between deferred net settlement 
systems (DNS) that provide a settlement guarantee and those DNS that do not. This is not in line with 
the CPSS-IOSCO principles which require DNS providing a settlement guarantee to cover credit and 
liquidity exposures fully, while DNS without a settlement guarantee need to cover the credit exposures 
to the largest two participants and their affiliates and the liquidity exposure to the largest participant 
and its affiliates. 

7. Outsourcing to public entities 

The proposed regulation introduces requirements that CSDs have to fulfil when outsourcing part of 
their activities ( 34 ). An exemption is made for situations where a CSD outsources certain of its oper
ations to public entities, provided that an appropriate legal, regulatory and operational framework 
governs this arrangement. The ECB notes that this exemption would cover the current T2S project 
undertaken by the Eurosystem. The ECB welcomes this exemption, which takes into account that such 
outsourcing may result in significant benefits for the economy, contributes to the performance of 
Eurosystem tasks and is subject to a framework agreement containing safeguards ( 35 ). 

8. Conflict of laws 

The proposed regulation provides as a general rule that any question with respect to proprietary 
aspects in relation to securities held by a CSD is governed by the law of the country where the 
securities account is maintained ( 36 ). While such a general rule is consistent with the approach followed 
in other Union legal acts of applying the law of the place of the relevant intermediary to proprietary 
aspects in relation to securities ( 37 ), the ECB strongly objects to the introduction of the additional 
conflict of laws rules which would be inconsistent with existing Union legislation and would affect 
legal certainty ( 38 ). 

In addition, and as pointed out in a previous opinion, while a clear and simple conflict of laws rule for 
all aspects of book-entry securities is important for the efficient and secure cross-border holding and 
transfer of financial instruments, the practical application of a single conflict of laws regime for cross- 
border securities clearing and settlement in the Union continues to reveal differences between Member 
States concerning the interpretation of ‘location of an account’ ( 39 ). In this respect, the ECB considers it 
necessary to harmonise the various Union legal frameworks for holding and disposing of securities and 
the exercise of rights attached to securities in line with the final report of the Legal Certainty 
Group ( 40 ).
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( 29 ) See recital 25 of the proposed regulation. 
( 30 ) See principle 19 of the CPSS-IOSCO principles. 
( 31 ) See principle 3 of the CPSS-IOSCO principles. 
( 32 ) Article 42(6) of the proposed regulation. 
( 33 ) See principle 7 of the CPSS-IOSCO principles and Article 57 of the proposed regulation. 
( 34 ) See Article 28 of the proposed regulation. 
( 35 ) See the Commission consultation and the ECB response. 
( 36 ) See Article 46(1) of the proposed regulation. 
( 37 ) See Article 9 of Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 on settlement 

finality in payment and securities settlement systems (OJ L 166, 11.6.1998, p. 45), Article 9 of Directive 2002/47/EC 
of the European Parliament and of the Council of 6 June 2002 on financial collateral arrangements (OJ L 168, 
27.6.2002, p. 43), and Article 24 of Directive 2001/24/EC of the European Parliament and of the Council of 4 April 
2001 on the reorganisation and winding up of credit institutions (OJ L 125, 5.5.2001, p. 15). 

( 38 ) See Article 46(2) of the proposed regulation. 
( 39 ) See in this respect ECB Opinion CON/2008/37 of 7 August 2008 on a proposal for a directive amending Directive 

98/26/EC and Directive 2002/47/EC (OJ C 216, 23.8.2008, p. 1), paragraph 8. 
( 40 ) See http://ec.europa.eu/internal_market/financial-markets/docs/certainty/2ndadvice_final_en.pdf

http://ec.europa.eu/internal_market/financial-markets/docs/certainty/2ndadvice_final_en.pdf


9. Specific regime for resolution of CSDs 

As the proposed regulation does not contain a specific, comprehensive regime for the resolution of 
CSDs, the ECB recommends adopting such a regime. 

Where the ECB recommends that the proposed regulation is amended, specific drafting proposals are set out 
in the Annex accompanied by explanatory text to this effect. 

Done at Frankfurt am Main, 1 August 2012. 

The President of the ECB 

Mario DRAGHI
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ANNEX 

Drafting proposals 

Text proposed by the Commission Amendments proposed by the ECB ( 1 ) 

Amendment 1 

Recital 6 

‘6. The Financial Stability Board (FSB) called, on 
20 October 2010, for more robust core market infra
structures and asked for the revision and enhancement 
of the existing standards. The Committee on Payments 
and Settlement Systems (CPSS) of the Bank of Inter
national Settlements (BIS) and the International 
Organisation of Securities Commissions (IOSCO) are 
finalising draft global standards. These are to replace 
the BIS recommendations from 2001, which were 
adapted through non-binding guidelines at European 
level in 2009 by the European System of Central 
Banks (ESCB) and the Committee of European 
Securities Regulators (CESR).’ 

‘6. The Financial Stability Board (FSB) called, on 
20 October 2010, for more robust core market infra
structures and asked for the revision and enhancement 
of the existing standards. In April 2012, Tthe 
Committee on Payments and Settlement Systems 
(CPSS) of the Bank of International Settlements (BIS) 
and the International Organisation of Securities 
Commissions (IOSCO) are finalising draft global 
standards published principles for financial market 
infrastructures. These principles are to replace theBIS 
CPSS-IOSCO recommendations for securities 
settlement systems from November 2001, which 
were adaptedimplemented at Union level 
throughnon-binding guidelines the recommendations 
for securities settlement systems and for central 
counterparties at European level jointly adopted in 
May 2009 by the European System of Central Banks 
(ESCB) and the Committee of European Securities 
Regulators (CESR).’ 

Explanation 

The amendment takes account of the adoption of the CPSS-IOSCO principles and clarifies the reference to the ESCB-CESR. 

Amendment 2 

Recital 8 

‘8. One of the basic tasks of the ESCB is to promote the 
smooth operation of payment systems. In this respect, 
the members of the ESCB execute oversight by ensuring 
efficient and sound clearing and payment systems. The 
members of the ESCB often act as settlement agents for 
the cash leg of the securities transactions. They are also 
important clients of CSDs, which often manage the 
collateralisation of monetary policy operations. The 
members of the ESCB should be closely involved by 
being consulted in the authorisation and supervision of 
CSDs, recognition of third country CSDs and the 
approval of CSD links. They should also be closely 
involved by being consulted in the setting of regulatory 
and implementing technical standards as well as of 
guidelines and recommendations. The provisions of 
this Regulation should be without prejudice to the 
responsibilities of the European Central Bank (ECB) 
and the National Central Banks (NCBs) to ensure 
efficient and sound clearing and payment systems 
within the Union and other countries.’ 

‘8. One of the basic tasks of the ESCB is to promote the 
smooth operation of payment systems. In this respect, 
the members of the ESCB execute oversight by 
ensuring efficient and sound clearing and payment 
systems. The members of the ESCB often act as 
settlement agents for the cash leg of the securities 
transactions. They are also important clients of CSDs, 
which often manage the collateralisation of monetary 
policy operations. The members of the ESCB should be 
closely involved by being and be consulted in the au
thorisation and supervision of CSDs, recognition of 
third country CSDs and the approval of CSD links. 
To prevent the emergence of parallel sets of 
rules, Tthey should also be closely involved by being 
and be consulted in the setting of regulatory and 
implementing technical standards as well as of 
guidelines and recommendations. The provisions of 
this Regulation should beare without prejudice to the 
responsibilities of the European Central Bank (ECB) and 
the National Central Banks (NCBs) to ensure efficient 
and sound clearing and payment systems within the 
Union and other countries. Access to information 
by the members of the ESCB is crucial for the 
adequate performance of their oversight of 
financial market infrastructures as well as to the 
function of a central bank of issue.’
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Text proposed by the Commission Amendments proposed by the ECB ( 1 ) 

Explanation 

The amendment aims to underline the importance of close and equal cooperation between ESMA and the ESCB when preparing draft 
technical standards. It also addresses access to information by the relevant stakeholders. It would support the proposed amendments to 
Article 20. 

Amendment 3 

Recital 25 

‘25. Considering the global nature of financial markets and 
the systemic importance of the CSDs, it is necessary 
to ensure international convergence of the prudential 
requirements to which they are subject. The 
provisions of this Regulation should follow the 
existing recommendations developed by CPSS- 
IOSCO and ESCB-CESR. ESMA should consider the 
existing standards and their future developments 
when drawing up or proposing to revise the regu
latory technical and implementing standards as well 
as the guidelines and recommendations required in 
this Regulation.’ 

‘25. Considering the global nature of financial markets and 
the systemic importance of the CSDs, it is necessary 
to ensure international convergence of the prudential 
requirements to which they are subject. The 
provisions of this Regulation should follow the 
existing recommendations developed by CPSS- 
IOSCO principles for financial market infra
structures and the ESCB-CESR recommendations 
for securities settlement systems and recommen
dations for central counterparties in the European 
Union. ESMA should consider the existing standards 
and their future developments when drawing up or 
proposing to revise the draft regulatory technical and 
implementing standards as well as the guidelines and 
recommendations required referred to in this Regu
lation.’ 

Explanation 

The amendment aims at clarifying the text of this recital and takes into account the adoption of the CPSS-IOSCO principles. 

Amendment 4 

Recital 35 

‘35. The safety of the link arrangements set up between 
CSDs should be subject to specific requirements to 
enable the access of their respective participants to 
other securities settlement systems. The requirement 
to provide banking type of ancillary services in 
separate legal entity should not prevent CSDs from 
receiving such services, in particular when they are 
participants in a securities settlement system 
operated by another CSD. It is particularly 
important that any potential risks resulting from the 
link arrangements such as credit, liquidity, organisa
tional or any other relevant risks for CSDs are fully 
mitigated. For interoperability links, it is important 
that linked securities settlement systems have 
identical moments of entry of transfer orders into 
the system, irrevocability of transfer orders and 
finality of transfers of securities and cash. The same 
principles should apply to CSDs that use a common 
settlement information technology (IT) infrastructure.’ 

‘35. The safety of the link arrangements set up between 
CSDs should be subject to specific requirements to 
enable the access of their respective participants to 
other securities settlement systems. The requirement 
to provide banking type of ancillary services in 
separate legal entity should not prevent CSDs from 
receiving such services, in particular when they are 
participants in a securities settlement system 
operated by another CSD. It is particularly 
important that any potential risks resulting from the 
link arrangements such as credit, liquidity, organisa
tional or any other relevant risks for CSDs are fully 
mitigated. For interoperability links, it is important 
that linked securities settlement systems Directive 
98/26/EC requires systems, to the extent 
possible, tohave identical ensure that their rules 
are coordinated concerning the moments of entry 
of transfer orders into the system, irrevocability of 
transfer orders and finality of transfers of securities 
and cash. The same principles should apply to CSDs 
that use a common settlement information tech
nology (IT) infrastructure.’ 

Explanation 

The amendment introduces a reference to Directive 98/26/EC as Article 3(4) thereof requires systems to coordinate, to the extent 
possible, the rules of all interoperable systems concerned. See also the proposal to add a new paragraph to Article 45 of the proposed 
regulation.
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Text proposed by the Commission Amendments proposed by the ECB ( 1 ) 

Amendment 5 

Article 1(4) and Article 1(5) (new) 

‘4. Articles 9 to 18 and 20 as well as the provisions of 
Title IV do not apply to the members of the European 
System of Central Banks (ESCB), other Member States’ 
national bodies performing similar functions or Member 
States’ public bodies charged with or intervening in the 
management of the public debt.’ 

‘4. Articles 9 to 18 and 20 as well as the provisions of 
Title IV do This Regulation shall not apply to the 
members of the European System of Central Banks 
(ESCB), other Member States’ national bodies performing 
similar functions or Member States’ public bodies charged 
with or intervening in the management of the public debt. 

5. Notwithstanding paragraph 4, this Regulation, 
with the exception of Article 7(1) and Articles 9 to 
18, 20, 25 and 44 as well as the provisions of Title IV, 
applies to the members of the ESCB when operating a 
securities settlement system and performing the core 
services listed in Section A of the Annex.’ 

Explanation 

The ECB supports a general exemption from financial services legislation for the members of the ESCB. At the same time, the ECB 
supports the application of the proposed regulation, with the exemption of the authorisation and supervision requirements provided 
for in Articles 9 to 18 and 20 as well as in Title IV, to members of the ESCB that operate securities settlement systems. The 
amendment aims at providing for this. In addition, the reference to other Member States’ national bodies performing similar 
functions is deleted since it is redundant given the reference to ESCB members. 

Amendment 6 

Article 2(1) 

‘ “central securities depository” (“CSD”) means a legal 
person that operates a securities settlement system listed 
in point 3 of Section A of the Annex and performs at 
least one other core service listed in Section A of the 
Annex;’ 

‘ “central securities depository” (“CSD”) means a legal 
person that operates a securities settlement system listed 
in point 3 of Section A of the Annex and performs at least 
one other of the core services listed in Section A of the 
Annex;’ 

Explanation 

The amendment changes the definition of CSD to avoid regulatory arbitrage stemming from the creation by a CSD of two or three 
legal entities to perform different core activities without being subject to regulation applicable to CSDs. The ECB considers that each 
legal person offering any of the three core services indicated in Section A of the Annex should be subject to the Regulation. 

Amendment 7 

Article 3(1) 

‘1. Any company that issues transferable securities 
which are admitted to trading on regulated markets shall 
arrange for such securities to be represented in book-entry 
form as immobilisation through the issuance of a global 
note, which represents the whole issue, or subsequent to a 
direct issuance of the securities into a dematerialised form.’ 

‘1. Any company legal entity that issues transferable 
securities which are admitted to trading on regulated 
markets shall arrange for such securities to be represented 
in book-entry form as immobilisation through the issuance 
of a global note, which represents the whole issue, or 
subsequent to a direct issuance of the securities into a 
dematerialised form.’ 

Explanation 

Transferable securities can be issued by companies and by other legal entities, such as Member States, Member States’ regional or 
local authorities, or public international bodies. It is proposed to broaden the scope of Article 3(1) of the proposed regulation to 
include issuers other than companies, by replacing the term ‘company’ with ‘legal entity’. If this proposal is accepted, Article 4(1) of 
the proposed regulation should be amended accordingly. 

Amendment 8 

Article 6(4) 

‘4. The European Securities and Markets Authority 
(ESMA) shall develop in consultation with the members 
of the European System of Central Banks (ESCB) draft 
regulatory technical standards to specify the details of the 

‘4. The European Securities and Markets Authority 
(ESMA), shall develop in consultationwith close 
cooperation with the members of the European System 
of Central Banks (ESCB) shall develop draft regulatory
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procedures enabling confirmation of relevant details of 
transactions and facilitating settlement referred to in para
graphs 1 and 2 and the details of the monitoring tools 
identifying likely settlement fails referred to in paragraph 3. 

[…]’ 

technical standards to specify the details of the procedures 
enabling confirmation of relevant details of transactions 
and facilitating settlement referred to in paragraphs 1 and 
2 and the details of the monitoring tools identifying likely 
settlement fails referred to in paragraph 3. 

[…]’ 

Explanation 

The amendment aims at ensuring the adequate involvement of the ESCB in the development of draft regulatory standards by ESMA. 

Amendment 9 

Article 7(1) 

‘1. For each securities settlement system it operates, a 
CSD shall establish a system that monitors settlement 
fails of transactions in financial instruments referred to in 
Article 5(1). It shall provide regular reports to the 
competent authority and to any person with a legitimate 
interest as to the number and details of settlement fails and 
any other relevant information. The competent authorities 
shall share with ESMA any relevant information on 
settlement fails.’ 

‘1. For each securities settlement system it operates, a 
CSD shall establish a system that monitors settlement fails 
of transactions in financial instruments referred to in 
Article 5(1). It shall provide regular reports to the 
competent authority, to the authorities referred to in 
Article 11 and to any person with a legitimate interest 
as to the number and details of settlement fails and any 
other relevant information. The competent authorities shall 
share with ESMA any relevant information on settlement 
fails.’ 

Explanation 

The proposed amendment aims at ensuring the provision of timely and adequate information to both competent authorities and the 
members of the ESCB. 

Amendment 10 

Article 8 

‘1. The relevant authority of the Member State whose 
law applies to the securities settlement system operated 
by a CSD shall be competent for ensuring that Articles 6 
and 7 are applied and for monitoring the penalties 
imposed, in close cooperation with the authorities 
competent for the supervision of the regulated markets, 
MTFs, OTFs, and CCPs referred to in Article 7. In 
particular, the authorities shall monitor the application of 
penalties referred to in Article 7(2) and (4) and of the 
measures referred to in Article 7(6). 

2. In order to ensure consistent, efficient and effective 
supervisory practices within the Union in relation to 
Articles 6 and 7 of this Regulation, ESMA may issue 
guidelines in accordance with Article 16 of Regulation 
(EU) No 1095/2010.’ 

‘1. The relevant authorityiesof the Member State whose 
law applies to the securities settlement system operated by 
a CSD referred to in Article 10 shall be competent 
responsible for ensuring that Articles 6 and 7 are 
applied and for monitoring the any penalties imposed, in 
close cooperation with the authorities competent for the 
supervision of the regulated markets, MTFs, OTFs, and 
CCPs referred to in Article 7, and the authorities 
referred to in Article 11(1). In particular, these au
thorities shall monitor the application of penalties 
referred to in Article 7(2) and (4) and of the measures 
referred to in Article 7(6). 

2. In order to ensure consistent, efficient and effective 
supervisory practices within the Union in relation to 
Articles 6 and 7 of this Regulation, ESMA may issue, in 
close cooperation with the members of the ESCB, 
guidelines in accordance with Article 16 of Regulation 
(EU) No 1095/2010.’ 

Explanation 

The term ‘relevant authority’ is not defined in Article 1 of the proposed regulation. The amendment to paragraph 1 aims at clarifying 
that the authorities referred to in Article 10 and Article 11(1) should ensure compliance with Articles 6 and 7. The ECB further 
notes that the reference to applicable law is not aligned with the terminology used in Directive 98/26/EC ( 2 ). The proposed
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amendment to paragraph 2 aims at ensuring adequate involvement of the members of the ESCB. Articles 7(8), 15(7) to (8), 20(8) 
to (9), 24(8), 27(3) to (4), 30(6), 34(4), 35(6), 36(9), 42(7), 44(3), 47(6), 50(6), 51(5), 53(6), 57(5) and 58(4) should be 
amended accordingly. 

Amendment 11 

Article 11(1) 

‘1. The following authorities shall be involved in the 
authorisation and supervision of CSDs whenever 
specifically referred to in this Regulation: 

(a) the authority responsible for the oversight of the 
securities settlement system operated by the CSD in 
the Member State whose law applies to that securities 
settlement system; 

(b) where applicable, the central bank in the Union in 
whose books the cash leg of a securities settlement 
system operated by the CSD is settled or, in case of 
settlement through a credit institution in accordance 
with Title IV, the central bank in the Union of issue 
of the relevant currency.’ 

‘1. The following authorities shall be involved in the 
authorisation and supervision of CSDs whenever 
specifically referred to in this Regulation: 

(a) the authority responsible for the oversight of the 
securities settlement system operated by the CSD in 
the Member State whose law applies to that securities 
settlement system; 

(b) where applicable, the central bank in the Union issuing 
the currency in which settlement takes place; 

(c) where relevant, the member of the ESCB in whose 
books the cash leg of a securities settlement system 
operated by the CSD is settled or, in case of settlement 
through a credit institution in accordance with Title IV, 
the central bank in the Union of issue of the relevant 
currency.’ 

Explanation 

The amendment aims at clarifying the role of central banks of issue, and that settlement in central bank money should be understood 
as settlement in the currency issued by that central bank. 

Amendment 12 

Article 12(1), second subparagraph 

‘In order to ensure consistent, efficient and effective super
visory practices within the Union, including cooperation 
between authorities referred to in Articles 9 and 11 in 
the different assessments necessary for the application of 
this Regulation, ESMA may issue guidelines addressed to 
authorities referred to in Article 9 in accordance with 
Article 16 of Regulation (EU) No 1095/2010.’ 

‘In order to ensure consistent, efficient and effective super
visory practices within the Union, including cooperation 
between authorities referred to in Articles 9 and 11 in 
the different assessments necessary for the application of 
this Regulation, ESMA, in close cooperation with the 
members of the ESCB, may issue guidelines addressed 
to authorities referred to in Article 9 in accordance with 
Article 16 of Regulation (EU) No 1095/2010.’ 

Explanation 

The proposed amendment aims at ensuring the adequate involvement of the members of the ESCB in the preparation of ESMA 
guidelines as authorities referred to in Article 11 of the proposed regulation. 

Amendment 13 

Article 13 

‘The authorities referred to in Articles 9 and 11 shall 
immediately inform ESMA and each other of any 
emergency situation relating to a CSD, including of any 
developments in financial markets, which may have an 
adverse effect on market liquidity and on the stability of 
the financial system in any of the Member States where the 
CSD or one of its participants are established.’ 

‘Without prejudice to the notification referred to in 
Article 6 of Directive 98/26/EC, Tthe authorities 
referred to in Articles 9 and 11 shall immediately inform 
ESMA, the ESRB and each other of any emergency 
situation relating to a CSD, including of any developments 
in financial markets, which may have an adverse effect on 
market liquidity, the stability of a currency in which 
settlement takes place, integrity of monetary policy 
and the stability of the financial system in any of the 
Member States where the CSD or one of its participants 
are established.’
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Explanation 

The amendment aims at involving the ESRB in view of the nature of the emergency situation referred to, which may affect the 
stability of the financial system. It also aims at clarifying that the stability of relevant currencies and the integrity of monetary policy 
are relevant factors for the safety of CSDs. The information procedure in this Article should be without prejudice to the notification 
required under Article 6(3) of Directive 98/26/EC. 

Amendment 14 

Article 15(5) 

‘5. The competent authority shall, before granting au
thorisation to the applicant CSD, consult the competent 
authorities of the other Member State involved in the 
following cases: 

[…]’ 

‘5. The competent authority shall, before granting au
thorisation to the applicant CSD, consult the competent 
authorities and the authorities referred to in Article 11 
of the other Member State involved in the following cases: 

[…]’ 

Explanation 

The CPSS-IOSCO principles underline the importance of cooperation between central banks, supervisors and other relevant au
thorities. The proposed amendment aims at ensuring such cooperation with respect to the rules applicable to authorisation of CSDs. 
If this proposal is accepted, Article 17(2), Article 18(2), Article 22 and Article 23 of the proposed regulation should be amended 
accordingly. 

Amendment 15 

Article 17(1)(d) 

‘An authorised CSD shall submit a request for authorisation 
to the competent authority of the Member State where it is 
established whenever it wishes to outsource a core service 
to a third party under Article 28 or extend its activities to 
one or more of the following: 

[…] 

(d) setting up any CSD link.’ 

‘An authorised CSD shall submit a request for authorisation 
to the competent authority of the Member State where it is 
established whenever it wishes to outsource a core service 
to a third party under Article 28 or extend its activities to 
one or more of the following: 

[…]; 

(d) setting up any interoperability CSD link.’ 

Explanation 

Considering its administrative burden, the procedure provided for in Article 17(1) should be limited to interoperable CSD links. It is 
also proposed to apply similar amendments to Articles 45(2) and 50(3) of the proposed regulation. 

Amendment 16 

Article 19(2) 

‘2. Central banks shall immediately inform ESMA of any 
CSD that they operate.’ 

‘2. Central banks Members of the ESCB shall 
immediately inform ESMA of any CSD securities 
settlement system that they operate.’ 

Explanation 

The amendment aims at clarifying the scope of Article 19(2). In line with recital 9 and Article 1(4) of the proposed regulation, it 
clarifies that members of the ESCB do not operate CSDs, but may operate a securities settlement system and perform another core 
service listed in Section A of the Annex. 

Amendment 17 

Article 20 

‘1. The competent authority shall, at least on an annual 
basis, review the arrangements, strategies, processes and 
mechanisms implemented by a CSD with respect to 
compliance with this Regulation and evaluate the risks to 
which the CSD is, or might be, exposed. 

[…] 

‘1. The competent authority shall, at least on an annual 
basis, review the arrangements, strategies, processes and 
mechanisms implemented by a CSD with respect to 
compliance with this Regulation and evaluate the risks to 
which the CSD is, or might be, exposed or associated 
with. The competent authority shall be entitled to 
collect all the relevant information necessary for its 
evaluation. 

[…]
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4. When performing the review and evaluation referred 
to in paragraph 1, the competent authority shall consult at 
an early stage the relevant authorities referred to in 
Article 11 concerning the functioning of the securities 
settlement systems operated by the CSD. 

5. The competent authority shall regularly, and at least 
once a year, inform the relevant authorities referred to in 
Article 11 of the results, including any remedial actions or 
penalties, of the review and evaluation referred to in 
paragraph 1. 

[…]’ 

4. When performing the review and evaluation referred 
to in paragraph 1, the competent authority shall consult at 
an early stage closely cooperate with the relevant au
thorities referred to in Article 11 at an early stage 
concerning the functioning of the securities settlement 
systems operated by the CSD. 

5. The competent authority shall discuss regularly and 
at least once a year, inform in advance with the relevant 
authorities referred to in Article 11 of the results, including 
any remedial actions or penalties, of the review and 
evaluation referred to in paragraph 1. 

[…]’ 

Explanation 

The amendment to paragraph 1 aims at ensuring that the competent authorities collect and receive all relevant information necessary 
for the assessment and macro-prudential analysis of risks to which a CSD is or may be exposed, including risks associated with its 
systemic role. 

The amendments to paragraphs 4 and 5 aim at formalising close cooperation between competent authorities, overseers and other 
relevant authorities. 

Amendment 18 

Article 21(2) 

‘2. Any CSD wishing to provide its services within the 
territory of another Member State for the first time, or to 
change the range of services provided shall communicate 
the following information to the competent authority of 
the Member State where it is established: 

(a) the Member State in which it intends to operate; 

(b) a programme of operations stating in particular the 
services which it intends to provide; 

(c) in case of a branch, the organisational structure of the 
branch and the names of those responsible for the 
management of the branch.’ 

‘2. Any CSD wishing to provide its services within the 
territory of another Member State for the first time, or to 
change the range of services provided shall communicate 
the following information to the competent authority of 
the Member State where it is established: 

(a) the Member State in which it intends to operate; 

(b) a programme of operations stating in particular the 
services which it intends to provide, including the 
currency or currencies it processes; 

(c) in case of a branch, the organisational structure of the 
branch and the names of those responsible for the 
management of the branch.’ 

Explanation 

The CSD should provide information on the currency or currencies in which it provides settlement. This information is necessary in 
order to determine the central banks of issue that should be involved in the authorisation and assessment process of that CSD. 

Amendment 19 

Article 21(3) 

‘3. Within three months from the receipt of the 
information referred to in paragraph 2, the competent 
authority shall communicate that information to the 
competent authority of the host Member State unless, by 
taking into account the provision of services envisaged, it 
has reasons to doubt the adequacy of the administrative 
structure or the financial situation of the CSD wishing to 
provide its services in the host Member State.’ 

‘3. Within three months from the receipt of the 
information referred to in paragraph 2, the competent 
authority shall communicate that information to the au
thorities referred to in Article 11 and the competent 
authority of the host Member State unless, by taking into 
account the provision of services envisaged, it has reasons 
to doubt the adequacy of the administrative structure or 
the financial situation of the CSD wishing to provide its 
services in the host Member State.’ 

Explanation 

The amendment aims at ensuring that the authorities referred to in Article 11 of the proposed regulation are also provided with the 
information referred to in Article 21(2) of the proposed regulation immediately and on an equal basis.
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Amendment 20 

Article 20a — Professional secrecy (new) 

[No text] ‘1. The obligation of professional secrecy shall apply 
to all persons who work or who have worked for the 
authorities referred to in Articles 10 and 11 and 
ESMA, or auditors and experts instructed by the 
competent authorities, ESMA or the ESRB. 

Confidential information they may receive in the 
course of their duties shall not be divulged to any 
other person or authority whatsoever, except in 
summary or aggregate form such that an individual 
CSD or any other person cannot be identified, 
without prejudice to cases covered by criminal law 
or taxation or the other provisions of this Regulation. 

2. Where a CSD has been declared bankrupt or is 
being compulsorily wound up, confidential 
information which does not concern third parties 
may be divulged in civil or commercial proceedings 
where necessary for carrying out the proceeding. 

3. Without prejudice to cases covered by criminal 
and tax law, the authorities referred to in Articles 10 
and 11, ESMA, bodies or natural or legal persons other 
than competent authorities which receive confidential 
information pursuant to this Regulation may use it 
only in the performance of their duties and for the 
exercise of their functions including the disclosure of 
information to a superior body, in the case of the 
competent authorities, within the scope of this Regu
lation or, in the case of other authorities, bodies or 
natural or legal persons, for the purpose for which 
such information was provided to them or in the 
context of administrative or judicial proceedings 
specifically related to the exercise of those functions, 
or both. Where ESMA, the competent authority or 
another authority, body or person communicating 
information consents thereto, the authority receiving 
the information may use it for other non-commercial 
purposes. 

4. Any confidential information received, exchanged 
or transmitted pursuant to this Regulation shall be 
subject to the conditions of professional secrecy laid 
down in paragraphs 1, 2 and 3. 

However, those conditions shall not prevent ESMA, or 
the authorities referred to in Articles 10 and 11, from 
exchanging or transmitting confidential information in 
accordance with their statutory tasks and with other 
legislation applicable to investment firms, credit insti
tutions, pension funds, undertakings for collective 
investment in transferable securities (UCITS), alter
native investment fund managers (AIFMs), insurance 
and reinsurance intermediaries, insurance under
takings, regulated markets or market operators or 
otherwise with the consent of the competent 
authority or other authority or body or natural or 
legal person that communicated the information.
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5. Paragraphs 1, 2 and 3 shall not prevent the au
thorities referred to in Articles 10 and 11 from 
exchanging or transmitting confidential information, 
in accordance with national law, that has not been 
received from a competent authority of another 
Member State.’ 

Explanation 

With this amendment, the ECB proposes introducing a professional secrecy regime similar to the corresponding provisions in other 
European financial services legislation, such as EMIR. To this end, it is proposed to insert a new Article 20a. 

Amendment 21 

Article 20b — Exchange of information (new) 

[No text] ‘1. ESMA, the authorities referred to in Articles 10 
and 11 and other relevant authorities shall without 
undue delay provide one another with the information 
required for the purposes of carrying out their duties. 

2. The authorities referred to in Articles 10 and 11, 
other relevant authorities, ESMA and other bodies or 
natural and legal persons receiving confidential 
information in the exercise of their duties under this 
Regulation shall only use it in the course of their 
duties. 

3. Competent authorities shall communicate 
information to the ESRB and to the relevant 
members of the ESCB where such information is 
relevant for the exercise of their duties.’ 

Explanation 

With this amendment, the ECB proposes introducing a regime on the exchange of information similar to the corresponding 
provisions in other European financial services legislation, such as EMIR. To this end, it is proposed to insert a new Article 20b. 

Amendment 22 

Article 22(7) 

‘7. ESMA shall develop draft implementing technical 
standards to establish standard forms, templates and 
procedures for the cooperation arrangements referred to 
in paragraphs 1, 3 and 5. 

ESMA shall submit those draft implementing technical 
standards to the Commission by six months from the 
date of entry into force of this Regulation. 

Power is conferred on the Commission to adopt the imple
menting technical standards referred to in the first 
subparagraph in accordance with the procedure laid 
down in Article 15 of Regulation (EU) No 1095/2010.’ 

‘7. ESMA, in close cooperation with the members of 
the ESCB, shall develop draft implementing technical 
standards to establish standard forms, templates and 
procedures for the cooperation arrangements referred to 
in paragraphs 1, 3 and 5. 

ESMA shall submit those draft implementing technical 
standards to the Commission by six months from the 
date of entry into force of this Regulation. 

Power is conferred on the Commission to adopt the imple
menting technical standards referred to in the first 
subparagraph in accordance with the procedure laid 
down in Article 15 of Regulation (EU) No 1095/2010.’ 

Explanation 

The amendment aims at ensuring that the members of the ESCB are adequately involved in the preparation of draft implementing 
technical standards. 

Amendment 23 

Article 23(2) 

‘2. After consultation with the authorities referred to in 
paragraph 3, ESMA shall recognise a CSD established in a 
third country that has applied for recognition to provide 
the services referred to in paragraph 1, where the following 
conditions are met: 

(a) the Commission has adopted a decision in accordance 
with paragraph 6; 

‘2. After consultation with the authorities referred to in 
paragraph 3, ESMA shall recognise a CSD established in a 
third country that has applied for recognition to provide 
the services referred to in paragraph 1, where the following 
conditions are met: 

(a) the Commission has adopted a decision in accordance 
with paragraph 6;
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(b) the CSD is subject to effective authorisation and super
vision ensuring a full compliance with the prudential 
requirements applicable in that third country; 

(c) cooperation arrangements between ESMA and the 
competent authorities in that third country have been 
established pursuant to paragraph 7.’ 

(b) the CSD is subject to effective authorisation, and super
vision and oversight or, if the securities settlement 
system is operated by a central bank, oversight, 
ensuring full compliance with the prudential 
requirements applicable in that third country; 

(c) cooperation arrangements between ESMA and the 
competent relevant authorities in that third country 
have been established pursuant to paragraph 7.’ 

Explanation 

The amendment aims at ensuring that the condition under point (b) applies to third country CSDs operated by central banks that are 
subject to oversight only, as is the case currently with some CSDs operated by NCBs in the Union. Paragraph 2(c) should include 
central banks both in their capacity as overseers and as central banks of issue. 

Amendment 24 

Article 23(3) 

‘3. When assessing whether the conditions referred to in 
paragraph 2 are met, ESMA shall consult with: 

(a) the competent authorities of the Member States in 
which the third country CSD intends to provide CSD 
services; 

(b) the competent authorities supervising CSDs established 
in the Union with whom a third country CSD has 
established links; 

(c) the authorities referred to in point (a) of Article 11(1); 

(d) the authority in the third country competent for au
thorising and supervising CSDs.’ 

‘3. When assessing whether the conditions referred to in 
paragraph 2 are met, ESMA shall consult with: 

(a) the competent authorities of the Member States in 
which the third country CSD intends to provide CSD 
services; 

(b) the competent authorities supervising CSDs established 
in the Union with whom a third country CSD has 
established links; 

(c) the authorities referred to in point (a) of Article 11(1); 

(d) the authority in the third country competent for au
thorising and supervising CSDs.’ 

Explanation 

The amendment aims at ensuring that the relevant central bank of issue is involved in the assessment by ESMA in line with the 
CPSS-IOSCO principles. 

Amendment 25 

Article 25(5) 

‘5. A CSD shall clearly determine the roles and respon
sibilities of the board and shall make the minutes of the 
board meetings available to the competent authority.’ 

‘5. A CSD shall clearly determine the roles and respon
sibilities of the board and shall make the minutes of the 
board meetings available to the competent authority and 
the auditor.’ 

Explanation 

The amendment makes this provision consistent with Article 25(3) of EMIR. 

Amendment 26 

Article 28(5) 

‘5. Paragraphs 1 to 4 shall not apply where a CSD 
outsources some of its services or activities to a public 
entity and where that outsourcing is governed by a 
dedicated legal, regulatory and operational framework 
which has been jointly agreed and formalised by the 
public entity and the relevant CSD and agreed by the 
competent authorities on the basis of the requirements 
established in this Regulation.’ 

‘5. Paragraphs 1 to 4 shall not apply where a CSD 
outsources some of its services or activities to a public 
entity and where that outsourcing is governed by a 
dedicated legal, regulatory and operational framework 
which has been jointly agreed and formalised by the 
public entity and the relevant CSD and agreed endorsed 
by the competent authorities of the relevant CSD on the 
basis of the requirements established in this Regulation.’
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Explanation 

The amendment introduces editorial suggestions. In addition, it is proposed to delete the last part of the sentence, since no specific 
requirements are provided for in the proposed regulation for the development of this operational framework. 

Amendment 27 

Article 35 

‘1. For each securities settlement system it operates a 
CSD shall keep records and accounts that shall enable it, 
at any time and without delay, to distinguish in the 
accounts with the CSD the securities of a participant 
from the securities of any other participant and, if appli
cable, from the CSD's own assets. 

2. A CSD shall keep records and accounts that enable a 
participant to distinguish the securities of that participant 
from those of that participant's clients. 

3. A CSD shall offer to keep records and accounts 
enabling a participant to distinguish the securities of each 
of that participant's clients, if and as required by that 
participant (“individual client segregation”). 

[…]’ 

‘1. For each securities settlement system it operates a 
CSD shall keep records and accounts that shall enable it, 
at any time and without delay, to distinguish segregate in 
the accounts with the CSD the securities of a participant 
from the securities of any other participant and, if appli
cable, from the CSD’s own assets. 

2. A CSD shall keep records and accounts that enable a 
participant to distinguish segregate the securities of that 
participant from those of that participant's clients. 

3. A CSD shall offer to keep records and accounts 
enabling a participant to distinguish segregate the 
securities of each of that participant's clients, if and as 
required by that participant (“individual client segregation”). 

[…]’ 

Explanation 

The amendment aims at clarifying that securities held by clients should be segregated from the securities of the CSD and of other 
clients. This is consistent with principle 11 of the CPSS-IOSCO principles. 

Amendment 28 

Article 36(6) 

‘6. A CSD shall achieve settlement finality no later than 
by the end of the business day of the intended settlement 
date. Upon demand by its user committee, it shall install 
systems that allow for intraday or real-time settlement.’ 

‘6. A CSD shall achieve settlement finality no later than 
by the end of the business day of the intended settlement 
date. Upon demand by its user committee, it shall install 
systems operational procedures that allow for intraday or 
real-time settlement.’ 

Explanation 

In the context of the proposed regulation, the term ‘system’ has a specific meaning, as defined in Article 2 of Directive 98/26/EC. 
The amendment aims at avoiding any unintended interpretations of the term ‘system’. 

Amendment 29 

Article 37(1) 

‘1. For transactions denominated in the currency of the 
country where the settlement takes place, a CSD shall settle 
the cash payments of its respective securities settlement 
system through accounts opened with a central bank 
operating in such currency whenever practical and avail
able.’ 

‘1. For transactions denominated in the currency of the 
country where the settlement takes place, a CSD shall settle 
the cash payments of its respective securities settlement 
system through accounts opened with a the central bank 
operating in such of issue of that currency whenever 
practical and available.’ 

Explanation 

On the basis of safeguarding the safety and efficiency of settlement and in line with CPSS-IOSCO principles, this provision needs to 
be completed by providing that for transactions denominated in the currency of the country of the settlement, CSDs should settle in 
central bank money, whenever practical and feasible. The amendment aims at specifying that the cash settlement accounts should be 
opened with the central bank of issue of the currency, rather than any central bank operating in such currency.
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Amendment 30 

Article 39 of the proposed regulation 

‘A CSD shall adopt a sound risk-management framework 
for comprehensively managing legal, business, operational 
and other risks.’ 

‘A CSD shall adopt a sound risk-management framework 
for comprehensively managing legal, business, operational, 
systemic and other risks.’ 

Explanation 

CSDs are deemed to be systemically important market infrastructures. For this reason, the prudential requirements applicable to them 
should aim to address systemic risk. 

Amendment 31 

Article 40(2) 

‘2. A CSD shall design its rules, procedures and 
contracts so as they can be enforced in all relevant juris
dictions, including in the case of the default of the partici
pant.’ 

‘2. A CSD shall design its rules, procedures and 
contracts so as they can be enforced in all relevant juris 
dictions includingin the case of the default of the partici
pant.’ 

Explanation 

The amendment is editorial. Enforceability of rules, procedures and contracts already implies their enforceability in all relevant 
jurisdictions. 

Amendment 32 

Article 45(4) 

‘4. In case of a provisional transfer of securities between 
linked CSDs, retransfer of securities prior to the first 
transfer becoming final shall be prohibited.’ 

‘4. In case of a provisional transfer of securities between 
linked CSDs, retransfer or onward transfer to a third 
CSD of securities prior to the first transfer becoming 
final shall be prohibited.’ 

Explanation 

This amendment addresses problems relating to the possible creation of securities where a provisional transfer is cancelled and the 
provisionally transferred securities are transferred into another CSD. These risks relate to the integrity of the issue. 

Amendment 33 

Article 45(8a) (new) 

[No text] ‘A CSD shall provide appropriate account structures to 
enable participants, including other CSDs, to connect 
to its systems. The account structure shall be 
supported by the appropriate settlement, custody and 
fiscal arrangements.’ 

Explanation 

Unless appropriate accounts structures are offered by a CSD to which another CSD is linked, in the form of omnibus accounts 
structures, for example, the proper functioning of the link between these CSDs is not possible. 

Amendment 34 

Article 45(9) 

‘9. ESMA shall develop in consultation with the 
members of the ESCB draft regulatory technical standards 
to specify the conditions as provided in paragraph 3 under 
which each type of link arrangement provides for adequate 
protection of the linked CSDs and of their participants, in 
particular when a CSD intends to participate in the 
securities settlement system operated by another CSD, the 
monitoring and managing of additional risks referred to in 
paragraph 5 arising from the use of intermediaries, the 

‘9. ESMA shall develop in consultation close 
cooperation with the members of the ESCB draft regu
latory technical standards to specify the conditions as 
provided in paragraph 3 under which each type of link 
arrangement provides for adequate protection of the 
linked CSDs and of their participants, in particular when 
a CSD intends to participate in the securities settlement 
system operated by another CSD, the monitoring and 
managing of additional risks referred to in paragraph 5
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reconciliation methods referred to in paragraph 6, the cases 
where DVP settlement through links is practical and 
feasible as provided in paragraph 7 and the methods of 
assessment thereof.’ 

arising from the use of intermediaries, the reconciliation 
methods referred to in paragraph 6, the cases where DVP 
settlement through links is practical and feasible as 
provided in paragraph 7, the provisions of paragraph 
[8a] on the appropriate account structures including 
the relevant arrangements and the methods of 
assessment thereof.’ 

Explanation 

The purpose of the amendment is to provide for the adoption of technical standards by ESMA with respect to account structures for 
CSD links. 

Amendment 35 

Article 46 

‘1. Any question with respect to proprietary aspects in 
relation to financial instruments held by a CSD shall be 
governed by the law of the country where the account is 
maintained. 

2. Where the account is used for settlement in a 
securities settlement system, the applicable law shall be 
the one governing that securities settlement system. 

3. Where the account is not used for settlement in a 
securities settlement system, that account shall be presumed 
to be maintained at the place where the CSD has its 
habitual residence as determined by Article 19 of Regu
lation (EC) No 593/2008 of the European Parliament and 
the Council. 

4. The application of the law of any country specified in 
this Article shall comprise the application of the rules of 
law in force in that country other than its rules of private 
international law.’ 

‘1. AWithout prejudice to Article 2(a), Article 9 and 
Article 10 of Directive 98/26/EC, any question with 
respect to proprietary aspects in relation to financial 
instruments held by a CSD shall be governed by the law 
of the country where the account is maintained. The 
account shall be presumed to be maintained at the 
place where the CSD has its habitual residence as 
determined by Article 19 of Regulation (EC) No 
593/2008 of the European Parliament and the Council. 

2. Where the account is used for settlement in a 
securities settlement system, the applicable law shall be 
the one governing that securities settlement system. 
Where the law of the Member State where the 
account is maintained differs from the law governing 
the securities settlement system, and the securities 
settlement system has been designated in accordance 
with Article 2 of Directive 98/26/EC, the applicable 
law shall be the one governing that securities 
settlement system. 

3. Where the account is not used for settlement in a 
securities settlement system, thataccount shall be presumed 
to be maintained at the place where the CSD has its 
habitual residence as determined by Article 19 of Regu 
lation (EC) No 593/2008 of the European Parliament and 
the Council. 

4.3. The application of the law of any country specified 
in this Article shall comprise the application of the rules of 
law in force in that country other than its rules of private 
international law.’ 

Explanation 

The proposed regulation provides for an exception to the principal rule set out in Article 46(1) and allows for a choice of law in 
relation to any account used for settlement in a securities settlement system. The notion of securities settlement system is defined as a 
formal arrangement governed by the law of a Member State chosen by the participants ( 3 ). Consequently, since participants are able 
to choose the law applicable to a securities settlement system, the law governing a securities settlement system, as referred to in 
Article 46(2) of the proposed regulation, is subject to a choice of law and may differ from the law of the place of establishment of 
the CSD. This creates legal uncertainty as to the applicable law with respect to securities settled on the accounts of a CSD. The 
amendment aims at limiting the scope of choice of law while catering for certain specific cases where the law of the Member State 
where the accounts are maintained differs from the law governing the rules of the securities settlement system. 

Amendment 36 

Article 52(2) 

‘2. […] 

Following a detailed impact assessment, a consultation of 
the undertakings concerned and after taking into account 

‘2. […] 

Following a detailed impact assessment, a consultation of 
the undertakingsCSD concerned and after taking into
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the opinions of the EBA, the ESMA and the ECB, the 
Commission shall adopt an implementing decision in 
accordance with the procedure referred to in Article 66. 
The Commission shall give reasons for its implementing 
decision. 

[…]’ 

account the opinions of the EBA, the ESMA, and the ECB, 
and the supervisory authorities and the assessment of 
the ESRB, the Commission shall adopt an implementing 
decision in accordance with the procedure referred to in 
Article 66. The Commission shall give reasons for its 
implementing decision. 

[…]’ 

Explanation 

The amendment clarifies that the undertakings concerned are CSDs, and that the ESRB would also provide the Commission with its 
assessment. 

Amendment 37 

Article 52(3) 

‘3. A CSD that intends to settle the cash leg of all or 
part of its securities settlement system in accordance with 
Article 37(2) of this Regulation shall obtain authorisation 
to designate for this purpose an authorised credit insti
tution as provided in Title II of Directive 2006/48/EC, 
unless the competent authority referred to in Article 53(1) 
of this Regulation demonstrates, based on the available 
evidence, that the exposure of one credit institution to 
the concentration of risks under Article 57(3) and (4) of 
this Regulation is not sufficiently mitigated. In the latter 
case, the competent authority referred to in Article 53(1) 
may require the CSD to designate more than one credit 
institution. The designated credit institutions shall be 
considered as settlement agents.’ 

‘3. A CSD that intends to settle the cash leg of all or 
part of its securities settlement system in accordance with 
Article 37(2) of this Regulation shall obtain authorisation 
to designate for this purpose an authorised credit insti
tution as provided in Title II of Directive 2006/48/EC, 
unless the competent authority referred to in Article 53(1) 
of this Regulation demonstrates, based on the available 
evidence, that the exposure of one credit institution to 
the concentration of risks under Article 57(3) and (4) of 
this Regulation is not sufficiently mitigated. In the latter 
case, the competent authority referred to in Article 53(1) 
may require the CSD to designate more than one credit 
institution. The designated credit institutions shall be 
considered as settlement agents as defined in Article 2(d) 
of Directive 98/26/EC.’ 

Explanation 

The amendment aims at clarifying that a designated credit institution is to be considered a settlement agent within the meaning of 
Directive 98/26/EC for the cash leg of securities transactions, thereby providing finality to transfer orders relating to that cash leg. 

Amendment 38 

Article 53(5) 

‘5. ESMA shall develop in consultation with the 
members of the ESCB draft regulatory technical standards 
to specify the information that the applicant CSD shall 
provide to the competent authority. 

[…]’ 

‘5. ESMA shall develop in consultation close 
cooperation with the members of the ESCB and EBA 
draft regulatory technical standards to specify the 
information that the applicant CSD shall provide to the 
competent authority. 

[…]’ 

Explanation 

The amendment aims at involving EBA in the development of the draft regulatory standards referred to in Article 53(5), as the 
subject matter of these standards relates to information concerning credit institutions. 

( 1 ) Bold in the body of the text indicates where the ECB proposes inserting new text. Strikethrough in the body of the text indicates where 
the ECB proposes deleting text. 

( 2 ) See in particular Directive 98/26/EC, which refers to governing law rather than applicable law. 
( 3 ) See in this respect Article 2 of Directive 98/26/EC, which refers to governing law rather than applicable law.
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