
2. If the Court holds that limitation of parallel trade, for the
reasons set out above, does not constitute an abusive prac-
tice in every case where it is engaged in by an undertaking
holding a dominant position, how is possible abuse to be
assessed? In particular:

2.1 Do the percentage by which normal domestic consumption
is exceeded and/or the loss suffered by an undertaking
holding a dominant position compared with its total turn-
over and total profits constitute appropriate criteria? If so,
how are the level of that percentage and the level of that
loss determined (the latter as a percentage of turnover and
total profits), above which the conduct in question may be
abusive?

2.2 Is an approach entailing the balancing of interests appro-
priate, and, if so, what are the interests to be compared? In
particular:

(a) is the answer affected by the fact that the ultimate
consumer/patient derives limited financial advantage
from the parallel trade and

(b) is account to be taken, and to what extent, of the inter-
ests of social insurance bodies in cheaper medicinal
products?

2.3 What other criteria and approaches are considered appro-
priate in the present case?
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