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Questions referred

1. For the purposes of the Community rules prohibiting excessive advertising, and given the general relevance under [EU] 
law of the concept of the group or single economic entity, which may be gleaned from numerous sources of anti-trust 
law (and, in so far as is relevant here, from recital 43 of Directive 2018/1808/EU (1) and from the new wording of 
Article 23 of Directive 2010/13/[EU]), (2) and notwithstanding the differences which exist under Italian domestic law 
between the licences [provided for by] Article 5(1)(b) of Legislative Decree No 177/[2005] for television broadcasters 
and radio broadcasters, is it consistent with Community law to interpret national law on broadcasting in the sense that 
Article 1(1)(a) of Legislative Decree No 177/[2005], as amended, in the current wording of 30 March 2010 
(implementing Directive 2007/65/EC), (3) implies that the process of convergence of the various forms of 
communication (electronic communications, publishing, including electronic publishing, and the Internet, in all its 
applications) is all the more applicable among suppliers of television and radio media, especially when they are already 
integrated into a connected group of undertakings, and applies generally, with the resulting consequences for the 
interpretation of Article 38(6) of the abovementioned [legislative decree], such that the ‘broadcaster’ may also be the 
group, as a single economic entity, or on the contrary, in accordance with the abovementioned Community principles 
and given the independence of the matter of the prohibition on excessive advertising from general anti-trust law, is it not 
permissible to ascribe relevance, prior to 2018, to the group or to the abovementioned process of convergence and 
so-called cross-mediality, such that, for the purposes of calculating the limits on advertising broadcasting time, regard is 
to be had solely to the individual broadcaster, even if it is part of a group (for the reason that such relevance is mentioned 
only in the consolidated wording of Article 23 of Directive 2010/13/[EU] resulting from Directive 2018/1808/EU)?

2. In the light of the abovementioned principles of EU law concerning groups and undertakings as a single economic unity, 
for the purposes of the prohibition on excessive advertising and the supervening versions of Article 23 [of Directive 
2010/13/EU], and notwithstanding the abovementioned differences between licences, may it be inferred from the 
anti-competitive rules of the [integrated communications system] referred to in Article 43 of Legislative Decree 
No 177/[2005], that the concept of a group ‘media service provider’ (or, to use the appellant’s words, a ‘group publishing 
undertaking’) is relevant for the purposes of the exemption of intra-group cross-medial promotional announcements 
from the limits on advertising broadcasting time mentioned in Article 38(6) of Legislative Decree [No 177/2005], or on 
the contrary, must such relevance be excluded, prior to 2018, given the independence of television anti-trust law from 
the rules governing the limits on advertising broadcasting time?

3. Does the new wording of Article 23(2)(a) of Directive 2010/13/EU recognise a pre-existing principle of antitrust law 
according to which the group is generally relevant, or is it innovative, and so, if it is the former, does the new wording 
describe a legal reality already inherent in EU law — such as will apply even to the case under consideration, which 
pre-dates the new wording, and such as to affect the interpretations adopted by the [national regulatory authority] and 
require it in any event to acknowledge the concept of group ‘media service provider’ — or if it is the latter, does the new 
wording preclude recognition of the relevance of the corporate group in cases arising prior to the introduction of that 
wording, for the reason that, being innovative in scope, it is inapplicable ratione temporis to situations arising prior to its 
introduction?
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4. In any event, and leaving aside the licensing scheme established by Article 5 of Legislative Decree No 177/2005 and the 
novelty of [the version of] Article 23 [of Directive 2010/13/EU] introduced in 2018, or in the event that, according to 
the answer to question [3], the new provision is innovative, rather than recognitive, are the integrating relationships 
between television and radio — considered generally under antitrust law — because of the general and transversal 
applicability of the concepts of economic entity and of group, the key to interpreting the limits on advertising 
broadcasting time, which thus apply with implicit regard to the group undertaking (or, more precisely, to the 
relationships of control which exist between the undertakings of the group) and to the functional unity of such 
undertakings, with the result that the intragroup promotion of television and radio programmes […], or on the contrary, 
are such integrating relationships irrelevant in the matter of the limits on advertising broadcasting time, such that it must 
be held that the ‘own’ programmes referred to in (the original version of) Article 23 [of Directive 2010/13/EU] are [the 
broadcaster’s own] in the sense that they belong solely to the broadcaster which promotes them, rather than to the 
corporate group as a whole, for the reason that that provision is self-sanding and does not permit of a systemic 
interpretation such that it might apply to the group considered as a single economic entity?

5. Lastly, even if it cannot be interpreted as a rule to be construed against the background of antitrust law, is Article 23 [of 
Directive 2010/13/EU], in its original version, to be understood in any case as an incentivising provision which describes 
the peculiar characteristic of promotion, which is exclusively informative and is not intended to persuade anyone to 
purchase goods or services other than the programmes promoted and, as such, is it to be understood as falling outside 
the scope of the rules on excessive advertising, and therefore applicable, within the limits of undertakings belonging to 
the same group, at least in the case of integrated cross-medial promotion, or is it to be understood as a derogation from, 
and an exception to, the calculation of [the limits on] advertising broadcasting and, as such, as a rule to be interpreted 
strictly?

(1) Directive (EU) 2018/1808 of the European Parliament and of the Council of 14 November 2018 amending Directive 2010/13/EU on 
the coordination of certain provisions laid down by law, regulation or administrative action in Member States concerning the 
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laid down by law, regulation or administrative action in Member States concerning the provision of audiovisual media services 
(Audiovisual Media Services Directive) (OJ 2010 L 95, p. 1).
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