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Case T-480/20
(Publication in extract form)

Hengshi Egypt Fiberglass Fabrics SAE
and
Jushi Egypt for Fiberglass Industry SAE
v
European Commission

Judgment of the General Court (First Chamber, Extended Composition) of 1 March 2023

(Subsidies — Imports of certain woven or stitched glass fibre fabrics originating in China and
Egypt — Implementing Regulation (EU) 2020/776 — Definitive countervailing duty —
Calculation of the subsidy amount — Attributability of the subsidy — Rights of the defence —
Manifest error of assessment — Import duty drawback scheme — Tax treatment of foreign
exchange losses — Calculation of the undercutting margin)

Common commercial policy — Protection against subsidisation practices of non-Member
States — Subsidy — Definition — Benefit conferred on the beneficiary — Calculation of
benefit — Discretion of the Commission — Calculation method that must make it possible to
reflect the benefit actually conferred on each beneficiary — Judicial review — Limits -
Manifest error of assessment — Burden of proof

(European Parliament and Council Regulation 2016/1037, Art. 7(1) and (2))

(see paragraphs 33, 36-58)

Common commercial policy — Protection against subsidisation practices of non-Member
States — Subsidy — Definition — Financial contribution by a government in the country of
origin or export — Financial contribution granted by the government of a third country -
Attributability of that contribution to the government of the country of origin or export —
Whether permissible — Conditions

(European Parliament and Council Regulation 2016/1037, Art. 3(1)(a))

(see paragraphs 79-95)

Common commercial policy — Protection against subsidisation practices of non-Member
States — Subsidy — Definition — Interpretation in the light of the Agreement on Subsidies
and Countervailing Measures of 1994
(Agreement on Subsidies and Countervailing Measures of 1994, Art. 1; European Parliament
and Council Regulation 2016/1037, Art. 3)
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(see paragraphs 96-102)

4. Common commercial policy — Protection against subsidisation practices of non-Member
States — Subsidy — Definition — Specificity of the subsidy - Subsidy limited to certain
enterprises located within a designated geographical region within the jurisdiction of the
granting authority
(European Parliament and Council Regulation 2016/1037, Art. 4(2) and (3))

(see paragraphs 106, 107)

5. Common commercial policy — Protection against subsidisation practices of non-Member
States — Course of the investigation — Obligation of the Commission to disclose information
to the parties concerned — Scope — Rights of the defence — Infringement — Conditions —
Undertaking concerned better able to ensure its defence in the absence of procedural
irregularity
(European Parliament and Council Regulation 2016/1037, Art. 30(1) and (2))

(see paragraphs 114-125)

6. Common commercial policy — Protection against subsidisation practices of non-Member
States — Subsidy — Definition — Benefit conferred on the beneficiary — Calculation of
benefit — Manifest error of assessment — Absence)

(European Parliament and Council Regulation 2016/1037, Art. 6)

(see paragraphs 134-139, 143-147, 152-156)

7. Common commercial policy — Protection against subsidisation practices of non-Member
States — Subsidy — Definition — Financial contribution by a government in the country of
origin or export — Government revenue due foregone or not collected — Assessment
(European Parliament and Council Regulation 2016/1037, Art. 3(1)(a)(ii))

(see paragraphs 162-170)
Résumé

A subsidy granted by China can be attributed to Egypt as the country of origin or export of a
product subject to countervailing measures

Countervailing duties may be imposed on undertakings which are established in the
China-Egypt Suez Economic and Trade Cooperation Zone but which are subsidised by China
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Following a complaint lodged on 1 April 2019, the European Commission adopted Implementing
Regulation 2020/776 imposing definitive countervailing duties on imports of certain woven
and/or stitched glass fibre fabrics (‘GFF’) originating in China and Egypt.*

Following a second complaint lodged on 24 April 2019, the Commission moreover adopted
Implementing Regulation 2020/870 imposing a definitive countervailing duty and definitively
collecting the provisional countervailing duty imposed on imports of continuous filament glass
fibre products (‘GFR’) originating in Egypt, and levying the definitive countervailing duty on the
registered imports of that GFR.? GFR constitutes the main raw material used to produce GFF.

Hengshi Egypt Fiberglass Fabrics SAE (‘Hengshi’) and Jushi Egypt for Fiberglass Industry SAE
(‘Jushi’), two companies formed in accordance with Egyptian laws whose shareholders are Chinese
entities, produce GFF and export it to the European Union. Jushi also produces GFR and exports it
to the European Union. Those two companies are established in Egypt in the China-Egypt Suez
Economic and Trade Cooperation Zone (‘the SETC-Zone’), which was created jointly by Egypt
and China in accordance with their respective national strategies, namely the Suez Canal
Corridor Development Plan for Egypt and the ‘Belt and Road’ Initiative for China. The latter
initiative enables the government authorities of China to grant certain benefits, in particular
financial support, to Chinese undertakings established in the SETC-Zone.

Taking the view that they had been harmed by the countervailing duties imposed by the
Commission, Hengshi and Jushi brought an action before the Court for annulment of
Implementing Regulation 2020/776. In a separate action, Jushi moreover sought the annulment
of Implementing Regulation 2020/870.

In dismissing those actions, the Court clarified the conditions under which the Commission may
attribute to the government of the country of origin or export of a product subsidies granted by
the government of another country for the purpose of imposing, under the basic anti-subsidy
regulation,® a countervailing duty on imports of the product concerned into the European Union.

Findings of the Court

In support of their actions, the applicants put forward, inter alia, a plea alleging infringement of
Article 3(1)(a) of the basic anti-subsidy regulation, according to which a subsidy is deemed to
exist if there is a financial contribution by a government in the country of origin or export. In that
regard, the applicants dispute in particular the line of argument followed by the Commission in
the implementing regulations, consisting in attributing to the Government of Egypt financial
contributions granted by Chinese public bodies to undertakings established in the SETC-Zone.

! Commission Implementing Regulation (EU) 2020/776 of 12 June 2020 imposing definitive countervailing duties on imports of certain
woven and/or stitched glass fibre fabrics originating in the People's Republic of China and Egypt and amending Commission
Implementing Regulation (EU) 2020/492 imposing definitive anti-dumping duties on imports of certain woven and/or stitched glass
fibre fabrics originating in the People’s Republic of China and Egypt (O] 2020 L 189, p. 1).

?  Commission Implementing Regulation (EU) 2020/870 of 24 June 2020 imposing a definitive countervailing duty and definitively
collecting the provisional countervailing duty imposed on imports of continuous filament glass fibre products originating in Egypt, and
levying the definitive countervailing duty on the registered imports of continuous filament glass fibre products originating in Egypt
(0 2020 L 201, p. 10).

Regulation (EU) 2016/1037 of the European Parliament and of the Council of 8 June 2016 on protection against subsidised imports from
countries not members of the European Union (O] 2016 L 176, p. 55).
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First of all, the Court rejects the applicants’ complaint alleging that the Commission erred in law
in its interpretation of the concept of ‘government’ of the country of origin or export within the
meaning of Article 3(1)(a) of the basic anti-subsidy regulation.

As regards that concept of ‘government’, the Court notes that Article 2(b) of the basic anti-subsidy
regulation is limited to defining that concept as including the government or public bodies of the
country of origin or export. However, it is not apparent from that provision that a financial
contribution may not be attributed to the government of the country of origin or export of the
product concerned on the basis of the specific evidence available. Moreover, the fact that that
regulation requires that a financial contribution be granted by the government ‘within the
territory of a country’* does not imply that that contribution must come directly from the
government of the country of origin or export.

Thus, the basic anti-subsidy regulation does not preclude the possibility that a financial
contribution granted to companies established in Egypt by Chinese public bodies, and not
directly by the Government of Egypt, may be attributed to the latter as government of the
country of origin or export.

This conclusion is all the more relevant in the specific context of the SETC-Zone, which enables
the government authorities of China to confer directly all the facilities inherent in the ‘Belt and
Road’ initiative on the Chinese undertakings established in that zone. In those circumstances, it
cannot be accepted that an economic and legal construct of such a scale as that of the
SETC-Zone is not covered by the basic anti-subsidy regulation.

Next, the Court rejects the applicants’ line of argument that the Commission’s interpretation of
Article 3(1)(a) of the basic anti-subsidy regulation is contrary to Article 10(7) and Article 13(1) of
that regulation.

In that regard, the Court notes, first, that Article 10(7) of the basic anti-subsidy regulation, which
requires the Commission, upon receipt of a complaint, to invite the country of origin or export
concerned for consultations with the aim of clarifying the situation, does not preclude the
government of that country from being consulted on the financial contributions attributable to
them. In the present case, it is apparent from the file that the Commission did indeed invite the
Government of Egypt for consultations on issues such as the preferential loans granted by Chinese
entities.

As regards, second, Article 13(1) of the basic anti-subsidy regulation, which allows, inter alia, the
country of origin or export to eliminate or limit the subsidy or take other measures concerning its
effects, such a possibility remains valid where the financial contribution may be attributed to the
government of that country. Thus, it was open to the Government of Egypt to stop the close
cooperation with the Government of China in relation to the financial contributions or to
propose measures to limit the effects of the subsidies at issue.

It follows that neither Article 3(1)(a) of the basic anti-subsidy regulation nor the general scheme of
that regulation precludes a financial contribution granted by the Government of China from being

attributed to the Government of Egypt, as country of origin or export, in a case such as that at
issue in the present case.

*  Recital 5 of the basic anti-subsidy regulation.
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Lastly, contrary to what the applicants submit, that conclusion is supported inter alia by the
provisions of Article 1 of the Agreement on Subsidies and Countervailing Measures,® in the light
of which the basic anti-subsidy regulation must be interpreted.

Article 1.1(a)(1) of that agreement, which Article 3 of the basic anti-subsidy regulation seeks to
implement, defines a subsidy as a financial contribution by a government or any public body
within the territory of ‘a” Member of the WTO. That wording does not therefore preclude the
possibility that a financial contribution granted by a third country may be attributed to the
government of the country of origin or export, since it is sufficient that the financial contribution
of the government or any public body is within the territory of ‘a” Member of the WTO.

In the light of those considerations, the Court finds that the Commission correctly interpreted
Article 3(1)(a) of the basic anti-subsidy regulation and rejects the plea raised by the applicants.
The Court also rejects the other pleas put forward by the applicants in both actions and,
consequently, those actions in their entirety.

5 Agreement on Subsidies and Countervailing Measures (O] 1994 L 336, p. 156), in Annex 1A to the Agreement establishing the World
Trade Organisation (WTO) (O] 1994 L 336, p. 3), signed in Marrakesh on 15 April 1994.
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