
Pleas in law and main arguments

The appellant advances a single plea in support of the appeal. Accordingly, the contested judgment is vitiated by a manifest 
error in the application of the law in determining that Article 11(9) of Council Regulation (EC) No 1225/2009 (1) of 
30 November 2009 on protection against dumped imports from countries not members of the European Community, 
pursuant to which Regulation 626/2012 (2) was adopted, ‘the Basic Regulation’) does not allow the EU Institutions to 
construct the normal value of the product concerned in dumping margin calculations during a partial interim antidumping 
review, if, during the original antidumping investigation, the EU Institutions had used instead actual domestic sales for this 
purpose.

1. The appellant submits, first, that constructing normal value does not constitute a different methodology to establishing 
normal value by reference to actual domestic sales as they both aim at best establishing normal value taking into account 
the specific characteristic of each case; and cost/price data evolving over time. Indeed, Articles 2(1)-2(6) of the Basic 
Regulation provide for several circumstances justifying the use of constructed normal value as opposed to using actual 
domestic sales for dumping margin calculation purposes on a case-by-case basis. Limiting the discretion of EU 
Institutions to construct normal value in a partial interim review, where they had used actual domestic sales for the same 
purpose in earlier investigations, deprives the EU Institutions of the ability to have recourse to various alternatives set 
out in Article 2 of the Basic Regulation. Given the substantial cost differences between tartaric acid produced naturally 
or synthetically, constructing analogue normal value in Argentina in Regulation 626/2012 best reflected the fact that the 
Argentinian analogue producer manufactured tartaric acid using the natural method which is materially more expensive 
than the synthetic method used by the appellant.

2. Second, the appellant submits in support of its plea that, in the original antidumping investigation, two categories of 
exporters were identified: co-operating exporters such as the appellant that were granted market economy treatment 
(‘MET’) pursuant to Article 2(7)(b) of the Basic Regulation; and non-co-operating producers that were not granted MET 
and with regard to which the EU Instituions appled the ‘best information available’ methodology pursuant to Article 18 
of the Basic Regulation. During the partial interim review that resulted in the adoption of Regulation 626/2012, the 
cooperating producers such as the appellant were denied MET by the EU Institutions and their normal value was 
established pursuant to Article 2(7)(a) of the Basic Regulation by reference to Argentina, the analogue country chosen by 
the Commission. This category of exporters was not present during the original investigation. Therefore, even if 
Article 11(9) of the Basic Regulation were to be construed as preventing the EU Institutions from using constructed 
normal values as opposed to actual domestic sales in an interim partial review, quod non, it would still not prevent the 
EU Institutions from using constructed normal value with regard to a new class of exporters, notable cooperating but 
not grated MET, which emerged for the first time at the interim partial review.

3. Finally, several findings of the contested judgment run counter to established EU and WTO case law regarding the 
establishment of normal value as well as ensuring fair price comparisons and respecting the exporters’ rights of defense.

(1) OJ 2009, L 343, p. 51.
(2) Council Implementing Regulation (EU) No 626/2012 of 26 June 2012 amending Implementing Regulation (EU) No 349/2012 

imposing a definitive anti-dumping duty on imports of tartaric acid originating in the People’s Republic of China (OJ 2012, L 182, 
p. 1).
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Applicants: CS, DR, EQ, FP, GO, HN, IM, JL, KK, LJ, MI

Defendant: České aerolinie a.s.

Question referred

Is there an obligation on a Community carrier to pay compensation to passengers under Article 3(5), second sentence, of 
Regulation (EC) No 261/2004 (1) where the Community carrier as the contractual carrier operated the first leg of a flight 
with a stopover at an airport in a non-Member State, from which, under a code sharing agreement, a carrier which is not a 
Community carrier operated the second leg of the flight and there was a delay of more than three hours in the arrival at the 
final destination airport which arose exclusively in the second leg of the flight? 

(1) Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 February 2004 establishing common rules on 
compensation and assistance to passengers in the event of denied boarding and of cancellation or long delay of flights, and repealing 
Regulation (EEC) No 295/91 (OJ 2004 L 46, p. 1).
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(1) OJ C 144, 8.5.2017.
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(1) OJ C 144, 8.5.2017.
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