
2. Article 15(1) of Directive 2002/58, as amended by Directive 2009/136, read in the light of Articles 7, 8 and 11 and 
Article 52(1) of the Charter of Fundamental Rights, must be interpreted as precluding national legislation that confers 
upon the public prosecutor’s office, whose task is to direct the criminal pre-trial procedure and to bring, where 
appropriate, the public prosecution in subsequent proceedings, the power to authorise access of a public authority to 
traffic and location data for the purposes of a criminal investigation.

(1) OJ C 54, 11.2.2019.
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Operative part of the judgment

1. Where amendments are made to the national legal system which, first, deprive a national court of its jurisdiction to rule 
in the first and last instance on appeals lodged by candidates for positions as judges at a court such as the Sąd Najwyższy 
(Supreme Court, Poland) against decisions of a body such as the Krajowa Rada Sądownictwa (National Council of the 
Judiciary, Poland) not to put forward their application, but to put forward that of other candidates to the President of the 
Republic of Poland for appointment to such positions, which, secondly, declare such appeals to be discontinued by 
operation of law while they are still pending, ruling out the possibility of their being continued or lodged again, and 
which, thirdly, in so doing, deprive such a national court of the possibility of obtaining an answer to the questions that it 
has referred to the Court for a preliminary ruling:

— Article 267 TFEU and Article 4(3) TEU must be interpreted as precluding such amendments where it is apparent — a 
matter which it is for the referring court to assess on the basis of all the relevant factors — that those amendments 
have had the specific effects of preventing the Court from ruling on questions referred for a preliminary ruling such 
as those put to it by that court and of precluding any possibility of a national court repeating in the future questions 
similar to those questions;
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— the second subparagraph of Article 19(1) TEU must be interpreted as precluding such amendments where it is 
apparent — a matter which it is for the referring court to assess on the basis of all the relevant factors — that those 
amendments are capable of giving rise to legitimate doubts, in the minds of subjects of the law, as to the 
imperviousness of the judges appointed, by the President of the Republic of Poland, on the basis of those decisions of 
the Krajowa Rada Sądownictwa (National Council of the Judiciary), to external factors, in particular, to the direct or 
indirect influence of the legislature and the executive, and as to their neutrality with respect to the interests before 
them and, thus, may lead to those judges not being seen to be independent or impartial with the consequence of 
prejudicing the trust which justice in a democratic society governed by the rule of law must inspire in subjects of the 
law.

Where it is proved that those articles have been infringed, the principle of primacy of EU law must be interpreted as 
requiring the referring court to disapply the amendments at issue, whether they are of a legislative or constitutional 
origin, and, consequently, to continue to assume the jurisdiction previously vested in it to hear disputes referred to it 
before those amendments were made.

2. The second subparagraph of Article 19(1) TEU must be interpreted as precluding provisions amending the state of 
national law in force under which:

— notwithstanding the fact that a candidate for a position as judge at a court such as the Sąd Najwyższy (Supreme 
Court) lodges an appeal against the decision of a body such as the Krajowa Rada Sądownictwa (National Council of 
the Judiciary) not to accept his or her application, but to put forward that of other candidates to the President of the 
Republic of Poland, that decision is final inasmuch as it puts forward those other candidates, with the result that that 
appeal does not preclude the appointment of those other candidates by the President of the Republic of Poland and 
that any annulment of that decision inasmuch as it did not put forward the appellant for appointment may not lead 
to a fresh assessment of the appellant’s situation for the purposes of any assignment of the position concerned, and.

— moreover, such an appeal may not be based on an allegation that there was an incorrect assessment of the 
candidates’ fulfilment of the criteria taken into account when a decision on the presentation of the proposal for 
appointment was made,

where it is apparent — a matter which it is for the referring court to assess on the basis of all the relevant factors — that 
those provisions are capable of giving rise to legitimate doubts, in the minds of subjects of the law, as to the 
imperviousness of the judges thus appointed, by the President of the Republic of Poland, on the basis of the decisions of 
the Krajowa Rada Sądownictwa (National Council of the Judiciary), to external factors, in particular, to the direct or 
indirect influence of the legislature and the executive, and as to their neutrality with respect to the interests before them 
and, thus, may lead to those judges not being seen to be independent or impartial with the consequence of prejudicing 
the trust which justice in a democratic society governed by the rule of law must inspire in subjects of the law.

Where it is proved that the second subparagraph of Article 19(1) TEU has been infringed, the principle of primacy of EU 
law must be interpreted as requiring the referring court to disapply those provisions and to apply instead the national 
provisions previously in force while itself exercising the judicial review envisaged by those latter provisions. 

(1) OJ C 164, 13.5.2019.
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