
Operative part of the judgment

Article 49 TFEU must be interpreted as not precluding, in principle, national legislation, such as that at issue in the main proceedings, 
pursuant to which the resident companies in a group are permitted to deduct, from their group profits, the losses sustained by a resident 
permanent establishment of a non-resident subsidiary of that group only in the case where the rules applicable in the Member State in 
which that subsidiary has its registered office do not permit those losses to be deducted from the latter’s profits, when the application of 
that legislation is combined with that of a convention preventing double taxation allowing, in the latter Member State, the deduction 
from the income tax payable by the subsidiary of a sum corresponding to the income tax paid, in the Member State on the territory of 
which that permanent establishment is situated, in respect of the latter’s activity. However, Article 49 TFEU must be interpreted as 
precluding such legislation in the case where the effect of its application is to deprive that group of any effective possibility of deducting 
those losses from the group’s overall profits, where it is not possible to set off those losses against that subsidiary’s profits in the Member 
State on the territory of which that subsidiary is established, these being matters for the referring court to verify. 
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Operative part of the judgment

The Court:

1. Sets aside the order of the General Court of the European Union of 9 November 2016, Jenkinson v Council and Others (T-602/15, 
EU:T:2016:660);

2. Refers the case back to the General Court of the European Union;

3. Reserves the costs.
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