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Operative part of the judgment

Article 43 EC (now Article 49 TFEU), in conjunction with Article 48 EC (now Article 54 TFEU), must be interpreted as, in principle, 
not precluding national legislation, such as that at issue in the main proceedings, pursuant to which the income of a company resident in 
a Member State which granted to a company established in another Member State with which it has a relationship of interdependence 
advantages under terms that depart from those that would have been agreed on by unrelated third parties under the same or similar 
circumstances, must be calculated as it would have been if the terms which would have been agreed with unrelated third parties had been 
applicable, and be corrected, despite the fact that such a correction is not made in respect of taxable income when the same advantages are 
granted by a resident company to another resident company with which it has a relationship of interdependence. However, it is for the 
national court to determine whether the legislation at issue in the main proceedings affords the resident taxpayer the opportunity to prove 
that the terms were agreed on for commercial reasons resulting from its status as a shareholder of the non-resident company. 

(1) OJ C 343, 19.9.2016.
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