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JUDGMENT OF THE GENERAL COURT (Fourth Chamber, Extended Composition)

16 May 2017*

(Economic and monetary policy — Prudential supervision of credit institutions — Article 6(4) of
Regulation (EU) No 1024/2013 — Article 70(1) of Regulation (EU) No 468/2014 — Single supervisory
mechanism — Competences of the ECB — Decentralised exercise by the national authorities —
Assessment of the size of a credit institution — Need for direct supervision by the ECB)

In Case T-122/15,

Landeskreditbank Baden-Wiirttemberg — Forderbank, established in Karlsruhe (Germany),
represented initially by A. Glos, K. Lackhoff and M. Benzing, and subsequently by A. Glos and
M. Benzing, lawyers,

applicant,

A%

European Central Bank (ECB), represented initially by E. Koupepidou, R. Bax and A. Riso, and
subsequently by E. Koupepidou and R. Bax, acting as Agents, assisted by H.-G. Kamann, lawyer,

defendant,
supported by
European Commission, represented by W. Molls and K.-P. Wojcik, acting as Agents,

intervener,
ACTION pursuant to Article 263 TFEU for annulment of Decision ECB/SSM/15/1 of the ECB of
5 January 2015, taken pursuant to Article 6(4) and Article 24(7) of Council Regulation (EU)
No 1024/2013 of 15 October 2013 conferring specific tasks on the European Central Bank concerning
policies relating to the prudential supervision of credit institutions (O] 2013 L 287, p. 63), by which the
ECB refused to recognise the applicant as a less significant entity within the meaning of Article 6(4) of
that regulation,

THE GENERAL COURT (Fourth Chamber, Extended Composition),

composed of M. Prek (Rapporteur), President, I. Labucka, J. Schwarcz, V. Kreuschitz and F. Schalin,
Judges,

Registrar: S. Buksek Tomac, Administrator,

having regard to the written part of the procedure and further to the hearing on 28 September 2016,

* Language of the case: German.

EN

ECLL:EU:T:2017:337 1




JUDGMENT OF 16. 5. 2017 — CASE T-122/15
LANDESKREDITBANK BADEN-WURTTEMBERG v ECB

gives the following

Judgment

I. Background to the dispute

The applicant, the Landeskreditbank Baden-Wiirttemberg — Forderbank, is the investment and
development bank (Foérderbank) of Baden-Wiirttemberg (Germany). Created by Paragraph 1(1) of the
Law on the Baden-Wiirttemberg regional credit bank, it is a legal person governed by public law and
wholly owned by the Land (State) of Baden-Wiirttemberg.

On 25 June 2014, the European Central Bank (ECB) informed the applicant, in essence, that on
account of its size it was subject solely to its supervision rather than shared supervision under the
single supervisory mechanism (SSM), pursuant to Article 6(4) of Council Regulation (EU)
No 1024/2013 of 15 October 2013 conferring specific tasks on the European Central Bank concerning
policies relating to the prudential supervision of credit institutions (O] 2013 L 287, p. 63) (‘the Basic
Regulation’) and invited it to submit its observations.

On 10 July 2014, the applicant disputed that analysis, arguing inter alia the presence of particular
circumstances within the meaning of Article 6(4) of the Basic Regulation and Articles 70 and 71 of
Regulation (EU) No 468/2014 of the ECB of 16 April 2014 establishing the framework for SSM
cooperation between the ECB, the national competent authorities and the national designated
authorities (OJ 2014 L 141, p. 1) (‘the SSM Framework Regulation’).

On 1 September 2014, the ECB adopted a decision classifying the applicant as a significant entity
within the meaning of Article 6(4) of the Basic Regulation.

On 6 October 2014, the applicant requested review of that decision pursuant to Article 24(1), (5)
and (6) of the Basic Regulation, read in conjunction with Article 7 of Decision [2014/360/EU of the
European Central Bank] of 14 April 2014 concerning the establishment of an Administrative Board of
Review and its Operating Rules (O] 2014 L 175, p. 47). A hearing was held on 23 October 2014 before
the Administrative Board of Review.

On 20 November 2014, the Administrative Board of Review gave an Opinion finding the ECB’s
decision to be lawful.

On 5 January 2015, the ECB adopted Decision ECB/SSM/15/1 (‘the contested decision’), which
repealed and replaced the decision of 1 September 2014, whilst maintaining the applicant’s
classification as a significant entity. The ECB emphasised, in essence, the following:

— the applicant’s classification as a significant entity was not in contradiction with the objectives of
the Basic Regulation;

— an entity’s risk profile was not a relevant question at the stage of its classification and Article 70 of
the SSM Framework Regulation could not be interpreted as including criteria that had no basis in
the Basic Regulation;

— even if it did take the view that there were particular circumstances in the applicant’s case, it would

also have to ascertain whether such circumstances justified reclassifying the applicant as a less
significant entity;
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— under Article 70(2) of the SSM Framework Regulation, the concept of ‘particular circumstances’
had to be interpreted restrictively and, therefore, it was only when direct supervision by the ECB
was inappropriate that a ‘significant’ entity could be reclassified as ‘less significant’;

— taking into account the principle of proportionality for the purpose of interpretation does not
require it to ascertain whether the application of the criteria laid down in Article 6(4) of the Basic
Regulation to an entity was proportionate and the examination whether it was ‘inappropriate’ to
classify an entity as significant did not amount to conducting such an examination of
proportionality;

— the adequacy of national supervisory frameworks and their ability to apply a high supervisory
standard did not lead to a finding that the exercise of direct prudential supervision by the ECB was

inappropriate, since the Basic Regulation did not make it subject to proof that the national
supervisory frameworks or national supervisory standards were inadequate.

II. Procedure and forms of order sought

By application lodged at the Registry of the General Court on 12 March 2015 the applicant brought the
present action.

By document lodged at the Registry of the Court on 23 July 2015, the European Commission applied
for leave to intervene in support of the form of order sought by the ECB.

By decision of 27 August 2015 the President of the Fourth Chamber granted the Commission leave to
intervene in support of the form of order sought by the ECB.

On 9 October 2015, the Commission lodged its statement in defence.

Acting upon a proposal of the Fourth Chamber, the Court decided, pursuant to Article 28 of the
Court’s Rules of Procedure, to refer the case to a formation sitting with a greater number of Judges.

Acting upon a proposal of the Judge-Rapporteur, the General Court (Fourth Chamber, Extended
Composition) decided to open the oral part of the procedure.

The parties presented oral argument and replied to questions put by the Court at the hearing on
28 September 2016.

The applicant claims that the Court should:

— annul the contested decision whilst ordering the maintenance of the effects attaching to the
replacement of the decision of 1 September 2014;

— order the ECB to pay the costs.
The ECB and the Commission contend that the Court should:
— dismiss the application;

— order the applicant to pay the costs.
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III. Law

In support of its application for annulment of the contested decision, the applicant puts forward five
pleas in law: (i) infringement of Article 6(4) of the Basic Regulation and Article 70 of the SSM
Framework Regulation in the choice of criteria applied by the ECB; (ii) manifest errors of assessment
of the facts; (iii) infringement of the obligation to state reasons; (iv) misuse of powers arising from the
ECB’s failure to exercise its discretion; and (v) infringement by the ECB of its obligation to take into
consideration all the relevant circumstances of the case.

A. The first plea: incorrect legal criteria applied by the ECB
Under the present plea, the applicant puts forward, in essence, three complaints.

The first complaint alleges incorrect interpretation of the condition of what makes the classification of
an entity as significant ‘inappropriate’ under Article 70(1) of the SSM Framework Regulation. By its
second complaint, the applicant criticises the ECB for having found that its classification as significant
entity was appropriate, irrespective of the examination of the specific factual circumstances and
without account being taken of the objectives and principles of the Basic Regulation. By its third
complaint, the applicant criticises the ECB for having erred in law in its interpretation of the concept
of ‘particular circumstances’ in Article 70(1) of the SSM Framework Regulation.

1. Relevant provisions of the Basic Regulation and of the SSM Framework Regulation

Article 4 of the Basic Regulation, entitled “Tasks conferred on the ECB’, states in paragraph 1 that,
‘[wlithin the framework of Article 6, the ECB shall ... be exclusively competent to carry out, for
prudential supervisory purposes, the following tasks in relation to all credit institutions established in
the participating Member States’, followed by a list of nine tasks.

Article 6 of the Basic Regulation, entitled ‘Cooperation within the SSM’, states in paragraph 1 that
‘[tlhe ECB shall carry out its tasks within a single supervisory mechanism composed of the ECB and
national competent authorities’ and that ‘[tlhe ECB shall be responsible for the effective and
consistent functioning of the SSM’. Within the SSM, the overall scheme of Article 6(4) to (6) of the
Basic Regulation establishes a differentiation between prudential supervision of ‘significant’ entities
and that of entities classified as ‘less significant’ in relation to seven of the nine tasks listed in
Article 4(1) of that regulation.

It follows therefrom, firstly, that the exclusive competence for the prudential supervision of ‘significant’
entities falls to the ECB. The same holds true for the prudential supervision of ‘less significant’ entities
in relation to the tasks listed in Article 4(1)(a) and (c) of the Basic Regulation.

Secondly, regarding ‘less significant’ entities and the other tasks listed in Article 4(1) of the Basic
Regulation, it is apparent from a combined reading of Article 6(5) and (6) of that regulation that their
implementation is conferred under the ECB’s control on the national authorities, who thus carry out
the direct prudential supervision of those entities. Under Article 6(6) of the Basic Regulation,
‘[wlithout prejudice to paragraph 5 of this Article, national competent authorities shall carry out and
be responsible for the tasks ... and adopting all relevant supervisory decisions with regard to the
credit institutions referred to in the first subparagraph of paragraph 4 of this Article, within the
framework and subject to the procedures referred to in paragraph 7 of this Article’.

However, the exercise of that direct prudential supervision is overseen by the ECB, which, under

Article 6(5)(a) and (b) of the Basic Regulation, has the competence to communicate to those
authorities ‘regulations, guidelines or general instructions to national competent authorities, according
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to which the tasks defined in Article 4 [of that regulation] ... are performed’ and, moreover, to remove
authority from a national authority and to ‘decide to exercise directly itself all the relevant powers for
one or more credit institutions’.

Under Article 6(7) of the Basic Regulation the ECB is empowered to adopt a framework aimed at
organising the detailed practical rules for cooperation under the SSM. It was on that basis that the
ECB adopted the SSM Framework Regulation.

Thirdly, it should be noted that the first subparagraph of Article 6(4) of the Basic Regulation uses as a
criterion for distribution of the roles within the SSM the significance of the supervised entity. On that
basis, a distinction is drawn between the ‘less significant’ and ‘significant’ entities. Three criteria are
used: size (Article 6(4), first subparagraph, (i) of the Basic Regulation), importance for the economy of
the Union or any participating Member State (Article 6(4), first subparagraph, (ii) of the Basic
Regulation) and significance of cross-border activities (Article 6(4), first subparagraph, (iii) of the Basic
Regulation).

Those criteria are specified in Article 6(4) second subparagraph, of the Basic Regulation, under which
‘a credit institution or financial holding company or mixed financial holding company shall not be
considered less significant, unless justified by particular circumstances to be specified in the
methodology, if any of the following conditions is met’. Under Article 6(4), second subparagraph, (i)
of that regulation, those conditions include where the total value of its assets exceeds EUR 30 billion.

Lastly and fourthly, Article 6(4), second subparagraph, of the Basic Regulation provides that an
institution need not be classified as ‘significant’ in ‘particular circumstances’ which the ECB is
entrusted with specifying.

That specification of ‘particular circumstances’ allowing for the declassification of a credit institution as
‘significant’ is given in Articles 70 and 71 of the SSM Framework Regulation, the interpretation of
which is at issue in the present plea. Under Article 70(1) of that regulation, they must be ‘specific and
factual circumstances that make the classification of a supervised entity as significant inappropriate,
taking into account the objectives and principles of [the Basic Regulation] and, in particular, the need
to ensure the consistent application of high supervisory standards’. Article 70(2) of the same regulation
states that the expression ‘particular circumstances’ is to be interpreted strictly. Lastly, Article 71(1) of
the SSM Framework Regulation highlights the need for an examination of those particular
circumstances made on a case-by-case basis and specific to each supervised entity.

2. Content of the contested decision

In the contested decision, the ECB observed that the value of the applicant’s assets exceeded EUR 30
billion and refused to uphold the applicant’s arguments alleging that there were ‘particular
circumstances’ for it within the meaning of Article 6(4) of the Basic Regulation justifying its
continuing to come under direct prudential supervision by the German authorities.

In the contested decision, the ECB found that it had not been demonstrated that its direct supervision
of the applicant was ‘contrary to the objectives of the Basic Regulation’ and that, therefore, it was not
inappropriate within the meaning of Article 70(1) of the SSM Framework Regulation. In that regard,
in the Administrative Board of Review’s Opinion, of which the contested decision is an extension, it is
stated inter alia that the significance-related criteria set out in Article 6(4) of the Basic Regulation
could be disapplied through the use of the ‘particular circumstances’ option only if that meant that
the objectives of the Basic Regulation, including the need to guarantee consistent application of high
prudential supervisory standards, were better safeguarded through direct supervision by national
authorities, which the applicant had failed to demonstrate.

ECLILLEU:T:2017:337 5
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Regarding the applicant’s line of argument alleging, in essence, that the prudential supervision
conducted by the national authorities given its particularly weak risk profile was sufficient, the ECB, in
essence, found it to be entirely irrelevant, since the risk assessment put forward by an institution for
the stability of the financial system or its creditors need not be taken into account at the stage of
classification of an entity. It also took the view that it was not required to carry out an examination of
whether the classification of a significant institution was proportionate. Under Article 6(4) of the Basic
Regulation and Article 70(1) of the SSM Framework Regulation, it considered that it was required only
to examine whether direct supervision by the ECB was inappropriate.

Lastly, the ECB also stated that, in the event that it found that there were particular circumstances for
the supervised entity within the meaning of Article 6(4) of the Basic Regulation, it would still have to
determine whether those particular circumstances were such as to justify the classification of a
‘significant’ credit institution as ‘less significant’.

3. The complaint alleging error of law in the interpretation of the condition relating to the
inappropriateness of the classification of a supervised entity as ‘significant’

As stated in paragraph 31 above, a reading of the contested decision, read in the light of the
Administrative Board of Review’s Opinion, shows that the ECB considered that the application of
Article 70(1) of the SSM Framework Regulation could lead to the applicant’s not being classified as a
significant entity only if direct prudential supervision by the German authorities was better able to
safeguard the objectives of the Basic Regulation than supervision by the ECB.

The applicant submits, in essence, that such an analysis is vitiated by an error of law. It submits that
the reference to the inappropriateness of the classification of a supervised entity as ‘significant’, laid
down in Article 70(1) of the SSM Framework Regulation, is an indeterminate legal concept that must
be interpreted in the light of the principle of proportionality enshrined in Article 5(4) TEU, which
governs the manner in which the EU institutions are to exercise their competences. It follows that
classification of an entity as ‘significant’ on the basis of the size criterion does not justify direct
prudential supervision by the ECB and is, accordingly, ‘inappropriate’ because it is not necessary,
where monitoring by the national competent authority under the macroprudential supervision of the
ECB would be sufficient for achieving the objectives of the Basic Regulation. Moreover, the wording
of those two provisions does not preclude an examination of the proportionality of the classification
of an entity as significant. The same holds true for a systematic and teleological interpretation of
those two provisions. The applicant also denies that there has been a transfer of competence in favour
of the ECB with regard to all of the tasks listed in Article 4(1) of the Basic Regulation and in respect of
all entities. On the contrary, a reading of that provision, combined with Article 6(4) thereof, leads to
the conclusion that, in conformity with the principle of subsidiarity, the transfer of competence was
made only in respect of significant entities, with the direct prudential supervision of less significant
entities remaining within the remit of the national authorities.

Thus, it is clear that the applicant proposes an interpretation of Article 70(1) of the SSM Framework
Regulation in the light of a requirement that direct prudential supervision by the ECB must be
necessary, which is implied by the principle of proportionality — and the principle of subsidiarity —
enshrined in Article 5 TEU. It follows that the ECB ought to have ascertained whether prudential
supervision by the German authorities afforded achievement of the objectives of the Basic Regulation.
Therefore, in so far as the applicant did demonstrate that its profile showed a low degree of risk, the
objective of protection of financial stability pursued by the Basic Regulation will be sufficiently
achieved by the German authorities’ exercising their supervision. In that light, there was justification
for reclassifying the applicant as a ‘less significant’ entity under Article 70(1) of the SSM Framework
Regulation.
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37

38

39

40

41

42

43

44

JUDGMENT OF 16. 5. 2017 — CASE T-122/15
LANDESKREDITBANK BADEN-WURTTEMBERG v ECB

The ECB and the Commission dispute the merits of that interpretation. They submit inter alia, in
essence, that the principles of proportionality and subsidiarity have already been taken into account by
the legislature when the Basic Regulation was drafted, by allowing for decentralised implementation of
certain of the tasks listed in Article 4(1) of the Basic Regulation by the national authorities in respect of
those entities classified as ‘less significant’.

It should be noted at the outset that the applicant’s written pleadings do not contain, either explicitly
or implicitly, any plea of illegality of Article 70(1) of the SSM Framework Regulation, alleging that it is
contrary to the principles of proportionality or subsidiarity or Article 6 of the Basic Regulation. Thus,
in its written pleadings, the applicant opted to direct its line of argument solely at the interpretation of
that provision, without questioning its validity.

In order to respond to the questions of interpretation thus raised and determine the exact scope of
Article 70(1) of the SSM Framework Regulation, account must be taken not only of its wording but
also of its context and of the objectives pursued by the set of rules of which it forms a part (see, to that
effect, judgment of 7 June 2005, VEMW and Others, C-17/03, EU:C:2005:362, paragraph 41 and the
case-law cited).

Moreover, where the textual and historical interpretations of a regulation, in particular of one of its
provisions, do not permit its precise scope to be assessed, the legislation in question must be
interpreted by reference to both its purpose and general structure (see, to that effect, judgments of
31 March 1998, France and Others v Commission, C-68/94 and C-30/95, EU:C:1998:148,
paragraph 168, and of 25 March 1999, Gencor v Commission, T-102/96, EU:T:1999:65,
paragraph 148).

Moreover, it is equally settled case-law that where it is necessary to interpret a provision of secondary
EU law, preference should as far as possible be given to the interpretation which renders the provision
consistent with the Treaty and the general principles of EU law (judgments of 4 October 2007,
Schutzverband der Spirituosen-Industrie, C-457/05, EU:C:2007:576, paragraph 22; of 10 July 2008,
Bertelsmann and Sony Corporation of America v Impala, C-413/06 P, EU:C:2008:392, paragraph 174;
and of 25 November 2009, Germany v Commission, T-376/07, EU:T:2009:467, paragraph 22).

(a) The literal interpretation of Article 70(1) of the SSM Framework Regulation

As regards the literal interpretation of Article 70(1) of the SSM Framework Regulation, it should be
remembered that it is worded as follows:

‘Particular circumstances, as referred to in the second and fifth subparagraphs of Article 6(4) of [the
Basic Regulation] ... exist where there are specific and factual circumstances that make the
classification of a supervised entity as significant inappropriate, taking into account the objectives and
principles of [the Basic Regulation] and, in particular, the need to ensure the consistent application of
high supervisory standards.’

It is clear that the literal interpretation of the provisions of Article 70(1) of the SSM Framework
Regulation confirm the position favoured by the ECB in the contested decision.

The wording of Article 70(1) of the SSM Framework Regulation focuses solely on the examination of
whether or not the classification of an entity as significant is appropriate and, therefore, its
supervision by the ECB alone, in relation to the objectives of the Basic Regulation. No reference is
made to an examination of the need for direct supervision of a significant entity by the ECB.

ECLILLEU:T:2017:337 7
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Whilst generally the examination of whether an EU act is appropriate focuses on whether it is suitable
for attaining the legitimate objectives pursued by the legislation at issue, the assessment of whether it is
necessary consists in ascertaining whether or not it goes beyond what is necessary in order to achieve
those objectives (see, to that effect, judgment of 16 June 2015, Gauweiler and Others, C-62/14,
EU:C:2015:400, paragraph 67 and the case-law cited).

Therefore, Article 70(1) of the SSM Framework Regulation, referring as it does to ‘specific and factual
circumstances that make the classification of a supervised entity as significant inappropriate, taking
into account the objectives and principles of [the Basic Regulation]’, must necessarily be understood
as suggesting that direct prudential supervision by the ECB, implied by the classification of an entity as
‘significant’, is less able to ensure achievement of the objectives of the Basic Regulation than direct
prudential supervision of that entity by the national authorities. On the other hand, a literal
interpretation of Article 70(1) of the SSM Framework Regulation does not suggest reclassification of a
‘significant entity’ as ‘less significant’ on the ground that direct supervision by the national authorities
under the SSM is just as able to achieve the objectives of the Basic Regulation than supervision by the
ECB alone.

(b) Interpretation of Article 70(1) of the SSM Framework Regulation in conformity with superior
norms of law, including the principles of proportionality and subsidiarity

In arguing against that literal interpretation of Article 70(1) of the SSM Framework Regulation, the
applicant submits, in essence, that, on the one hand, as Article 6(4) of the Basic Regulation confers on
national authorities the competence to carry out prudential supervision in respect of certain of the
tasks listed in Article 4(1) of the Basic Regulation whilst, on the other, Article 70(1) of the SSM
Framework Regulation serves to distribute the exercise of competences delegated to the ECB and held
by the national authorities, it should be interpreted in conformity with the principles of subsidiarity
and proportionality laid down in Article 5(3) and (4) TEU.

It follows that the term ‘inappropriate’ laid down in Article 70(1) of the SSM Framework Regulation
should be construed as excluding prudential supervision by the ECB alone when the objectives of the
Basic Regulation may be sufficiently achieved through supervision by the national authorities. In other
words, the derogation provided for in that provision applies not only when the objectives of the Basic
Regulation would be better achieved through direct prudential supervision by the national authorities,
but also when such supervision would be sufficient to achieve them.

As the applicant’s argument is based on the postulate that the national authorities retain their
competence under Article 6(4) of the Basic Regulation in respect of the tasks listed in Article 4(1)(b)
and (d) to (i) thereof, as regards those entities classified as ‘less significant’, it is appropriate to
consider the scope of the competence transferred to the ECB by the Basic Regulation before
examining the possibility of interpreting Article 70(1) of the SSM Framework Regulation, as
highlighted by the applicant.

(1) The scope of the competences transferred to the ECB by the Basic Regulation

The applicant disputes that there has been a transfer of competence to the ECB with respect to all of
the tasks referred to in Article 4(1) of the Basic Regulation and in respect of all entities. It is apparent
from a reading of that provision, combined with Article 6(4) of that same regulation, that there was a
transfer of competence only with respect to ‘significant’ entities, with the direct prudential supervision
of ‘less significant’ entities remaining within the competence of the national authorities, with the
exception of the tasks listed in Article 4(1)(a) and (c) of the Basic Regulation. That distribution of
competences complies with the principle of implementation of EU law by the Member States as
expressed in Article 291(1) TFEU.

8 ECLL:EU:T:2017:337
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The applicant further observes that its analysis of the scope of the competences transferred to the ECB
is not only favoured in the doctrine, but is also consistent with the historical background to the
adoption of the Basic Regulation. The legislature knowingly dismissed the Commission’s initial
proposition — which was based on a transfer of competence to the ECB in regards to prudential
supervision of all credit institutions — preferring a solution more in conformity with the principles of
subsidiarity and proportionality.

In essence, the applicant submits that as regards, first of all, the issue of the ECB having powers of
indirect prudential supervision over less significant entities, including inter alia the possibility of
adopting regulations and general guidelines, followed by direct supervision of those entities in respect
of the tasks listed in Article 4(1)(a) and (c) of the Basic Regulation and, lastly, the prerogative to
exercise direct supervision over certain less significant entities under Article 6(5)(b) of that regulation
does not prevent Article 6(4) and (6) thereof from attributing competence for direct supervision of
less significant entities to the national authorities.

On the contrary, the ECB, supported by the Commission, takes the view that exclusive competence
was transferred to it so that it could carry out all of the prudential tasks referred to in Article 4(1) of
the Basic Regulation, with only the implementation of the tasks referred to in Article 4(1)(b) and (d)
to (i) of the Basic Regulation in respect of less significant entities being delegated to the national
authorities under the supervision of the ECB.

The Court notes, firstly, that it is apparent from the examination of the interaction between
Article 4(1) and Article 6 of the Basic Regulation, as discussed in paragraphs 20 to 28 above, that the
logic of the relationship between them consists in allowing the exclusive competences delegated to the
ECB to be implemented within a decentralised framework, rather than having a distribution of
competences between the ECB and the national authorities in the performance of the tasks referred to
in Article 4(1) of that regulation. Similarly, under Article 6(4), second subparagraph, of that same
regulation the ECB has exclusive competence for determining the ‘particular circumstances’ in which
direct supervision of an entity which should fall solely under its supervision might instead be under
the supervision of a national authority.

That finding is supported by a reading of the recitals in the preamble to the Basic Regulation.

Firstly, it is apparent from recitals 15 and 28 of the Basic Regulation that only those tasks explicitly
entrusted to the ECB fall outside the competence of the Member States and that prudential
supervision of financial institutions on grounds other than those listed in Article 4(1) of that
regulation continues to fall within the competence of the Member States. It necessarily follows that it
is at the stage of the definition of the tasks entrusted to the ECB by Article 4(1) of the Basic Regulation
that the competences between the ECB and the national authorities were distributed.

It should further be noted that although recital 28 in the preamble to the Basic Regulation provides a
list of the supervisory tasks that are to remain within the remit of the national authorities, it does not
include any of the tasks listed in Article 4(1) of the Basic Regulation. Nor does that recital present
direct supervision of less significant entities as constituting the exercise of a competence falling within
the remit of the national authorities.

Secondly, it should be noted that the supervision of institutions classified as ‘less significant’ is referred
to in recitals 38 to 40 in the preamble to the Basic Regulation, more specifically directly after recital 37
therein, which states that ‘national competent authorities should be responsible for assisting the ECB in
the preparation and implementation of any acts relating to the exercise of the ECB supervisory tasks’
and that ‘[t]his should include, in particular, the ongoing day-to-day assessment of a credit
institution’s situation and related on-site verifications’. The arrangement of the recitals of the Basic
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Regulation suggests that direct prudential supervision by the national authorities under the SSM was
envisaged by the Council of the European Union as a mechanism of assistance to the ECB rather than
the exercise of autonomous competence.

Secondly, it should also be noted that the ECB retains important prerogatives even when the national
authorities performs the supervisory tasks laid down in Article 4(1)(b) and (d) to (i) of the Basic
Regulation, and that the existence of such prerogatives is indicative of the subordinate nature of the
intervention by the national authorities in the performance of those tasks.

Thus, under Article 6(5)(a) of the Basic Regulation, the ECB is to issue ‘regulations, guidelines or
general instructions to national competent authorities, according to which the tasks defined in
Article 4 excluding points (a) and (c) of paragraph 1 thereof are performed and supervisory decisions
are adopted by national competent authorities’.

Although it is true that that subordination does not include the possibility for the ECB to issue
individual guidelines to a national authority, that is compensated for by the possibility offered by
Article 6(5)(b) of the Basic Regulation to remove direct prudential supervision of an entity from the
competence of a national authority. It should be noted in that regard that the terms employed in that
provision that the exercise of that prerogative calls for broad discretion conferred on the ECB, stating
as it does that ‘when necessary to ensure consistent application of high supervisory standards, the ECB
may at any time, on its own initiative after consulting with national competent authorities or upon
request by a national competent authority, decide to exercise directly itself all the relevant powers for
one or more credit institutions referred to in paragraph 4 ...".

Thirdly, the competences conferred on the ECB are also evident from the comparison of the provisions
allowing for adjustments to the criterion for distribution of the roles between the ECB and the national
authorities relating to the size of the supervised entity. Whereas, for the reasons set out in
paragraph 61 above, Article 6(5)(b) of the Basic Regulation provides broadly for the possibility for the
ECB to remove competence from a national authority, Article 6(4), second subparagraph, of that same
regulation uses, on the contrary, the more restrictive formulation of ‘particular circumstances’ for the
purposes of envisaging the possibility of direct supervision of an entity which should be classified as
‘significant’ being entrusted to a national authority and entrusts the ECB with exclusive competence
to determine the content.

It follows from all the foregoing that the Council has delegated to the ECB exclusive competence in
respect of the tasks laid down in Article 4(1) of the Basic Regulation and that the sole purpose of
Article 6 of that same regulation is to enable decentralised implementation under the SSM of that
competence by the national authorities, under the control of the ECB, in respect of the less significant
entities and in respect of the tasks listed in Article 4(1)(b) and (d) to (i) of the Basic Regulation, whilst
conferring on the ECB exclusive competence for determining the content of the concept of ‘particular
circumstances’ within the meaning of Article 6(4), second subparagraph, of that same regulation, which
was implemented through the adoption of Articles 70 and 71 of the SSM Framework Regulation.

That conclusion cannot be invalidated by the arguments put forward by the applicant, inter alia the
fact that the insertion of Article 6 into the Basic Regulation was due to an amendment made by the
Council to the Commission’s initial proposal. Although such an amendment may be indicative of the
Council’s willingness to associate the national authorities with the implementation of those tasks, it
does not allow any conclusions to be drawn as to maintaining prudential supervisory competence for
the national authorities with regards to certain of the tasks referred to in Article 4(1) of the Basic
Regulation. Moreover, the various statements made by politicians and administrative managers
referred to by the applicant merely reflect expressions of personal opinions.
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(2) Interpretation of Article 70(1) of the SSM Framework Regulation in conformity with the principle of
subsidiarity

It follows from the examination of the competences transferred to the ECB by the Basic Regulation
that, should the applicant’s argument be construed as being based on an interpretation of
Article 70(1) of the SSM Framework Regulation in conformity with the principle of subsidiarity, it
cannot be upheld. Although, when it does apply, the principle of subsidiarity involves inter alia a
determination of whether the proposed action can be better achieved by the European Union or
whether it can be achieved just as effectively by the Member States, it must be borne in mind that
under Article 5(3) TEU it applies only in areas which do not fall within exclusive EU competence
(see, to that effect, judgment of 18 June 2015, Estonia v Parliament and Council, C-508/13,
EU:C:2015:403, paragraph 44 and the case-law cited). Accordingly, it is irrelevant for the
interpretation of Article 70(1) of the SSM Framework Regulation or Article 6(4) of the Basic
Regulation, which, for the reasons set out in paragraphs 50 to 63 above, concern solely the detailed
rules for the decentralised exercise of the ECB’s exclusive competence.

(3) Interpretation of Article 70(1) of the SSM Framework Regulation in conformity with the principle of
proportionality

According to Article 5(4) TEU, under the principle of proportionality, the content and form of Union
action is not to exceed what is necessary to attain the objectives of the Treaties. The EU institutions
are to apply the principle of proportionality as laid down in the Protocol on the application of the
principles of subsidiarity and proportionality, annexed to the Treaty on the Functioning of the
European Union.

It should also be borne in mind that, according to the settled case-law, in accordance with the
principle of proportionality, which is one of the general principles of EU law, the acts adopted by EU
institutions must be appropriate for attaining the legitimate objectives pursued by the legislation at
issue and must not exceed the limits of what is necessary in order to achieve those objectives; where
there is a choice between several appropriate measures, recourse must be had to the least onerous;
and the disadvantages caused must not be disproportionate to the aims pursued (see judgment of
4 May 2016, Philip Morris Brands and Others, C-547/14, EU:C:2016:325, paragraph 165 and the
case-law cited).

It must also be borne in mind that the assessment of the proportionality of a measure must be
reconciled with compliance with the discretion that may have been conferred on the EU institutions
at the time it was adopted (see judgment of 12 December 2006, Germany v Parliament and Council,
C-380/03, EU:C:2006:772, paragraph 145 and the case-law cited).

The applicant submits, in essence, that the requirement of necessity of the Union action arising from
the principle of proportionality entails that the implementation of the Union’s exclusive competences
be done in a manner that leaves the broadest possible latitude to the exercise of national
competences.

In support of its argument, it refers to the Opinion of Advocate General Kokott in Toshiba
Corporation and Others (C-17/10, EU:C:2011:552, paragraph 90), in which the fundamental and
constitutional importance of the principle of proportionality in the Treaty system was highlighted in
support of the conclusion that the uniform application of EU competition law did not require that the
competition authorities of the Member States not be allowed to apply their national ‘antitrust’
legislation permanently and definitively, as it was sufficient to withdraw that competence from them
for the duration of a procedure initiated by the Commission and to require them to comply with the
Commission’s decision once that procedure had been completed.
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Suffice it to observe that that analysis was highlighted in a legal context that is not comparable to the
one before the Court in the present case.

What was at issue in that case was the impact of the Commission’s exercise of its competences to
implement EU competition law on the national competition authorities’ application of their national
competition law. Yet in the present case, for the reasons set out in paragraphs 50 to 64 above, under
the SSM the national authorities are acting within the scope of decentralised implementation of an
exclusive competence of the Union, not the exercise of a national competence.

Therefore, the only competence liable to be affected by the exercise of direct prudential supervision by
the ECB is the Member States’ competence in principle for the implementation of EU law in their legal
order, underscored in Article 291(1) TFEU. That provision states that, according to the institutional
system of the Union and the rules governing between the Union and the Member States, it is for the
latter, in the absence of any contrary provision of EU law, to ensure that EU law is implemented
within their territory (see, to that effect and by analogy, judgment of 23 November 1995, Nutral v
Commission, C-476/93 P, EU:C:1995:401, paragraph 14).

It is clear, however, that the preservation of that competence cannot involve an interpretation of
Article 70(1) of the SSM Framework Regulation as advocated by the applicant, which would require
ascertaining on a case-by-case basis in respect of an institution classified as significant under the
criteria laid down in Article 6(4) of the Basic Regulation whether its objectives may be just as well
attained through direct supervision by the national authorities.

That interpretation amounts to calling into question the balance provided for in the Basic Regulation,
involving as it does a case-by-case determination of whether, despite the application of the criteria set
out in Article 6(4) of the Basic Regulation, a significant institution should come under the direct
supervision of the national authorities on the ground that they are better able to attain the objectives
of the Basic Regulation.

It is clear that such an examination would run directly counter to two factors that play a fundamental
role in the logic of Article 6(4) of the Basic Regulation, being, firstly, the principle that significant
institutions come under the sole supervision of the ECB and, secondly, the existence of specific
alternative criteria affording the classification of a financial institution. Under Article 6(4), second
subparagraph, (i), they include the threshold of EUR 30 billion of total value of the assets of the
financial institution considered, which criterion is fulfilled by the applicant.

In any event, it should be noted that the legislature reconciled the role of the Member States in the
implementation of EU law with the fulfilment of the objectives of the Basic Regulation in Article 6
thereof by creating the SSM.

Firstly, as is apparent from recitals 13 and 15 of the Basic Regulation, it aims, inter alia, at protecting
the stability of the financial system of the Union through specific tasks concerning policies relating to
the supervision of credit institutions, tasks that the ECB is well placed to perform as the euro area’s
central bank with extensive expertise in macroeconomic and financial stability issues.

Secondly, the Basic Regulation, far from excluding the Member States from the exercise of the
prudential tasks devolved to the ECB, associates them with it by allowing, under the SSM and through
Article 6(4) and (6), that most of the tasks referred to under Article 4(1) may be implemented on a
decentralised basis in respect of less significant entities.

It follows from all the foregoing that Article 70(1) of the SSM Framework Regulation, in referring to
‘specific and factual circumstances that make the classification of a supervised entity as significant
inappropriate, taking into account the objectives and principles of [the Basic Regulation] and, in
particular, the need to ensure the consistent application of high supervisory standards’, must be

12 ECLL:EU:T:2017:337



81

82

83

84

85

86

87

88

89

JUDGMENT OF 16. 5. 2017 — CASE T-122/15
LANDESKREDITBANK BADEN-WURTTEMBERG v ECB

understood as referring solely to specific factual circumstances entailing that direct prudential
supervision by the national authorities is better able to attain the objectives and the principles of the
Basic Regulation, in particular the need to guarantee consistent application of high prudential
supervisory standards.

It follows that the ECB did not commit the error of law alleged in finding, in essence, that the
application of Article 70(1) of the SSM Framework Regulation could rule out classification of the
applicant as a significant entity only if it was demonstrated that direct prudential supervision by the
German authorities would be better able to ensure attainment of the objectives of the Basic
Regulation than supervision by the ECB.

This conclusion is not invalidated by the applicant’s argument alleging that the ECB, in other decisions
having led to reclassifications, did not apply the criteria to which it referred in the contested decision.

Should such an argument be relied on in order to demonstrate that the ECB was incorrect in refusing
to examine whether direct prudential supervision by the national authorities was sufficient for attaining
the objectives of the Basic Regulation, it should be rejected at the outset, since it has been found that
the ECB did not err in law in its interpretation of Article 70(1) of the SSM Framework Regulation.

If the intention is that this argument must be understood as alleging, in essence, infringement of the
principle of equal treatment to the applicant’s detriment, it cannot be upheld. It is appropriate to
recall that the principle of equal treatment must be reconciled with the principle of legality and thus a
person may not rely, in support of his claim, on an unlawful act committed in favour of a third party
(see, to that effect, judgment of 14 April 2011, Visa Europe and Visa International Service v
Commission, T-461/07, EU:T:2011:181, paragraph 219 and the case-law cited). Thus, even if the ECB
was incorrect in reclassifying the entities referred to by the applicant, such an error has no bearing on
the merits of the contested decision to refuse reclassification of the applicant as a ‘less significant’
entity.

The present complaint must therefore be rejected.

(c) The complaint alleging failure to examine the specific factual circumstances and the objectives
of the Basic Regulation

The applicant in essence criticises the ECB for having found that its classification as a significant entity
was appropriate, irrespective of the examination of the specific factual circumstances and without
taking account of the objectives and principles of the Basic Regulation.

It is sufficient to note in that regard that, for the purpose of requesting review of the decision of
1 September 2014, the applicant based its argument on the alleged adequacy of the exercise of
prudential supervision by the German authorities in the light of its allegedly weak risk profile.

It is apparent from a reading the applicant’s letters of 10 July 2014 and 6 October 2014 that its
argument was based solely on the lack of need for prudential supervision by the ECB in order to
ensure consistent application of high supervisory standards, without its being argued that national
supervision would be better able to attain those objectives.

Therefore, having regard to the wording of Article 70(1) of the SSM Framework Regulation, the ECB
could legitimately find that such a line of argument was irrelevant, without its being necessary to
examine whether the factual circumstances alleged by the applicant were true or ascertaining whether
supervision of the applicant by the German authorities was liable to fulfil the objectives of the Basic
Regulation.
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This complaint must therefore be rejected.

(d) The complaint alleging error of law in the interpretation of the concept of ‘particular
circumstances’

The applicant also criticises the ECB for having conducted a ‘two-tier examination’ in finding, first of
all, that there were particular circumstances and, secondly, that they make the ECB’s prudential
supervision inappropriate, contrary to the wording of Article 70(1) of the SSM Framework Regulation.

It should be borne in mind that, under Article 70(1) of the SSM Framework Regulation, ‘[p]articular
circumstances, as referred to in the second and fifth subparagraphs of Article 6(4) of [the Basic
Regulation] ... exist where there are specific and factual circumstances that make the classification of
a supervised entity as significant inappropriate, taking into account the objectives and principles of the
SSM Regulation and, in particular, the need to ensure the consistent application of high supervisory
standards’.

Article 71(1) of the SSM Framework Regulation states that ‘[w]hether particular circumstances exist
that justify classifying what would otherwise be a significant supervised entity as less significant shall
be determined on a case-by-case basis and specifically for the supervised entity or supervised group
concerned, but not for categories of supervised entities’.

The necessary reading from those two provisions is that the determination of whether there are
particular circumstances must be made in the light of the factual circumstances specific to the
supervised entity.

In the contested decision, the ECB found, ‘even if the ECB should find that particular circumstances as
referred to in Article 6(4) of the Basic Regulation were liable to be applied to the supervised entity, the
ECB would still have to ascertain whether such particular circumstances are such as to justify its
classification as a less significant entity’.

It is clear that should the passage of the contested decision referred to in paragraph 95 above have to
be understood as confusing the concept of ‘specific factual circumstances’ found in Article 70(1) of the
SSM Framework Regulation and applicable in order to consider whether or not the classification of an
entity as significant is inappropriate, with that of ‘particular circumstances’, used in Article 6(4) of the
Basic Regulation and which the purpose of Article 70(1) of the SSM Framework Regulation is to
specify, then it is legally incorrect.

In so reasoning, the ECB establishes as separate conditions the demonstration of whether there are
‘particular circumstances’ and the application of Article 70(1) of the SSM Framework Regulation. It
follows that particular circumstances within the meaning of Article 6(4) of the Basic Regulation do
not in themselves afford justification of the reclassification of a ‘significant’ entity as ‘less significant’.
It is also necessary that the criteria of Article 70(1) of the SSM Framework Regulation be fulfilled.

That is not the logic inherent in the articulation of those two provisions. The presence of particular
circumstances suffices to justify the reclassification of an entity. However, in order to verify their
existence, Article 70(1) of the SSM Framework Regulation must be applied.

That passage of the contested decision is, therefore, vitiated by an error of law, which however has no
bearing on its legality, as that passage must be viewed as having been put forward for the sake of
completeness, as shown by the use of the conditional tense. The ECB does not acknowledge that
there are ‘particular circumstances’, but merely gives its opinion on the potential impact of there
being such circumstances, supposing they are present. This complaint must therefore be rejected in
any event.
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In the light of the foregoing, the first plea in law must be rejected.

B. Second plea: manifest errors of assessment
The applicant submits that the contested decision is vitiated by manifest errors of assessment.

Firstly, direct prudential supervision by the ECB is not necessary in order to attain the objectives of the
Basic Regulation, consisting in ensuring the stability of financial markets, the safety and solidity of
credit institutions and the protection of depositors. Secondly, direct prudential supervision by the ECB
is not necessary in order to safeguard the objective of consistent application of high prudential
supervisory standards. Thirdly, nor is direct prudential supervision by the ECB necessary in the light
of other objectives of the Basic Regulation. Fourthly, direct prudential supervision of the applicant by
the national authority complies with the principles of the Basic Regulation. Fifthly, even from the
perspective of the incorrect assessment criterion employed by the ECB, the contested decision is
vitiated by manifest errors of assessment.

The ECB, supported by the Commission, contends that the present plea should be rejected.

It should be noted at the outset that the essence of the line of argument put forward by the applicant
under the present plea is based on the postulate that the objectives of the Basic Regulation and the
consistent application of high prudential supervisory standards can be attained through direct
supervision by the German authorities. The applicant insists in its written pleadings that it was
manifestly incorrect to maintain the classification as a significant entity, given the lack of need for
prudential supervision by the ECB.

It is clear that such a line of argument is completely irrelevant, given that, for the reasons set out in the
examination of the first plea, Article 70(1) of the SSM Framework Regulation cannot be interpreted as
including a condition of assessment of the need for direct prudential supervision of an entity to be
classified as ‘significant’ under Article 6(4) of the Basic Regulation.

It is only in the alternative that the applicant submits that, ‘even using the ECB’s incorrect assessment
criterion, the contested decision is vitiated by manifest errors of assessment’.

In support of that statement, the applicant refers, firstly, to the content of its letters of 10 July 2014
and 6 October 2014.

However, for the reasons set out in paragraphs 87 to 89 above, it is noteworthy that the applicant did
not argue therein that national supervision would be better able to attain the objectives of the Basic
Regulation than direct supervision by the ECB.

Secondly, in the reply the applicant submits, in essence, that prudential supervision by the German
authorities would be better able to attain the objective of consistent application of high prudential
supervisory standards referred to in Article 70(1) of the SSM Framework Regulation. It points out in
that connection that it is subject to various regulatory instruments, being not only Regulation (EU)
No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential
requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012
(OJ 2013 L 176, p. 1), as rectified (O] 2013 L 208, p. 68, and OJ 2013 L 321, p. 6), and the German law
on the organisation of the banking sector, but also the Law on the regional credit bank of
Baden-Wiirttemberg, as well as multiple supervisory authorities, being not only the Bundesanstalt fiir
Finanzdienstleistungsaufsicht (BaFin) (Federal Financial Supervisory Authority, Germany), the
Bundesbank (German Federal Bank) and the ECB, but also the Ministry of Finance,
Baden-Wiirttemberg.
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Thus the applicant submits, in essence, that the diversity of legal frameworks and supervisory
authorities forming the parameters of its activity means that the national authorities are better able to
cooperate amongst themselves in order to ensure consistent application of prudential supervisory
standards than with the ECB.

Suffice it to note in that regard that the applicant does not highlight any arrangement or collaboration
between the authorities of Baden-Wiirttemberg and the German authorities that might make
cooperation easier with them than with the ECB.

The present appeal must therefore be rejected.

C. The third plea: infringement of the obligation to state reasons

The applicant submits that the ECB failed to fulfil its obligation to state reasons at the time of
adoption of the contested decision. It observes that the obligation to state reasons for the contested
decision is clearly stated in Article 33(2), Article 39(1) and Article 44(1) of the SSM Framework
Regulation and in Article 22(2), second subparagraph, of the Basic Regulation and the second
paragraph of Article 296 TFEU.

Firstly, the statement of reasons in the contested decision lacks consistency and is self-contradictory,
which makes it impossible to infer which criterion was applied by the ECB. The interpretation of the
concept of ‘inappropriateness’ favoured by the ECB in its written pleadings is not found in the
contested decision and in any event is self-contradictory.

Secondly, the applicant submits that the statement of reasons in the contested decision merely sets out
simple, unsubstantiated statements and negations. It criticises, inter alia, the ECB for having failed to
provide reasons for its assertion that the absence of risk for the stability of the markets or creditors is
not a particular circumstance. Similarly, the contested decision does not explain why supervision by
the German authorities would not be better able to attain the objectives of the Basic Regulation.

Thirdly, the applicant criticises the ECB for having failed to examine the arguments put forward by it
during the administrative procedure, alleging specific factual circumstances making its classification as
a significant entity inappropriate. It submits that a detailed explanation of the reasons why the ECB did
not find those arguments relevant was called for, especially since it has discretion in the application of
Article 70(1) of the SSM Framework Regulation. No such explanation is apparent from either the
contested decision or its surrounding context.

The ECB, supported by the Commission, contends that the present plea should be rejected.

Under Article 22(2), second subparagraph, of the Basic Regulation, decisions of the ECB are to state
the reasons on which they are based.

Under Article 33(1) and (2) of the SSM Framework Regulation, an ECB supervisory decision is to be
accompanied by a statement of the reasons for that decision. The statement of reasons is to contain
the material facts and legal reasons on which the ECB prudential supervisory decision is based.

Article 39(1) of the same SSM Framework Regulation provides that ‘[a] supervised entity shall be
considered a significant supervised entity if the ECB so determines in an ECB decision addressed to
the relevant supervised entity ..., explaining the underlying reasons for such decision’.

Provisions such as this merely reiterate, in the body of the Basic Regulation and of the SSM Framework

Regulation, the obligation to state reasons by which EU institutions and bodies are bound under the
second paragraph of Article 296 TFEU.

16 ECLL:EU:T:2017:337



122

123

124

125

126

127

128

JUDGMENT OF 16. 5. 2017 — CASE T-122/15
LANDESKREDITBANK BADEN-WURTTEMBERG v ECB

The obligation to state reasons laid down in Article 296 TFEU is an essential procedural requirement,
as distinct from the question whether the reasons given are correct, which goes to the substantive
legality of the contested measure (see judgment of 11 July 2013, Ziegler v Commission, C-439/11 P,
EU:C:2013:513, paragraph 114 and the case-law cited).

In that vein, first of all, the statement of reasons required under Article 296 TFEU must be appropriate
to the measure in question and must disclose in a clear and unequivocal fashion the reasoning followed
by the institution which adopted that measure, in such a way as to enable the persons concerned to
ascertain the reasons for the measure and to enable the competent court to carry out its review. As
regards, in particular, the reasons given for individual decisions, the purpose of the obligation to state
the reasons on which an individual decision is based is, therefore, in addition to permitting review by
the Courts, to provide the person concerned with sufficient information to know whether the decision
may be vitiated by an error enabling its validity to be challenged (see judgment of 11 July 2013, Ziegler
v Commission, C-439/11 P, EU:C:2013:513, paragraph 115 and the case-law cited).

Furthermore, the requirements to be satisfied by the statement of reasons depend on the
circumstances of each case, in particular the content of the measure in question, the nature of the
reasons given and the interest which the addressees of the measure, or other parties to whom it is of
direct and individual concern, may have in obtaining explanations. It is not necessary for the
statement of reasons to specify all the relevant matters of fact and law, since the question whether the
statement of reasons meets the requirements of Article 296 TFEU must be assessed with regard not
only to its wording but also to its context and to all the legal rules governing the matter in question
(see judgment of 11 July 2013, Ziegler v Commission, C-439/11 P, EU:C:2013:513, paragraph 116 and
the case-law cited).

In the present case, the Administrative Board of Review’s Opinion is part of the context of which the
contested decision forms a part and may, therefore, be taken into account for the purpose of
determining whether that decision contained a sufficient statement of reasons as referred to in the
case-law cited in paragraph 124 above.

Article 24 of the Basic Regulation, entitled ‘Administrative Board of Review’, states in paragraph 1 that
‘[tlhe ECB shall establish an Administrative Board of Review for the purposes of carrying out an
internal administrative review of the decisions taken by the ECB in the exercise of the powers
conferred on it by this Regulation after a request for review [is made]” and that ‘[tlhe scope of the
internal administrative review shall pertain to the procedural and substantive conformity with this
Regulation’. Paragraph 7 of that article provides:

‘After ruling on the admissibility of the review, the Administrative Board of Review shall express an
opinion within a period appropriate to the urgency of the matter and no later than two months from
the receipt of the request and remit the case for preparation of a new draft decision to the Supervisory
Board. The Supervisory Board shall take into account the opinion of the Administrative Board of
Review and shall promptly submit a new draft decision to the Governing Council. The new draft
decision shall abrogate the initial decision, replace it with a decision of identical content, or replace it
with an amended decision. The new draft decision shall be deemed adopted unless the Governing
Council objects within a maximum period of ten working days.’

It necessarily follows that, in so far as the contested decision ruled in conformity with the proposal set
out in the Administrative Board of Review’s Opinion, it is an extension of that opinion and the
explanations contained therein may be taken into account for the purpose of determining whether the
contested decision contains a sufficient statement of reasons.

Firstly, for the reasons set out in paragraphs 31 to 32 above and contrary to the applicant’s assertions,

it is apparent from a combined reading of the contested decision and the Administrative Board of
Review’s Opinion that not only did the ECB consider that there could be ‘particular circumstances’
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only if attainment of the objectives of the Basic Regulation could be better safeguarded through direct
prudential supervision by the national authorities, it also found that the applicant had not
demonstrated that that condition was fulfilled in respect of it. It should also be noted that both the
Administrative Board of Review’s Opinion and the contested decision contain a summary of the
applicant’s arguments.

It is also clear that the analysis of the first plea shows that the applicant was able to understand the
ECB’s reasoning, since it challenged it through that plea, and that the Court has been able to conduct
judicial review of the merits of the reasons in the contested decision.

Secondly, regarding the applicant’s assertion alleging insufficiency of the response to its argument put
forward during the administrative procedure, it is apparent from paragraphs 87 to 89 and 107 to 108
above that during that procedure the applicant merely attempted to establish that direct prudential
supervision by the ECB was not necessary on the ground that supervision by the German authorities
would be sufficient in order to attain the objectives of the Basic Regulation, without attempting to
show that it would be better able to attain those objectives. Therefore, since that argument is clearly
irrelevant in the light of the interpretation favoured by the ECB, it cannot be held that the ECB was
bound to provide a detailed statement of reasons for its refutation, as the applicant could easily infer
them from the contested decision and the Administrative Board of Review’s Opinion.

Thirdly, regarding the applicant’s complaint alleging that the reasons in the contested decision were
self-contradictory, it is true that the statement of the reasons for a measure must be logical and
contain no internal inconsistency that would prevent a proper understanding of the reasons
underlying the measure (judgment of 29 September 2011, Elf Aquitaine v Commission, C-521/09 P,
EU:C:2011:620, paragraph 151).

However, it is clear that the statement of reasons in the contested decision is not self-contradictory as
alleged.

For the reasons set out in paragraphs 31 to 34 above, and contrary to what the applicant appears to
argue, there is no contradiction between, on the one hand, the reference in the Administrative Board
of Review’s Opinion to the fact that the presence of ‘particular circumstances’ means that the
attainment of the objectives of the Basic Regulation, including the need to ensure the consistent
application of high prudential supervisory standards, must be better ensured through direct
supervision by the national authorities and, on the other, the reference in the contested decision to
the fact that direct supervision of the applicant by the ECB must be contrary to the objectives of the
Basic Regulation in order for Article 70(1) of the SSM Framework Regulation to apply.

Nor is the assertion that the reasons set out in the contested decision were self-contradictory in
suggesting that the presence of particular circumstances was sufficient to justify application of
Article 70(1) of the SSM Framework Regulation. It was noted in paragraph 99 above that that reason
in the contested decision was included merely for the sake of completeness. That passage was
therefore not liable to prevent a proper understanding of the criterion applied by the ECB in the
contested decision.

It follows from the above that the contested decision contains a sufficient statement of reasons.

The third plea in law must therefore be rejected.
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D. The fourth plea: misuse of powers by the ECB in unlawfully failing to exercise its discretion

The applicant criticises the ECB for having failed to exercise its discretion in the application of
Article 70(1) of the SSM Framework Regulation in respect of it, which amounts to a misuse of
powers. It observes that that provision does not contain an exhaustive list of the reasons which the
ECB may take into consideration. It was therefore incorrect in finding in the contested decision that
the arguments put forward by the applicant led to reasons not provided for in that regulation being
taken into account.

The ECB, supported by the Commission, contends that this plea should be rejected.

Although it is settled case-law that when discretion is conferred on an institution, it must exercise that
power fully (see, to that effect, judgments of 14 July 2011, Freistaat Sachsen v Commission, T-357/02
RENV, EU:T:2011:376, paragraph 45, and of 10 July 2012, Smurfit Kappa Group v Commission,
T-304/08, EU:T:2012:351, paragraph 90). Thus, the Community institutions which have adopted the
act in question must be able to show before the Court that in adopting the act they actually exercised
their discretion, which presupposes the taking into consideration of all the relevant factors and
circumstances of the situation the act was intended to regulate (judgment of 7 September 2006, Spain
v Council, C-310/04, EU:C:2006:521, paragraph 122).

However, it should be remembered here that, as pointed out in paragraphs 87 to 89 above, the
argument put forward by the applicant during the administrative procedure was intended solely to
establish that the objectives of the Basic Regulation could be attained through direct supervision of
the applicant by the national authorities and that, for the reasons set out in connection with the
analysis of the first plea, such an argument is irrelevant for the application of Article 70(1) of the SSM
Framework Regulation.

The ECB cannot, therefore, be criticised for having failed to exercise its discretion by rejecting at the
outset an argument that is completely irrelevant.

The fourth plea must therefore be rejected.

E. The fifth plea: infringement of the ECB’s obligation to examine and take into consideration all
relevant circumstances of the case

The applicant observes that, under Article 28(2) of the SSM Framework Regulation, the ECB must take
account of all relevant circumstances. It also refers to the ECB’s obligation to examine and take into
consideration, carefully and impartially, all elements of fact and of law that are relevant to the case,
which arises from the right to good administration enshrined in Article 41(1) of the Charter of
Fundamental Rights of the European Union.

It criticises the ECB for having failed to take into account the circumstances alleging: (i) the practical
impossibility in which it found itself in dealing with a situation of insolvency; (ii) that it did not meet
any of the criteria of Article 6(4) of the Basic Regulation, apart from size; and (iii) that the prudential
supervision by the German authorities had not been shown to have any shortcomings in the past.

The ECB, supported by the Commission, contends that this plea should be rejected.
It is clear from settled case-law that, where the institutions of the European Union have a power of

appraisal, respect for the rights guaranteed by the legal order of the European Union in administrative
procedures is of even more fundamental importance.

ECLILLEU:T:2017:337 19



147

148

149

150

151

152

JUDGMENT OF 16. 5. 2017 — CASE T-122/15
LANDESKREDITBANK BADEN-WURTTEMBERG v ECB

The guarantees afforded by EU law in administrative proceedings include, in particular, the principle of
sound administration, which is enshrined in Article 41 of the Charter of Fundamental Rights, which
entails the duty of the competent institution to examine carefully and impartially all the relevant
aspects of the individual case (judgment of 30 September 2003, Atlantic Container Line and Others v
Commission, T-191/98 and T-212/98 to T-214/98, EU:T:2003:245, paragraph 404).

That obligation is reiterated in Article 28(2) of the SSM Framework Regulation, which states that, ‘[i|n
its assessment, the ECB shall take account of all relevant circumstances’.

However, for reasons similar to those set out in paragraph 140 above, it is sufficient to state that the
circumstances which the ECB is criticised for having failed to take into account were irrelevant in the
light of the wording of Article 70(1) of the SSM Framework Regulation and that, consequently, the
ECB cannot be successfully criticised for having failed to take such circumstances into account in the
application of that provision.

The fifth plea must therefore be rejected as unfounded and, accordingly, the action in its entirety must
be dismissed.

IV. Costs

Under Article 134(1) of the Rules of Procedure, the unsuccessful party is to be ordered to pay the costs
if they have been applied for in the successful party’s pleadings. Since the applicant has been
unsuccessful, it must be ordered to bear its own costs and to pay those of the ECB in accordance
with the latter’s pleadings.

In accordance with Article 138(1) of the Rules of Procedure, the institutions which have intervened in
the proceedings are to bear their own costs. The Commission must therefore bear its own costs.

On those grounds,

THE GENERAL COURT (Fourth Chamber, Extended Composition)
hereby:
1. Dismisses the action;

2. Orders the Landeskreditbank Baden-Wiirttemberg — Forderbank to bear its own costs and to
pay those incurred by the European Central Bank;

3. Orders the European Commission to bear its own costs.

Prek Labucka Schwarcz

Kreuschitz Schalin
Delivered in open court in Luxembourg on 16 May 2017.

[Signatures]
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