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Questions referred

(1) Must Directive [93/13] (1) be interpreted as precluding national legislation such as that currently governing the Spanish 
order for payment procedure (Articles 815 and 816 [of the] LEC), which does not mandatorily provide either for the 
examination of unfair terms or the intervention of the court, except when the Secretario Judicial considers it expedient 
or the debtors lodge an objection, because that legislation hinders or prevents examination of their own motion by the 
courts of contracts which may contain unfair terms?

(2) Must Directive 93/13/EEC be interpreted as precluding national legislation such as the Spanish law that does not 
permit a court to consider, of its own motion and [in] limine litis, during subsequent enforcement proceedings [relating 
to] an enforceable instrument (a reasoned decision issued by the Secretario Judicial bringing the order for payment 
procedure to a close), whether the contract giving rise to the reasoned decision whose enforcement is sought contained 
unfair terms, because under national law the matter is res judicata (Articles 551 and 552 in conjunction with 
Article 816(2) of the LEC)?

(3) Must the Charter of Fundamental Rights of the European Union (2) be interpreted as precluding national legislation 
such as that relating to the order for payment procedure and the procedure for the enforcement of judicial instruments, 
that does not provide for review by the court in every case during the declaratory stages of proceedings and does not 
permit the court at the enforcement stage to reconsider the reasoned decisions previously taken by the Secretario 
Judicial?

(4) Must the Charter of Fundamental Rights of the European Union be interpreted as precluding national legislation that 
prohibits a court from considering, of its own motion, whether the right to be heard has been observed, because the 
matter is res judicata?

(1) Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts (OJ 1993 L 95, p. 29).
(2) OJ 2000 C 364, p. 1.
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