
2. If the answer to the first question is in the negative, by 
which criteria should that authority be guided, and by 
which criteria is it bound, when taking a decision on 
whether to grant the exemption set out in Article 3(1)(b) 
of Council Regulation (EC) No 765/2006 of 18 May 2006? 

3. Must Article 3(1)(b) of Council Regulation (EC) No 
765/2006 of 18 May 2006 be interpreted as meaning 
that the authority which is responsible for granting the 
aforementioned exemption is entitled or obliged, when 
carrying out the assessment as to whether to grant the 
exemption sought, to have regard for, inter alia, the fact 
that the applicants submitting the request are seeking to 
give effect to their fundamental rights (in this case, the 
right to a judicial remedy), although it must also ensure 
that if, in the specific case, the exemption is granted, the 
objective of the sanction provided for will not be negated 
and that the exemption will not be misused (for example, if 
the amount of money earmarked for securing a legal 
remedy would be manifestly disproportionate in relation 
to the scale of the legal services provided)? 

4. Must Article 3(1)(b) of Council Regulation (EC) No 
765/2006 of 18 May 2006 be interpreted as meaning 
that one of the bases capable of providing justification for 
not granting the exemption set out in that provision may be 
the illegal nature of the acquisition of the funds in respect of 
the use of which that exemption is to be implemented? 

( 1 ) Council Regulation (EC) No 765/2006 of 18 May 2006 concerning 
restrictive measures against President Lukashenko and certain 
officials of Belarus (OJ 2006 L 134, p. 1). 
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1. Is Article 4(1) of Directive 79/7/EEC ( 1 ) (Directive on the 
progressive implementation of the principle of equal 
treatment of men and women in matters of social 
security) to be interpreted in such a way that it precludes 

national legislation on the basis of which the different life 
expectancies of men and women are used as an actuarial 
calculation criterion for a statutory social benefit payable 
due to an accident, when, by using this criterion, the 
lump sum benefit paid to a man is smaller than that paid 
to a woman of the same age and in a similar situation in 
other respects? 

2. If the answer to the first question is affirmative, does the 
case involve a sufficiently serious breach of EU law, this 
being a condition for Member State liability, particularly 
when account is taken of the following: 

— in its case-law, the CJEU has not taken a specific 
position on the question of whether sex-based actuarial 
factors may be taken into account in the determination 
of statutory social security benefits falling within the 
scope of application of Directive 79/7/EEC; 

— in its judgment issued in case C-236/09 Test-Achats 
the CJEU has stated that Article 5(2) of Directive 
2004/113/EC ( 2 ) (Directive implementing the principle 
of equal treatment between men and women in the 
access to and supply of goods and services), which 
allows such factors to be taken into consideration, is 
invalid but has stipulated a transitional period prior to 
the provision becoming invalid; and 

— in Directives 2004/113/EC and 2006/54/EC ( 3 ) (Directive 
on the implementation of the principle of equal oppor­
tunity and equal treatment of men and women in matters 
of employment and occupation) the EU’s legislature has 
allowed, on certain conditions, sex-based actuarial factors 
to be taken into account in the calculation of benefits 
referred to in these Directives, and on the basis of this 
the national legislature has assumed that these factors can 
also be considered in the area of statutory social security 
referred to in this case? 

( 1 ) OJ 1979 L 6, p. 24. 
( 2 ) OJ 2004 L 373, p. 37. 
( 3 ) OJ L 204, p. 23. 
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