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AFASIA KNITS DEUTSCHLAND

OPINION OF ADVOCATE GENERAL
MAZÁK

delivered on 15 September 2011 1

I — Introduction

1. The reference for a preliminary ruling con-
cerns the interpretation of Article 32 of Pro-
tocol 1 to Annex V to the Partnership Agree-
ment between the members of the African, 
Caribbean and Pacific Group of States (‘the 
ACP States’) of the one part, and the Euro-
pean Community and its Member States, of 
the other part, signed in Cotonou on 23 June 
2000 (‘the Agreement’),  2 on the verifica-
tion of proofs of origin of goods originating 
in an ACP State and the rules on legitimate 
expectations contained in Article  220(2)(b) 
of Council Regulation (EEC) No  2913/92 of 
12 October 1992 establishing the Community 
Customs Code (‘the Customs Code’).  3

1 —  Original language: English.
2 —  OJ 2000 L  317, p.  3. The Agreement was approved on 

behalf of the Union by Council Decision 2003/159/EC of 
19 December 2002; it entered into force on 1 April 2003.

3 —  OJ 1992 L 302, p. 1, as last amended at the material time by 
Regulation (EC) No 2700/2000 of the European Parliament 
and of the Council of 16 November 2000 amending Council 
Regulation (EEC) No 2913/92 establishing the Community 
Customs Code, OJ 2000 L 311, p. 17.

II — Legal context

2. The Agreement provides that during a 
preparatory period certain products includ-
ing textiles originating in the ACP States shall 
be imported into the Community free of cus-
toms duties and charges having equivalent 
effect.  4

3. Protocol 1 to Annex V to the Agreement 
concerns the definition of the concept of 
‘originating products’ and methods of admin-
istrative cooperation. Article 2 of that Proto-
col  5 provides:

‘1. For the purpose of implementing the 
trade co-operation provisions of ANNEX V, 
the following products shall be considered as 
originating in the ACP States:

(a) products wholly obtained in the ACP 
States within the meaning of Article 3 of 
this Protocol;

4 —  See, to that effect, Article 1 of Annex V to the Agreement.
5 —  Which is found in Title  II, Protocol 1 to Annex  V to the 

Agreement, entitled ‘Definition of the concept of “originat-
ing products”’.
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(b) products obtained in the ACP States in-
corporating materials which have not 
been wholly obtained there, provided 
that such materials have undergone suf-
ficient working or processing in the ACP 
States within the meaning of Article 4 of 
this Protocol

…’

4. Article 14 of Protocol 1 to Annex V to the 
Agreement  6 provides:

‘1. Products originating in the ACP States 
shall, on importation into the Community 
benefit from Annex  V upon submission of 
either:

(a) a movement certificate EUR.1, …’

5. Article 15 of Protocol 1 to Annex V to the 
Agreement, entitled ‘Procedure for the issue 
of a movement certificate EUR.1’, provides:

‘1. A movement certificate EUR.1 shall be 
issued by the customs authorities of the ex-
porting country on application having been 
made in writing by the exporter or, under the 

exporter’s responsibility, by his authorised 
representative.

6 —  Which is found in Title  IV, Protocol 1 to Annex  V to the 
Agreement, entitled ‘Proof of Origin’.

…

3. The exporter applying for the issue of a 
movement certificate EUR.1 shall be pre-
pared to submit at any time, at the request of 
the customs authorities of the exporting ACP 
State where the movement certificate EUR.1 
is issued, all appropriate documents proving 
the originating status of the products con-
cerned as well as the fulfilment of the other 
requirements of this Protocol.

….’

6. Article 28 of Protocol 1 to Annex V to the 
Agreement, entitled ‘Preservation of proof of 
origin and supporting documents’, provides:

‘1. The exporter applying for the issue of a 
movement certificate EUR.1 shall keep for at 
least three years the documents referred to in 
Article 15(3).’

7. Article 32 of Protocol 1 to Annex V to the 
Agreement,  7 entitled ‘Verification of proofs 
of origin’, provides:

‘1. Subsequent verifications of proofs of 
origin shall be carried out at random or 

7 —  Which is found in Title  V, Protocol 1 to Annex  V to the 
Agreement.
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whenever the customs authorities of the im-
porting country have reasonable doubts as 
to the authenticity of such documents, the 
originating status of the products concerned 
or the fulfilment of the other requirements of 
this Protocol.

2. For the purposes of implementing the pro-
visions of paragraph  1, the customs author-
ities of the importing country shall return the 
movement certificate EUR.1 and the invoice, 
if it has been submitted, the invoice dec-
laration, or a copy of these documents, to the 
customs authorities of the exporting country 
giving, where appropriate, the reasons for the 
enquiry. Any documents and information ob-
tained suggesting that the information given 
on the proof [of ] origin is incorrect shall 
be forwarded in support of the request for 
verification.

3. The verification shall be carried out by the 
customs authorities of the exporting country. 
For this purpose, they shall have the right 
to call for any evidence and to carry out any 
inspection of the exporter’s accounts or any 
other check considered appropriate.

…

5. The customs authorities requesting the 
verification shall be informed of the results 
of this verification as soon as possible. These 
results must indicate clearly whether the 

documents are authentic and whether the 
products concerned can be considered as 
products originating in the ACP States or  
in one of the countries referred to in Art-
icle 6 and fulfil the other requirements of this 
Protocol.

…

7. Where the verification procedure or any 
other available information appears to indi-
cate that the provisions of this Protocol are 
being contravened, the ACP State on its own 
initiative or at the request of the Commu-
nity shall carry out appropriate enquires or 
arrange for such enquiries to be carried out 
with due urgency to identify and prevent such 
contraventions and for this purpose the ACP 
State concerned may invite the participation 
of the Community in these enquiries.’

8. Article 220 of the Customs Code provides:

‘1. Where the amount of duty resulting from 
a customs debt has not been entered in the 
accounts in accordance with Articles  218 
and 219 or has been entered in the accounts 
at a level lower than the amount legally owed, 
the amount of duty to be recovered or which 
remains to be recovered shall be entered in 
the accounts within two days of the date on 
which the customs authorities become aware 
of the situation and are in a position to cal-
culate the amount legally owed and to deter-
mine the debtor (subsequent entry in the ac-
counts). That time-limit may be extended in 
accordance with Article 219.
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2. Except in the cases referred to in the 
second and third subparagraphs of Art-
icle 217(1), subsequent entry in the accounts 
shall not occur where:

(a) …

(b) the amount of duty legally owed was not 
entered in the accounts as a result of an 
error on the part of the customs author-
ities which could not reasonably have 
been detected by the person liable for 
payment, the latter for his part having 
acted in good faith and complied with 
all the provisions laid down by the leg-
islation in force as regards the customs 
declaration.

 Where the preferential status of the goods 
is established on the basis of a system of 
administrative cooperation involving the 
authorities of a third country, the issue of 
a certificate by those authorities, should 
it prove to be incorrect, shall constitute 
an error which could not reasonably have 
been detected within the meaning of the 
first subparagraph.

 The issue of an incorrect certificate shall 
not, however, constitute an error where 
the certificate is based on an incorrect 
account of the facts provided by the ex-
porter, except where, in particular, it is 
evident that the issuing authorities were 
aware or should have been aware that the 
goods did not satisfy the conditions laid 
down for entitlement to the preferential 
treatment.

 The person liable may plead good faith 
when he can demonstrate that, during 
the period of the trading operations con-
cerned, he has taken due care to ensure 
that all the conditions for the preferential 
treatment have been fulfilled.

 The person liable may not, however, 
plead good faith if the European Com-
mission has published a notice in the 
Official Journal of the European [Union], 
stating that there are grounds for doubt 
concerning the proper application of the 
preferential arrangements by the benefi-
ciary country;

(c) the provisions adopted in accordance 
with the committee procedure exempt 
the customs authority from the subse-
quent entry in the accounts of amounts 
of duty less than a certain figure.’

III — The dispute in the main proceedings 
and the questions referred for a prelim-
inary ruling

9. Afasia Knits Deutschland GmbH (‘Afa-
sia’) belongs to a group of companies with its 
head office in Hong Kong, which established  
undertakings in Jamaica that produced tex-
tiles from materials originating in the Peo-
ple’s Republic of China (‘China’) and exported 
them to the Union. In 2002, Afasia purchased 
several consignments of textiles from one of 
those Jamaican undertakings, namely ARH 



I - 13339

AFASIA KNITS DEUTSCHLAND

Enterprises Ltd (‘ARH’). Afasia introduced 
the textiles into free circulation in the Union, 
declaring the country of origin to be Jamaica 
and submitting corresponding movement 
certificates EUR.1 at duty rate ‘free’ under the 
Agreement.

10. According to the order for reference all 
movement certificates issued in the period 
from 2002 to  2004 were inspected during a 
mission to Jamaica carried out in March 2005 
by the Commission (European Anti-Fraud 
Office; ‘OLAF’), which was prompted by the 
suspicion of irregularities. It was found that 
the Jamaican exporters (including ARH) had 
infringed the provisions of the Agreement 
because the exported products had not been 
produced exclusively from Chinese yarn, as 
the origin rules required; most or all of the 
goods exported to the Union had been made 
from completed knitted or crocheted parts 
from China or were re-exports of completed 
textiles originating in China. Since small de-
liveries of yarn from China had been made, 
some of the goods exported to the Union may 
have been produced from these yarns, but 
the exporters had been unable to prove the 
exact quantity of products made in this way. 
According to the Commission, in their appli-
cations for movement certificates EUR.1, the 
Jamaican exporters had made false declar-
ations as to the origin of the goods exported 
to the Union, which had been difficult for the 
Jamaican authorities to detect because of the 
professional manner in which the origin of 

the goods had been concealed. The Jamaican 
customs administration had concluded that 
the movement certificates were genuine, but 
were not correct as regards the stated origin 
of the goods and were therefore invalid. How-
ever, the investigating team had been able to 
confirm that the customs administration had 
acted in good faith and with due care.

11. The mission’s findings and the conclu-
sions based on them were set out in a report 
dated 23  March 2005, which was signed by 
the members of the mission and by the Per-
manent Secretary, Ministry of Foreign Affairs 
and Foreign Trade on behalf of the Jamaican 
Government.

12. The Hauptzollamt Hamburg-Hafen  
levied the duty owing on the imported goods.

13. After unsuccessfully lodging an objection 
with the customs authorities, Afasia brought 
proceedings, as a result of which the Finan-
zgericht Hamburg annulled the decision to 
levy duty and ruled that the movement certi-
ficates submitted for the import consignments  
had not been effectively declared invalid. The 
Finanzgericht Hamburg took the view that 
the questionable movement certificates could 
not be considered invalid, because the results 
of their subsequent verification were based 
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not on a verification request to the Jamai-
can customs administration and the results 
of its enquiries, as provided for in Article 32 
of Protocol 1 to Annex V to the Agreement, 
but on the enquiries of the Union mission 
(OLAF). According to that court, the report 
of 23 March 2005 bore the letterhead of the 
European Commission and was entitled 
‘Conclusions of the verification mission’; it 
therefore did not record the conclusions of 
the Jamaican Government, even if it was co-
signed by a Secretary of the Ministry of For-
eign Affairs and Foreign Trade.

14. By contrast, the referring court is in-
clined to consider that the subsequent exam-
ination of the movement certificates issued 
in Jamaica and the results of the examination 
are consistent with Article  32 of Protocol 1 
to Annex  V to the Agreement. Enquiries to 
establish whether the provisions of Protocol 
1 have been complied with can be carried 
out by the exporting country either on its 
own initiative or at the request of the Union  
(Article  32(7) of Protocol 1). Such a re-
quest may also be made by the Commission 
(OLAF). The Union mission to Jamaica was 
undertaken by OLAF at the invitation of the 
Jamaican Ministry of Foreign Affairs and 
Foreign Trade in the context of administra-
tive and investigative cooperation in order to 
coordinate the investigations into irregulari-
ties initiated in nine Member States. The fact 
that the enquiries were essentially carried out 
by the Commission (OLAF) and that the Ja-
maican customs administration merely lent 
assistance should also not militate against an 

effective declaration by the Jamaican authori-
ties that the movement certificates EUR.1 are 
invalid.

15. In the event that the EUR.1 movement 
certificates are declared invalid on the basis 
of subsequent verification in accordance with 
Protocol 1 to Annex V to the Agreement, the 
referring court considers that the conditions 
contained in Article  220(1) of the Customs 
Code have been met and that contrary to 
the finding of the Finanzgericht Hamburg, 
it is open to doubt whether Afasia can rely 
on the protection of legitimate expectations 
in accordance with Article  220(2)(b) of the 
Customs Code. The Finanzgericht Hamburg 
considered that the results of the subsequent 
verification are not based on actual move-
ment certificates, and hence not on those  
issued for Afasia’s imports, because a cer-
tain, albeit small, quantity of Chinese yarn 
was processed in Jamaica, so that it is at least 
possible that Afasia’s imported goods at issue 
satisfied the origin rules.

16. Moreover, the referring court considers 
that the view of the lower court that Afasia 
could in any event rely on the protection of 
legitimate expectations in accordance with 
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Article 220(2)(b) of the Customs Code, on the 
ground that it is not evident from the results 
of the mission’s enquiries that the incorrect 
movement certificates were based on false in-
formation from the exporter, is based on an 
interpretation of Union law that is open to 
doubt.

17. It was in these circumstances, that the 
Bundesfinanzhof on 29  June 2010 decided 
to stay the proceedings and refer the follow-
ing questions to the Court for a preliminary 
ruling:

‘(1) Is it compatible with Article  32 of Pro-
tocol 1 concerning the definition of the 
concept of “originating products” and 
methods of administrative cooperation 
[attached to Annex V] of the Partnership 
Agreement between the members of the 
African, Caribbean and Pacific Group 
of States, of the one part, and the Euro-
pean Community and its Member States, 
of the other part, if the European Com-
mission essentially takes it upon itself to 
undertake the subsequent verification of 
proofs of origin in the exporting country, 
albeit with the assistance of the author-
ities of that country, and does it consti-
tute a result of this verification within the 
meaning of that article if the results of 
the verification so obtained by the Com-
mission are recorded in a report that is 
co-signed by a representative of the gov-
ernment of the exporting country?

(2) If the answer to the first question is in the 
affirmative, can the person liable for the 
duty in a case such as the action in the 
main proceedings – in which the export-
ing country has declared proofs of pref-
erential origin issued during a particular 
period to be invalid because the origin of 
the goods could not be confirmed by sub-
sequent verification even though it could 
not be ruled out that some export goods 
satisfied the origin requirements – rely 
on the protection of legitimate expecta-
tions on the basis of the second and third 
subparagraphs of Article  220(2)(b) of 
Council Regulation (EEC) No 2913/92 of 
12  October 1992 establishing the Com-
munity Customs Code and claim that 
the preference certificates presented in 
his case may have been correct and were 
therefore based on a correct account of 
the facts provided by the exporter?’

IV — Proceedings before the Court

18. Written pleadings were submitted by 
Afasia, the Italian and Czech Governments 
and the Commission. A hearing was held on 
7 July 2011 at which Afasia and the Commis-
sion presented oral submissions.
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V — Assessment

A — First question

19. The first question of the referring court 
centres on the degree of involvement of the 
Commission/European Anti-Fraud Office 
(OLAF) in the subsequent verification of 
proofs of origin of the textiles in question in 
the main proceeding and whether the report 
or minutes of the Commission mission  8 to Ja-
maica dated 23 March 2005 which were on the 
headed notepaper of the European Commis-
sion/European Anti-fraud Office (OLAF) and 
co-signed firstly, by the Permanent Secretary, 
Ministry of Foreign Affairs and Foreign Trade 
on behalf of the Government of Jamaica and 
secondly, by a number of other parties for the 
European Commission/European Anti-Fraud 
Office (OLAF) and the Member States (‘the 
minutes’) complied with Article 32 of Proto-
col 1 to Annex V to the Agreement. It is clear 
from the order for reference and the file be-
fore the Court that doubts have arisen regard-
ing the legality of the subsequent verification 
of proofs of origin of the consignments of tex-
tiles in question in the main proceedings and 

legality of the invalidation of the movement 
certificates EUR.1 relating to those textiles.

8 —  I would note that such missions are not uncommon. See, for 
example, Joined Cases C-153/94 and C-204/94 Faroe Seafood 
and Others [1996] ECR I-2465, paragraph 16; Case C-97/95 
Pascoal & Filhos [1997] ECR I-4209, paragraph  15 et seq.; 
and Case C-442/08 Commission v Germany [2010] ECR 
I-6457, paragraph 30.

20. In accordance with the Agreement, tex-
tiles originating in Jamaica benefit from pref-
erential treatment and are thus free from cus-
toms duties on importation into the Union 
upon submission, inter alia, of a movement 
certificate EUR.1.  9 Protocol 1 to Annex V to 
the Agreement defines the concept of ‘ori-
ginating products’ and establishes a system 
of administrative cooperation between, inter 
alia, the Union and its Member States and the 
ACP States. That system is based on a divi-
sion of responsibilities together with mutual 
trust between the authorities of the Member 
State concerned and those of the ACP State 
in question.  10

21. Pursuant to Article  15 of Protocol 1 to 
Annex V to the Agreement, responsibility for 
issuing a movement certificate EUR.1 and for 
verifying the origin of the textiles in question 
in the main proceedings lay with the Jamai-
can authorities. The authorities of the Mem-
ber State of import must accept the validity of 
the movement certificates EUR.1 attesting to  
the Jamaican origin of the textiles.  11 More-
over, it is the Jamaican authorities which have  

 9 —  See Article 14 of Protocol 1 to Annex V to the Agreement.
10 —  See, by analogy, Commission v Germany, cited in footnote 

8, paragraph 70, and Joined Cases C-23/04 to C-25/04 Sfa-
kianakis [2006] ECR I-1265, paragraph 21.

11 —  See, by analogy, Commission v Germany, cited in footnote 
8, paragraph  73, and Sfakianakis, cited in footnote 10, 
paragraph 37.
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the responsibility under Article 32 of Proto-
col 1 to Annex V to the Agreement, of subse-
quently verifying whether the rules on origin 
have been observed. The authorities of the 
Member State of import must also accept 
the findings made by the Jamaican author-
ities in a subsequent verification.  12 It is clear 
therefore that, in accordance with Protocol 
1 to Annex V to the Agreement, it is the au-
thorities of the exporting ACP State which 
are deemed best placed to verify directly the 
facts which establish the origin of the goods 
concerned  13 rather than the Commission or 
importing Member States.

22. In accordance with Article 32(1) of Pro-
tocol 1 to Annex  V to the Agreement, sub-
sequent verifications of proofs of origin shall 
be carried out at random or whenever the 
customs authorities of the importing coun-
try have reasonable doubts as regards, inter 
alia, the originating status of goods. More-
over, pursuant to Article 32(5) of Protocol 1 
to Annex  V to the Agreement, the customs 
authorities requesting the verification shall be 
informed of the results of this verification as 
soon as possible. These results must indicate 
clearly whether the documents are authen-
tic and whether the products concerned can 

be considered as products originating in the 
ACP States.

12 —  See, by analogy, Commission v Germany, cited in footnote 
8, paragraph 73.

13 —  See, by analogy, Commission v Germany, cited in footnote 
8, paragraph 71.

23. Article 32(7) of Protocol 1 to Annex V to 
the Agreement establishes an additional pro-
cedure in order to both identify and prevent 
contraventions of that protocol. Enquiries 
may be carried out pursuant to Article 32(7) 
on the basis of any available information 
which would tend to indicate that the provi-
sions of Protocol 1 to Annex V to the Agree-
ment are being infringed.  14 Moreover, it is 
clear from Article 32(7) that the ACP State is 
entitled to carry out itself or arrange for en-
quiries to be carried out on its behalf in order 
to identify and prevent such infringements. 
In addition, pursuant to that same provision, 
the ACP State may invite the Union to par-
ticipate in such enquiries.

24. Article 32(7) of Protocol 1 to Annex V to 
the Agreement does not contain any provision 
regarding the form in which the results of en-
quiries carried out pursuant thereto must be 
presented in order to bind the authorities of 

14 —  The enquiries are thus not necessarily based on random 
subsequent verifications or subsequent verifications at the 
behest of the customs authorities of an importing country.
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the Member State of import. I therefore con-
sider that no specific form may be required in 
such circumstances in order for the author-
ities of the Member State of import to bring an  
action for recovery of customs duties.  15 The 
absence of specific formal requirements does 
not, however, mean the results do not have to 
comply with certain minimum standards in 
order to bind the authorities of the Member 
State of import. Thus while Article  32(5) of 
Protocol 1 also does not stipulate the particu-
lar form in which the authorities requesting 
verifications under that provision must be 
informed of the results of those verifications, 
those results must clearly indicate, inter alia, 
whether the products concerned can be con-
sidered as products originating in the ACP 
State. Article 32(7) must, in my view, be con-
strued as imposing an analogous obligation 
of clarity in the interest of legal certainty and 
mutual cooperation.  16

15 —  See, by analogy, Pascoal & Filhos, cited in footnote 8. The 
Court found in that case that a communication addressed 
to the authorities of the State of importation by the author-
ities of the State of exportation on completion of subsequent  
verification of an EUR.1 certificate, in which the latter 
authorities merely confirmed that the certificate in question 
was improperly issued and should therefore be cancelled, 
without setting out in detail the grounds justifying such 
cancellation must first be regarded as results of verifica-
tion under the relevant legislation in that case and that the 
authorities of the State of importation are entitled to bring 
an action for recovery of the uncollected customs duties on 
the basis of such a communication alone, without seeking 
to establish the true origin of the goods imported.

16 —  See also Commission v Germany, cited in footnote 8, para-
graph 78. In that case the Court noted that having carried 
out the subsequent verification required by certain Mem-
ber States and by the Commission, the Hungarian author-
ities clearly indicated in their letter of 26  May 1998 that 
the vehicles imported into Germany and appearing in the 
relevant documents and files did not comply with the rules 
on origin and thus gave the authorities of the State of impor-
tation sufficient information for them to consider that the 
certificates in question had been revoked (emphasis added).

25. I consider that the authorities of an im-
porting Member State may only require 
the payment of duties on foot of enquiries  
carried out by third parties other than the au-
thorities of an ACP State in accordance with 
Article 32(7) of Protocol 1 to Annex V to the 
Agreement where the results of the enquiries 
clearly indicate that the products concerned 
cannot be considered as products originating 
in the ACP State and that state unequivocally 
acknowledges in writing that it has adopted 
as its own those results. The written acknow-
ledgement or endorsement should, in my 
view, be dated and signed on behalf of the 
ACP State.

26. As regards the circumstances in the main 
proceedings, I consider that in accordance 
with the provisions of Article 32(7) of Proto-
col 1 to Annex  V to the Agreement it is ir-
relevant whether the Commission/OLAF es-
sentially took it upon itself to undertake the 
subsequent verification of proofs of origin 
in Jamaica, albeit with the assistance of the 
authorities of that state, provided Jamaica ar-
ranged for the Commission/OLAF to carry 
out those enquiries and that state adopted as 
its own the results of such enquiries.

27. According to the minutes, OLAF carried 
out a Community administrative and inves-
tigative cooperation mission to Jamaica ‘fol-
lowing the invitation of the Jamaican Minis-
try of Foreign Affairs and Foreign Trade’, ‘with 
a view to verifying the relevant exportations 
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from Jamaica to the Community’. The min-
utes state that the Jamaican ‘Ministry of For-
eign Affairs and Foreign Trade, the Customs 
Department, the Trade Board and the Ja-
maica Promotion Corporation (Jampro) co-
operated fully with the verification process in 
accordance with Protocol 1 of the Cotonou 
Agreement’. Moreover, ‘[r]epresentatives of 
the Ministry of Foreign Affairs and Foreign 
Trade and of the relevant Free Zone Author-
ities accompanied the Community team on 
visits to the companies’ premises’. Further-
more, the minutes state that the conclusions 
drawn from those verifications were arrived 
at by representatives of the Government of 
Jamaica and OLAF. I would also stress that 
in addition to an account of the ‘joint veri-
fications’  17 and the joint conclusions drawn 
therefrom, it is stated in the minutes that  
‘[t]he Jamaican Customs Department there-
fore concludes that the EUR.1 movement cer-
tificates issued since 1 January 2002 to date, 
in respect of the consignments subject to this 
investigation, are authentic but nevertheless 
incorrect, in respect of the origin status of the 
goods concerned, and consequently invalid.’

28. It would thus appear from the minutes, 
subject to verification by the referring court, 
that Jamaica arranged for OLAF to carry out 
the enquiries in question and that the Jamai-
can authorities to some extent participated in 

those enquiries and ultimately fully adopted 
as their own the results of those enquiries. 
Moreover, subject to verification by the refer-
ring court, the Jamaican customs authorities 
appear to have unequivocally stated that the 
movement certificates EUR.1 issued from 
1 January 2002 to 23 March 2005, in respect 
of the consignments of textiles in question in 
the main proceedings were invalid.

17 —  Terminology used in the minutes.

29. The minutes were signed on behalf of the 
Government of Jamaica by the Permanent 
Secretary, Ministry of Foreign Affairs and 
Foreign Trade. The fact that the minutes are 
also signed by a number of other parties for 
the European Commission/European Anti-
Fraud Office (OLAF) and the Member States  
and are on the headed notepaper of the  
European Commission/European Anti-Fraud 
Office (OLAF) does not, in my view, detract 
from or undermine in any manner the au-
thority of the signature of the minutes by the 
Permanent Secretary, Ministry of Foreign Af-
fairs and Foreign Trade on behalf of the Gov-
ernment of Jamaica.

30. I would note that Afasia has also claimed 
that the Permanent Secretary, Ministry of 
Foreign Affairs and Foreign Trade acted ultra 
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vires his powers pursuant to Jamaican law.  18 
There is nothing in the order for reference 
which would tend to indicate that the Perma-
nent Secretary acted outside the scope of his 
competence and did not have the authority 
to bind Jamaica regarding the contents of the 
minutes. In addition, given that Article 32(7) 
of Protocol 1 to Annex V to the Agreement 
makes no reference to any particular body or 
entity and merely refers to the ACP State, the 
question of which state body or entity may 
bind an ACP State pursuant to that provision 
is thus a matter which must be resolved in ac-
cordance with the law of that state and is not 
a question of Union law.  19 Where the customs  
authorities of a Member State recovered  
duties on foot of a document, which was 
signed by a person who ostensibly has the 
power to bind the ACP State and they were 
not on actual notice at the time of recovery 
that the signatory acted ultra vires, such re-
covery is in my view valid pursuant to Union 
law. I consider that any possible redress for 
such alleged ultra vires acts must be sought 
pursuant to the laws of the ACP State in 
question.

18 —  Afasia claims that only the Minister for Industry, Invest-
ment and Trade and the Trade Board Limited could adopt 
such a decision.

19 —  I would note that Article 32(3) of Protocol 1 to Annex V to 
the Agreement for example specifically refers to ‘the cus-
toms authorities of the exporting country’. Such a reference 
is clearly absent from Article 32(7) which refers to the ‘ACP 
State’ and must, in my view, be considered to have been 
drafted in this manner in order to reflect the intention of 
the contracting parties to the Agreement.

31. In my view, and subject to verification 
by the national court, the minutes are suffi-
ciently explicit in their content and the man-
ner in which they are presented that there can 
be no legitimate doubt concerning the legal 
position of Jamaica and indeed the Jamaican 
customs authorities regarding the invalidity 
of the movement certificates EUR.1 in ques-
tion and the facts and circumstances which 
led them to adopt such a position. I therefore 
consider that the principle of legal certainty 
has been respected. In my view, it would dis-
play excessive formalism and breach of the 
principle of mutual cooperation to require an 
ACP State or its customs authorities to notify 
the customs authorities of the Member States 
directly by means of a particular form of  
document of the results of enquiries con-
ducted under Article  32(7) of Protocol 1 to 
Annex V to the Agreement. Such an unnec-
essarily rigid approach, which has not been 
established by Article 32(7) of Protocol 1 to  
Annex  V to the Agreement, would risk im-
pairing the system of administrative co-
operation between, inter alia, the Union and 
its Member States and the ACP States set up 
by Protocol 1 to Annex V to the Agreement.

32. I therefore consider that in accordance 
with Article 32(7) of Protocol 1 to Annex V 
to the Agreement the Commission may  
undertake the subsequent verification of 
proofs of origin in an exporting ACP State,  
provided the ACP State arranged for or invit-
ed the Commission to carry out that  subse-
quent verification on its behalf and it is  
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clearly indicated by that ACP State, in a writ-
ten document, dated and signed by a person 
who ostensibly has the power to bind that 
state, that the ACP State has endorsed and 
thus adopted as its own the results of those 
verifications. Those results may be commu-
nicated by the Commission to the customs 
author ities of the importing Member State.

B — Second question

33. The Bundesfinanzhof also referred a sec-
ond question to the Court concerning the 
interpretation of Article 220(2)(b) of the Cus-
toms Code, in the event that its first question 
is answered in the affirmative. The question 
stems from the fact that given that small de-
liveries of yarn from China were made, some 
of the goods exported to the Union may have 
been produced from that yarn and thus be 
of Jamaican origin and entitled to preferen-
tial treatment. The exporters were, however, 
unable to prove the exact quantity of goods 
produced in this manner during subsequent 
verifications. The second question con-
cerns the scope of legitimate expectations 
enjoyed by an importer pursuant to Article   
220(2)(b) of the Customs Code in the absence 

of proof concerning the origin of all the goods 
in question.

34. Afasia considers that in the absence of 
proof to the contrary, the movement cer-
tificates EUR.1 should be considered correct 
and based on a correct account of the facts by 
the exporter. The importer may not be liable 
for the duty in accordance with the second 
and third subparagraphs of Article 220(2)(b) 
of the Customs Code when the origin of the 
goods could not be confirmed during subse-
quent verifications and it cannot be excluded 
that certain of the exported goods satisfied 
the rules of origin. Afasia considers that the 
Hauptzollamt Hamburg-Hafen must prove 
that ARH made incorrect declarations in re-
spect of each consignment exported. Afasia 
claims that ARH was not negligent thereby 
ensuring that the customs authorities could 
not produce the proof in question. ARH’s 
factories were destroyed in a hurricane in 
2004. In such a case of force majeure, the bur-
den of proof continues to lie on the customs 
authorities.

35. The Czech Government considers that 
in a case such as that in the main proceed-
ings where preferential certificates issued by 
the State of exportation have been annulled 
because the origin of the goods could not be 
confirmed during subsequent verifications 
but it cannot be excluded that certain goods 
comply with the rules of origin, the person li-
able to pay the duty may rely on the principle 
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of legitimate expectations in accordance 
with the second and third subparagraphs of 
Article  220(2)(b) of the Customs Code only 
where the national court finds that the failure 
to identify the origin of the goods does not 
result from an infringement by the exporter 
of its obligations and the customs authorities 
have not produced other evidence showing 
an incorrect presentation of the facts by the 
exporter. The obligation of the exporter to 
preserve documents concerning the origin of 
the goods is not breached where those docu-
ments were destroyed in a natural disaster.

36. The Italian Government considers that 
where OLAF’s enquiries could not confirm 
the preferential origin of the goods, and even 
if it cannot be excluded that some of the goods 
may comply with the rules of origin, the im-
porter may not rely on the principle of le-
gitimate expectations pursuant to the second 
and third subparagraphs of Article 220(2)(b) 
of the Customs Code by claiming that in its 
case the preferential certificates are correct.

37. The Commission considers that the sec-
ond question should be reformulated. The 
question seeks to ascertain who bears the bur-
den of proof in a case such as that in the main 
proceedings where movement certificates 

delivered over a certain period were annulled 
as the origin of the goods could not be con-
firmed during subsequent verifications but 
it cannot be excluded that certain exported 
products complied with the rules of origin 
and the importer claims that the preferential 
certificates of origin which were submitted 
in his case were perhaps correct as they were 
based on a correct presentation of the facts by 
the exporter.

38. The Commission submits that in such a 
case, it is the importer, or indeed the exporter, 
who must prove the correctness of the cer-
tificates and not the customs authorities. The 
burden of proof should be applied in the light 
of Article 28 of Protocol 1 to Annex V to the 
Agreement which requires the exporter to 
keep for at least three years the documents 
proving the originating status of the prod-
ucts concerned. The Commission considers 
that in a case such as the present, where the 
importer belongs to the same group of com-
panies as the exporter, the failure to comply 
with the obligation to keep the documents 
and the risk of loss of those documents con-
cerns the group as a whole. The Commission 
considers that Afasia’s submission that it can-
not produce the documents due to the hur-
ricane in Jamaica in 2004 is not credible. Thus 
where the importer claims that the certifi-
cates of origin submitted in its case were per-
haps correct and based on a correct presenta-
tion of the facts by the exporter, the burden of 
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proof lies on the importer to submit evidence 
confirming the declarations contained in the 
certificates.

39. It is settled case-law that the aim of sub-
sequent verification is to check whether the 
statement of origin in a movement certifi-
cate EUR.1 is correct.  20 Where a subsequent 
verification does not confirm the origin of the 
goods as stated in the movement certificate 
EUR.1, it must be concluded that the goods 
are of unknown origin and that the certificate 
and the preferential tariff were thus wrongly 
granted.  21 Import duties are thus owed in 
respect of those goods which must be recov-
ered by the customs authorities pursuant to 
Article 220(1) of the Customs Code.  22

40. According to the order for reference, 
a small quantity of textiles in the main pro-
ceedings may in fact comply with the rules of 

origin. However, as these textiles, which were 
produced in Jamaica, appear to have been 
mixed with and were thus indistinguishable 
from other textiles of non-Jamaican origin, it 
must in my view be concluded that incorrect 
movement certificates EUR.1 were issued 
in respect of all the textiles in question.  23 In 
my view, Afasia’s claims that Hauptzollamt 
Hamburg-Hafen must prove that ARH made 
incorrect declarations in respect of each con-
signment exported should be rejected. The 
burden of proof lies on the exporter to dem-
onstrate, by means of all the necessary sup-
porting documents, which consignments of 
textiles are of Jamaican origin.  24 Where the 
exporter cannot discharge that burden, im-
port duties are, in principle, owed in respect 
of all the consignments of textiles in ques-
tion which must be recovered by the customs 
authorities pursuant to Article 220(1) of the 
Customs Code.

20 —  Case C-293/04 Beemsterboer Coldstore Services [2006] ECR 
I-2263, paragraph 32.

21 —  See Case C-12/92 Huygen and Others [1993] ECR I-6381, 
paragraphs 17 and 18, and Beemsterboer Coldstore Services, 
cited in footnote 20, paragraph 34.

22 —  In Huygen and Others (cited in footnote 21) the Court 
stated that, in principle, if the outcome of subsequent veri-
fication proves negative the normal consequence is for the 
importing State to demand payment of the customs duties 
not paid at the time of importation; see paragraph 19.

23 —  See, by analogy, Advocate General Kokott’s Opinion in 
Beemsterboer Coldstore Services, cited in footnote 20, 
points  36 to  44. According to that opinion, where it can-
not be unequivocally determined in subsequent verifica-
tions whether movement certificates EUR.1 are correct or 
incorrect, the goods in question are considered of unknown 
origin and an incorrect certificate is deemed to exist 
within the meaning of the second subparagraph of Article  
220(2)(b) of the Customs Code. In effect by mingling and 
thus rendering indistinguishable textiles of Jamaican origin 
with textiles originating from China, the exporters have 
‘tainted’ the textiles in question ensuring that, in principle 
and in the absence of proof of Jamaican origin of specific 
consignments of textiles, all the textiles do not benefit from 
preferential treatment.

24 —  See, by analogy, Faroe Seafood and Others, cited in foot-
note 8, where the Court stated, at paragraphs  63 and  64, 
that where shrimps and prawns of Faroese origin have 
been processed in a Faroese factory which also processes 
shrimps and prawns coming from non-member countries, 
it is for the exporter to show proof, by producing all appro-
priate supporting documents, that the shrimps and prawns 
of Faroese origin were physically separated from those of 
other origins. In the absence of such proof, the shrimps 
and prawns can no longer be regarded as being of Faroese 
origin, and the EUR.1 certificate and the preferential tariff 
must therefore be regarded as having been wrongly granted.
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41. Article  220(2) of the Customs Code es-
tablishes a number of exceptions to the prin-
ciple of recovery laid down in Article 220(1). 
The Court has stated that repayment or re-
mission of import and export duties, which 
may be made only under certain conditions 
and in cases specifically provided for, consti-
tutes an exception to the normal import and 
export procedure and, consequently, the pro-
visions which provide for such repayment or 
remission must be interpreted strictly. Since 
‘good faith’ is an essential condition of being 
able to claim repayment or remission of im-
port or export duties, it follows that that term 
must be interpreted in such a way that the 
number of cases of repayment or remission 
remains limited.  25

42. Under Article  220(2)(b) of the Customs 
Code, the competent authorities are not to 
make subsequent entry in the accounts of 
import duties if three cumulative conditions 
are satisfied. First, the failure to collect the 
duties must have been due to an error by the 
competent authorities themselves; next, their 

error must be of such a kind that it could not 
reasonably have been detected by a person 
liable for payment acting in good faith; and, 
finally, that person must have complied with 
all the provisions laid down by the legislation 
in force as regards his customs declaration.  26 
The legitimate expectations of the traders 
concerned are thus protected under certain 
conditions in the event of errors on the part 
of the customs authorities relating to the 
preferential status of goods.

25 —  See the Order of the Court in Case C-552/08 P Agrar-Invest-
Tatschl v Commission [2009] ECR I-9265, paragraph 53 and 
the case-law cited.

43. It is the first of those conditions which is 
in question in the main proceedings and thus 
whether the customs authorities are consid-
ered to have committed an error. Where the 
origin of the goods referred to in a move-
ment certificate EUR.1 cannot be confirmed 
following subsequent verification, that cer-
tificate must be considered to be an ‘incor-
rect certificate’ within the meaning of Art-
icle 220(2)(b) of the Customs Code  27 and the 
customs authorities are considered to have 
committed an error.

44. However, pursuant to the third subpara-
graph of Article  220(2)(b) of the Customs 
Code, the customs authorities are deemed 
not to have committed an error where they 
issued movement certificates EUR.1 on foot 

26 —  Case C-499/03 P Biegi Nahrungsmittel and Commonfood v 
Commission [2005] ECR I-1751, paragraph 46.

27 —  Beemsterboer Coldstore Services, cited in footnote 20, 
paragraph 35.
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of incorrect information provided by the ex-
porter. In such circumstances, the customs 
duties in question may be recovered. The 
burden of proof lies on the customs author-
ities which wish to recover import duties to 
adduce evidence that the issue of incorrect 
movement certificates EUR.1 was due to an 
inaccurate account of the facts provided by 
the exporter.  28

45. Article 28(1) of Protocol 1 to Annex V to 
the Agreement imposes an obligation on the 
exporter to retain the documents evidencing 
the origin of the goods for a period of three 
years.

46. Where the exporter fails to retain posses-
sion of the appropriate documents proving 
the originating status of the goods in ques-
tion, notwithstanding a legal obligation to do 
so, and it is thus impossible for the customs 
authorities to adduce the necessary evidence 
that the movement certificates EUR.1 were 
based on the accurate or inaccurate account 
of the facts provided by the exporter, the bur-
den of proving that those movement certifi-
cates EUR.1 issued by the authorities of the 
ACP State in respect of the goods in question 

were based on an accurate account of the 
facts lies with the person liable for the duty.  29

28 —  Beemsterboer Coldstore Services, cited in footnote 20, 
paragraph 39.

47. It follows, in my view, that where an ex-
porter has failed to retain the documents 
evidencing the origin of the goods, the per-
son liable for paying the duty, in this case 
Afasia, may not benefit from the principle 
of legitimate expectations as provided by the 
second and third subparagraphs of Article   
220(2)(b) of the Customs Code by simply 
claiming that some of the goods may possi-
bly satisfy the rules of origin and benefit from 
preferential treatment. Afasia must produce 
evidence proving that fact.

48. In Huygen and Others, the Court stated 
that the obligation to be in possession of 
the documents evidencing the origin of the 
goods rests with the exporter alone.  30 Where 
the movement certificate EUR.1 cannot be 
subsequently verified for reasons of force 
majeure and thus abnormal and unforesee-
able circumstances beyond the control of 
the exporter concerned despite the exercise 
of all due care, the import duties may not be 
recovered.  31

29 —  See, to that effect, Beemsterboer Coldstore Services, cited in 
footnote 20, paragraphs 40 to 46.

30 —  Case cited in footnote 21, paragraph 34.
31 —  Idem, paragraph 31.
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49. It appears from the order for reference 
that Afasia claims that the relevant docu-
ments in Jamaica were lost as a result of a 
hurricane and that that statement was not 
contradicted. It is for the national court to es-
tablish the veracity of such a claim, whether 
the circumstances in which the documents 
were lost constitute force majeure in accord-
ance with the above criteria and the absence 
of any reasonable possibility whatsoever on 
the part of the exporter of reconstituting 
through duplicates or any other evidence the 
contents of the documents in question.

50. I would note in that regard that, in ac-
cordance with the minutes and subject to 
verification by the national court, ARH 
sourced its supplies  32 save exceptionally from 
China. The goods supplied from China were 
invoiced by Hong Kong based companies 
which belong to the Afasia Group of com-
panies. Given the apparent very close com-
mercial and other legal links  33 between the 
companies in the Afasia Group, it is for the 
national court to verify whether ARH and 

indeed Afasia could procure evidence from 
other companies within the same group, for 
example audited accounting records, which 
could assist in ascertaining the origin of the 
textiles in question in the main proceedings.

32 —  ‘I.e. the textile products, labels and/or similar ancillaries for 
the making-up/finishing of articles of apparel, the machin-
ery including spare parts …’

33 —  It would appear from the minutes that all the companies in 
the Afasia Group are owned by the same two individuals.

51. I therefore consider that where an ex-
porter fails to retain possession of the ap-
propriate documents proving the originating 
status of the goods, notwithstanding a legal 
obligation to do so, and it is thus impossible 
for the customs authorities to adduce the 
necessary evidence that the movement cer-
tificates EUR.1 in respect of those goods were 
based on the accurate or inaccurate account 
of the facts provided by the exporter pursuant  
to the third subparagraph of Article   
220(2)(b) of the Customs Code, the person 
liable for paying the duty may not benefit 
from the principle of legitimate expectations 
as provided by the second and third subpara-
graphs of Article  220(2)(b) of the Customs 
Code by simply claiming that some of the 
goods may possibly satisfy the rules of ori-
gin. That person must, in the absence of force 
majeure, produce evidence proving that the 
goods in question comply with the rules of 
origin.
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VI — Conclusion

52. Accordingly, I propose that the Court should answer the questions referred by 
the Bundesfinanzhof (Germany) as follows:

(1) In accordance with Article 32(7) of Protocol 1 to Annex V to the Partnership 
Agreement between the members of the African, Caribbean and Pacific Group 
of States (‘the ACP States’) of the one part, and the European Community and 
its Member States, of the other part, signed in Cotonou on 23  June 2000, the 
European Commission may undertake the subsequent verification of proofs of 
origin in an exporting ACP State, provided the ACP State arranged for or invited 
the Commission to carry out that subsequent verification on its behalf and it is 
clearly indicated by that ACP State, in a written document, dated and signed by 
a person who ostensibly has the power to bind that state, that the ACP State has 
endorsed and thus adopted as its own the results of those verifications. Those 
results may be communicated by the Commission to the customs authorities of 
the importing Member State.

(2) Where an exporter fails to retain possession of the appropriate documents prov-
ing the originating status of the goods, notwithstanding a legal obligation to do 
so, and it is thus impossible for the customs authorities to adduce the neces-
sary evidence pursuant to the third subparagraph of Article 220(2)(b) of Council 
Regulation (EEC) No 2913/92 of 12 October 1992 establishing the Community 
Customs Code (‘the Customs Code’) that the movement certificates EUR.1 in 
respect of those goods were based on the accurate or inaccurate account of the 
facts provided by the exporter, the person liable for paying the duty may not  
benefit from the principle of legitimate expectations as provided by the second 
and third subparagraphs of Article  220(2)(b) of the Customs Code by simply 
claiming that some of the goods may possibly satisfy the rules of origin. That 
person must, in the absence of force majeure, produce evidence proving that the 
goods in question comply with the rules of origin.
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