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OPINION OF ADVOCATE GENERAL
MAZAK
delivered on 24 March 2011!

1. In the present case, the Févéarosi Birdsag
(Budapest Municipal Court) (Hungary) has
referred a number of questions to the Court
concerning the interpretation of Article 22
of Council Regulation (EC) No 1257/1999
(the ‘Rural Development Regulation’)* and
of Article 68 of Commission Regulation (EC)
No 817/2004.° The case concerns an agri-
cultural producer who brought proceedings
against Mezbégazdasagi és Vidékfejlesztési Hi-
vatal (Office of Agriculture and Rural Devel-
opment; ‘the Hivatal’) in relation to its refusal
to grant him five-year agri-environmental
aid, after checks had revealed that the infor-
mation which he had provided in the aid ap-
plication was erroneous.

2. The referring court wishes to know
whether  Article 22 of Regulation
No 1257/1999 and Article 68 of Regula-
tion No 817/2004 should be interpreted as
meaning that, for the purposes of the checks
to be made under the latter provision, the

1 — Original language: English.

2 — Regulation of 17 May 1999 on support for rural development
from the European Agricultural Guidance and Guarantee
Fund (EAGGF) and amending and repealing certain Regula-
tions (OJ 1999 L 160, p. 80), as amended by Council Regu-
lation (EC) No 1783/2003 of 29 September 2003 (O] 2003
L 270, p. 70).

3 — Regulation of 29 April 2004 laying down detailed rules for
the application of Council Regulation (EC) No 1257/1999
on support for rural development from the European Agri-
cultural Guidance and Guarantee Fund (EAGGF) (OJ 2004
L 153, p. 30).

Hungarian integrated identification and reg-
istration system for bovine animals (Egységes
Nyilvantartasi és Azonositasi Rendszer; ‘the
ENAR’) is also applicable in relation to agri-
environmental aid under Article 22, the grant
of which is conditional on a certain density of
livestock even where the aid is not intended
for animals, and whether the ENAR may con-
stitute the only means of testing whether the
conditions of eligibility for such aid are met.
Moreover, the referring court asks which ob-
ligations are incumbent on the national au-
thority in relation to providing information
to farmers on the pre-conditions for aid.

I — The Community legal framework (now
the European Union ‘EU’ legal framework)

3. Paragraphs 1 and 4 of Article 66 of Regula-
tion No 817/2004 provide, respectively, that
applications for rural development support,
for areas or animals, which are lodged sep-
arately from aid applications under Article 6
of Regulation (EC) No 2419/2001 are to
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indicate all the areas and animals on the
holding which are relevant for checking the
applications under the measure in question,
including those for which no support is re-
quested, and that animals and plots of land
are to be identified in accordance with Ar-
ticles 18 and 20 of Council Regulation (EC)
No 1782/2003.*

4. Article 67 of Regulation No 817/2004
states:

‘1. Initial applications to join a scheme and
subsequent applications for payment shall be
checked in a manner which ensures effective
verification of compliance with the condi-
tions for granting support.

The Member States shall define suitable
methods and means for verifying each sup-
port measure as well as the persons who shall
be subject to checks.

4 — Respectively Commission Regulation of 11 December
2001 laying down detailed rules for applying the integrated
administration and control system for certain Commu-
nity aid schemes established by Council Regulation (EEC)
No 3508/92 (O] 2001 L 327, p. 11), and Regulation of 29 Sep-
tember 2003 establishing common rules for direct support
schemes under the [CAP] and establishing certain sup-
port schemes for farmers and amending Regulations (EEC)
No 2019/93, (EC) No 1452/2001, (EC) No 1453/2001, (EC)
No 1454/2001, (EC) [No] 1868/94, (EC) No 1251/1999,
(EC) No 1254/1999, (EC) No 1673/2000, (EEC) No 2358/71
and (EC) No 2529/2001 (OJ 2003 L 270, p. 1, as corrected in
0] 2004 L 94, p. 70).
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Wherever appropriate, Member States shall
make use of the integrated administration
and control system [“IACS”] introduced by
Regulation (EC) No 1782/2003.

5. Under Article 17 of Regulation
No 1782/2003, each Member State is to set
up an IACS.

6. Article 18(1) of Regulation No 1782/2003
provides that the IACS is to comprise the
following elements: ‘(a) a computerised data
base; (b) an identification system for agricul-
tural parcels; (c) a system for the identifica-
tion and registration of payment entitlements
as referred to in Article 21 of that regulation;
(d) aid applications; (e) an integrated control
system; and (f) a single system to record the
identity of each farmer who submits an aid
application’

7. Article 18(2) of that regulation provides
that in the event of the application of Art-
icles 67, 68, 69, 70 and 71, ‘the integrated sys-
tem shall comprise a system of identification
and registration of animals set up in accord-
ance with Directive 92/102/EEC ... and Regu-
lation (EC) No 1760/2000’

8. Under Article 19(1) of Regulation
No 1782/2003, the computerised database
is to record, for each agricultural holding,
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the data obtained from aid applications and,
in particular, to allow direct and immediate
consultation, through the competent author-
ity of the Member State, of the data relating to
the calendar and/or marketing years starting
from the year 2000. Article 19(2) of that regu-
lation provides that ‘[t|he Member States may
set up decentralised databases on condition
that these, and the administrative procedures
for recording and accessing data, are designed
homogeneously throughout the territory of
the Member State and are compatible with
one another in order to allow cross-checks!

9. The second subparagraph of Art-
icle 16(3) of Commission Regulation (EC)
No 796/2004° provides that ‘Member States
may in particular introduce procedures by
which data contained in the computerised
database for bovine animals may be used for
the purposes of the aid application, provided
that the computerised database for bovine
animals offers the level of assurance and im-
plementation necessary for the proper man-
agement of the aid schemes involved. Such
procedures may consist of a system accord-
ing to which a farmer may apply for aid in
respect of all animals which, at a date to be
determined by the Member State, qualify for

5 — Regulation of 21 April 2004 laying down detailed rules for
the implementation of cross-compliance, modulation and
the integrated administration and control system provided
for in Council Regulation (EC) No 1782/2003 (O] 2004
L 141, p. 18). Under Article 80 of that regulation, references
to Regulation No 2419/2001 shall be construed as references
to Regulation No 796/2004 and Regulation No 2419/2001 is
repealed.

aid on the basis of the data contained in the
computerised database for bovine animals. In
that case, Member States shall take the neces-
sary measures to guarantee that:

(a) in accordance with the provisions appli-
cable to the aid scheme in question, the
starting and end dates of the relevant re-
tention periods are clearly identified and
known to the farmer;

(b) the farmer is aware that any animals
found not to be correctly identified or
registered in the system for the identi-
fication and registration for bovine ani-
mals shall count as animals found with ir-
regularities as referred to in Article 59....

10. Under Article 3 of Regulation (EC)
No 1760/2000,° the system for the identi-
fication and registration of bovine animals
is to comprise inter alia the following
elements: (a) ear tags to identify animals
individually and (b) computerised databas-
es. Under Article 5 of that regulation, ‘the
competent authority of the Member States

6 — Regulation of the European Parliament and of the Council of
17 July 2000 establishing a system for the identification and
registration of bovine animals and regarding the labelling of
beef and beef products and repealing Council Regulation
(EC) No 820/97 (O] 2000 L 204, p. 1).
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shall set up a computerised database in ac-
cordance with Articles 14 and 18 of Council
Directive 64/432/EEC’”

II — Facts and the questions referred

11. On 26 November 2004, Mr Kéroly Nagy
submitted an application for agri-environ-
mental aid over a five-year period. Under
Article 32(2) of Decree 150/2004 (X.12.) (‘De-
cree 150/2004’) of the Hungarian Ministry
of Agriculture and Rural Development (‘the
Ministry’), it is a condition for aid that for the
use of grassland there must be a minimum of
0.2 animals per hectare.

12. In his application, Mr Nagy declared that
he had 12 cattle and on 10 August 2005 and
6 October 2006, respectively, he received
payment of the aid in relation to the 2004/05
period and the 2005/06 period. However, it
emerged from the on-the-spot check carried
out on 18 October 2006 and from the cross-
checks made in the ENAR register that, at
the time of making his application for aid,
Mr Nagy did not have the 12 cattle declared
in the application.

7 — Directive of 26 June 1964 on animal health problems affect-
ing intra-Community trade in bovine animals and swine (O],
English Special Edition 1963-1964(I), p. 164).
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13. On 15 December 2006, the Hivatal ruled
by Decision No 2030946187 that Mr Nagy did
not meet the conditions for eligibility of the
aid under Article 32(2) of Decree 150/2004,
in so far as the checks made did not confirm
that the number of animals declared in the
application was correct. As a result, Mr Nagy
was excluded from the five-year agri-en-
vironmental aid and was ordered to reim-
burse the amount which had already been
paid (EUR 5230).

14. Mr Nagy lodged an administrative ap-
peal against that decision with the Ministry,
which, as a second-instance authority, con-
firmed the Hivatal’s decision on 10 August
2007, on the basis of Article 32(2) of Decree
150/2004. Mr Nagy contested the Ministry’s
decision before the referring court, arguing
that he did indeed, at the time of making the
application, have at his disposal the number
of animals required under that provision, but
that he had no knowledge of the ENAR and
was unaware that registration in that system
was necessary in order to receive aid. He had
been given no information in that regard.

15. Against that background, the referring
court has decided to stay the proceedings and
to refer the following questions to the Court:

‘(1) May Articles 22 of Regulation
No 1257/1999 and 68 of Regulation
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No 817/2004 be interpreted as meaning
that, in the case of specific programmes
for grassland by way of agri-environmen-
tal aid under the first article mentioned,
the checks on the data contained in the
ENAR [Integrated Identification and
Registration System], pursuant to Art-
icle 68 of Regulation No 817/2004, must
also be extended to area aid specifying a
certain density of livestock?

May the above provisions be interpreted
as meaning that cross-checks under the
[IACS] must be carried out also in cases
where the pre-condition for aid is the
density of livestock, although the aid is
not for animals?

May those provisions be interpreted as
meaning that, in assessing area aid, the
competent authority may or must check
whether the conditions for aid are met,
independently of the ENAR?

On the basis of the interpretation of the
above provisions, what monitoring obli-
gation arises for the competent author-
ity from the requirement in the above

(5)

16.

Community provisions for checks and
cross-checks? May the monitoring be
limited exclusively to review of the data
contained in the ENAR?

Do those provisions impose an obliga-
tion on the national authority to provide
information concerning the pre-condi-
tions for aid (for example, registration
in the ENAR)? If so, in what way and to
what extent?

Written observations were lodged by

Mr Nagy, the Hungarian Government and
the Commission.

III — Appraisal

A — Questions 1 and 2

17.

By Questions 1 and 2, which must be

examined together, the referring court asks
essentially whether Article 22 of Regulation
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No 1257/1999, read in conjunction with
Article 68 of Regulation No 817/2004, is to
be construed as permitting the competent
authorities, for the purposes of the grant of
aid under the former provision, and subject
to the condition regarding a certain density
of livestock, to make cross-checks under the
IACS and, in particular, to rely on data reg-
istered under a national Integrated Identifi-
cation and Registration System, such as the
ENAR.

18. Mr Nagy submits that the ENAR register
is not relevant to area payments subject to the
condition regarding a certain density of live-
stock, because that aid is not for animals and,
moreover, because the objective underlying
the grant of area payments is different from
the objective underlying animal payments.

19. The Hungarian Government and the
Commission contend, in essence, that the
cross-checks made using the IACS and, in
particular, those made using the data in the
ENAR register should also be undertaken
when aid is subject to the condition regarding
a certain density of livestock — even where the
aid is not for animals.

20. The Hungarian Government argues that
Article 18(2) of Regulation No 1782/2003
does not make the application of animal iden-
tification and registration systems compul-
sory — it does so only in the case of certain
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types of aid and the aid at issue here is not
among those types. Regulation No 817/2004,
on the other hand, supports the inference
that the ENAR should be applied, even in
such cases. It follows, according to the Hun-
garian Government, that it is necessary to ap-
ply the IACS — or rather, some of its elements,
including a national Integrated Identification
and Registration System for bovine animals,
such as the ENAR — whenever possible.

21. The Commission contends that, to
the extent that Article 68 of Regulation
No 817/2004 provides that the administrative
controls are to be exhaustive, that provision
applies also to the density of livestock. As a
result, it is appropriate to apply the provisions
relating to the IACS and, in particular, those
relating to national integrated identification
and registration systems for bovine animals,
such as the ENAR, to aid granted under
Article 22 of Regulation No 1257/1999, which
is not for animals.

22. First of all, it should be recalled that the
European Union adopted an TACS in 1992°
in order to improve the efficiency with which
direct payments were made to farmers under

8 — See Council Regulation (EEC) No 3508/92 of 27 November
1992 establishing an integrated administration and con-
trol system for certain Community aid schemes (O] 1992
L 355, p. 1). That regulation was repealed by Regulation
No 1782/2003, which specified that the former regulation
shall continue to apply to applications for direct payments in
respect of the calendar years preceding 2005.



NAGY

the CAP.° In particular, Member States had
to establish electronic registers recording, in
respect of each relevant parcel of agricultural
land covered by a claim, all the information
required for cross-checking claims, including
the identity of the holder, the date of estab-
lishment, the date of last activation, the ori-
gin and the kind of entitlement, as well as the
location of the land and accurate measure-
ments. However, the IACS does not record
information concerning the tenure or owner-
ship of the land, because it is a management
device designed to facilitate the payment of
aid to farmers. According to the Court of Au-
ditors, the TACS, where properly applied, is
an effective control system for limiting the
risk of error or irregular expenditure’ *°

23. In particular, as regards the case before
the referring court, it follows from the docu-
ments before the Court that what the Hun-
garian Government did, in fact, was to follow

9 — For illustration, in 2005, apparently as many as 5280068
claims were lodged by farmers (for aids based on declared
area). However, the elements to be controlled are simpler
and can be checked effectively using databases, supple-
mented by a limited sample of controls on the spot. That
is why the Council decided to create the IACS in 1992. It
appears 100% of the applications must be controlled via
administrative checks and only 7 % of the applications were
checked on-the-spot (the minimum being 5 %). See TACS:
A successful risk management system; DG Agriculture,
European Commission, 2007, http://ec.europa.eu/budget/
library/documents/implement_control/conf_risk_1007/
iacs_risk_en.pdf.

10 — Idem, p. 5.

the recommendation of the Commission —
set out in a letter of 7 February 2006 and re-
lating to the results of a check undertaken on
17 to 21 October 2005 in connection with
the clearance of rural-development expend-
iture financed or co-financed by the EAGGF
and SAPARD. " In that recommendation, the
Commission urged the Hungarian author-
ities to ‘include in the databases relating to
animals cross-checks concerning the animals
declared, in the interest of respecting the
relevant provisions, for every measure which
is subject to the condition for eligibility of a
certain density of livestock! Accordingly, the
Hungarian authorities undertook retroactive
cross-checks relating to the first period for
agri-environmental programmes (2004/05) —
including a cross-check of Mr Nagy’s case —
and decided to carry out cross-checks with
the ENAR in all future cases, starting with
those relating to the second period.

24. Turning to the relevant legislation, I
would point out that, under point (c) of the
second paragraph of Article 22 of Regulation
No 1257/1999, agri-environmental support is

11 — The ‘Support for Pre-accession measures for Agricul-
ture and Rural Development’ (‘SAPARD’) helps countries
applying for EU membership to prepare for the CAP and
other measures related to agricultural structures and rural
development.
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to promote inter alia ‘the conservation of high
nature-value farmed environments which are
under threat’

25. Article 37(4) of Regulation No 1257/1999
states that Member States may lay down fur-
ther or more restrictive conditions for grant-
ing EU support for rural development, pro-
vided that such conditions are consistent with
the objectives and requirements laid down in
that regulation.

26. In the present case, Hungary’s rural de-
velopment plan, which was authorised by the
Commission, ** laid down as a condition for
a claim for aid that, for the use of grassland,
there must be a minimum of 0.2 animals per
hectare — so as to preserve grassland which is
rich in flora and fauna.

27. It may therefore be stated that that con-
dition is in turn consistent with the condi-
tion laid down in Article 37(4) of Regulation
No 1257/1999, referred to above.

12 — On 26 August 2004, by Decision C(2004) 3235, the Com-
mission authorised Hungary’s rural development plan.
Under Article 44(2) of Regulation No 1257/1999, the Com-
mission is to appraise the proposed plans in order to deter-
mine whether they are consistent with that regulation.
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28. The Hungarian Government rightly
noted that Article 68 of Regulation
No 817/2004 unambiguously provides that
administrative checks are to be exhaustive
and to include cross-checks wherever appro-
priate, ‘inter alia with data from the [IACS]’ (in
the German version, ‘unter anderem in allen
geeigneten Fillen’ and, in the French version,
‘entre autres, dans tous les cas appropriés’).

29. In addition, that point is highlighted
in recital 38 in the preamble to Regulation
No 817/2004, which states that ‘the adminis-
trative rules should permit better administra-
tion, monitoring and control of rural devel-
opment support’ and that ‘in the interests of
simplicity, the [IACS] foreseen in ... Regula-
tion (EC) No 1782/2003 ... should be applied
wherever possible’

30. It follows from the above that Article 68
of Regulation No 817/2004 relates also to the
condition regarding a certain density of live-
stock, in so far as that is a legal pre-condition
laid down by Hungary. Thus, as regards that
pre-condition, it is appropriate also to apply
the provisions relating to aid for animals.

31. Inthat connection, Article 66(4) of Regu-
lation No 817/2004 provides that the identi-
fication of animals and areas of land is to be
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carried out in accordance with Articles 18
and 20 of Regulation No 1782/2003.

32. Accordingly, since the national legisla-
tion requires, as a pre-condition for the aid
in question, a certain density of livestock, it
is possible and appropriate for the competent
authority to cross-check the data provided in
the aid application — and thus verify that the
condition regarding a certain density of live-
stock hasbeen met — on the basis of the IACS **
and of the ENAR; which is the integrated
identification and registration system for bo-
vine animals established pursuant to Regula-
tion No 1760/2000 and which is referred to
in Article 18(2) of Regulation No 1782/2003.
In other words, it is appropriate for the com-
petent authority to check whether the ENAR
register confirms the number of animals de-
clared in the aid application.

B — Questions 3 and 4

33. By Questions 3 and 4, which it is ap-
propriate to consider together, the referring
court wishes to ascertain essentially whether,
for the purposes of checking eligibility for
agri-environmental aid under Article 22 of
Regulation No 1257/1999, that provision,

13 — See Article 18 of Regulation No 1782/2003.

read in conjunction with Article 68 of Regu-
lation No 817/2004, allows the competent au-
thorities only to check the data in the national
integrated identification and registration sys-
tem for bovine animals (such as the ENAR)
or, on the contrary, whether those provisions
require the competent authorities to make
other checks. If other checks must be made,
the referring court wishes to ascertain the na-
ture of those checks.

34. In that connection, Mr Nagy submits
that, on the date of the application, he ful-
filled all the relevant conditions and that the
EU legislature could not have intended, in the
case of the area payments, to make the ENAR
register the only means of confirming the
number of livestock present on his holding.

35. However, in common with the Hungarian
Government and the Commission, I consider
that the competent authorities may, where
appropriate, rely exclusively on the data re-
vealed as a result of cross-checks made with
the ENAR register.

36. It follows from the documents before the
Court that Mr Nagy is an ‘animal keeper’
under  Article 2(q) of Regulation
No 2419/2001. Under Article 7 of Regulation
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No 1760/2000, each keeper of animals is to
inform the competent authority of the num-
ber of animals present on his holding. *

37. Moreover, reference is made in the third
paragraph of Article 67(1) of Regulation
No 817/2004 — and, by implication, in para-
graphs 1 and 4 of Article 66 of that regula-
tion — to the IACS, which is designed inter
alia to identify the animals present on hold-
ings. That system operates, in particular, by
means of a computerised database and refers
inter alia to the system for the identification
and registration of bovine animals set up in
accordance with Regulation No 1760/2000.

38. In that connection, the Court stressed
in Maatschap Schonewille-Prins' that the
award of a slaughter premium was also con-
ditional upon compliance by the keepers of
the animals concerned with the relevant EU
rules on the identification and registration of
bovine animals.

39. As regards that identification and regis-
tration system, the second paragraph of Art-
icle 16(3) of Regulation No 796/2004
provides — as the Commission rightly pointed

14 — In Case C-45/05 Maatschap Schonewille-Prins [2007] ECR
1-3997, paragraph 36, the Court noted that ‘that provision
is drafted in mandatory terms which describe in detail the
scope of the notification obligation imposed on keepers of
animals and delimit precisely the period within which those
keepers must perform that obligation’

15 — Cited in footnote 14, paragraph 48.
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out — that, subject to certain conditions, Mem-
ber States may determine the aid applications
in relation to which it is possible to use the
data contained in the computerised database
for bovine animals, as well as the conditions
in accordance with which applications may be
accepted in respect of animals which, accord-
ing to the computerised database, were eli-
gible for aid on a date set by the Member
State. In addition, Article 57(4)(b) of that
regulation provides that, where the irregu-
larities found relate to incorrect entries in the
register, a second check is to be undertaken in
order to establish whether the presence of the
animals concerned is to be deemed to be ‘not
determined’ In all other cases, the first find-
ing is to be deemed to be valid, that is to say,
including cases for which no data is available.

40. It may be added that, in relation to the
identification and registration system for
animals, it was noted in Special Report
No 6/2004 of the Court of Auditors that the
integrated identification and registration
system for bovine animals was introduced
in 1992 precisely in order to prevent unjusti-
fied payments; that that system has become
an important element of the IACS; and that it
plays an important role in the administrative
control system for aid for rural development.
Special Report No 6/2004 states that the
practical functioning and ultimate reliability
of the database depend on the keepers of ani-
mals, who need to contribute to the database
in an exhaustive manner and to ensure that it
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is updated promptly.'® According to that re-
port, the computerised register of bovine ani-
mals — a central element of the identification
and registration system - is used in a focused
fashion in order to rule on the legitimacy of
aid applications.

41. Those  provisions of  Regulation
No 817/2004 whose interpretation is sought
by the referring court corroborate the impor-
tant role played by the ENAR register in the
administrative control of rural development
support. As was mentioned above, recital 38
of that regulation stresses that ‘the adminis-
trative rules should permit better administra-
tion, monitoring and control of rural develop-
ment support’ and that ‘the [IACS] ... should
be applied wherever possible’

42. Article 67 of Regulation No 817/2004
provides that the initial application to join a
scheme and subsequent applications for pay-
ment are to be checked in a manner which
ensures effective verification of compliance
with the conditions for granting support.
Under Article 68, ‘administrative checks

16 — Special Report No 6/2004 ‘“The organisation of the system
for the identification and registration of bovine animals in
the European Union’ together with the Commission’s replies
(pursuant to the second subparagraph of Article 248(4) of
the EC Treaty) (OJ 2005 C 29, p. 1), paragraph 57.

shall be exhaustive and shall include cross-
checks wherever appropriate, inter alia with
data from the [IACS]. They shall relate to par-
cels and livestock covered by a support meas-
ure in order to avoid all unjustified payments
of aid ...

43. As the Hungarian Government correctly
observed, it follows from the above that the
data in the ENAR register must not only be
reliable, but also complete for the purposes of
assessing whether the conditions governing
eligibility for aid have been satisfied. Indeed,
the Court stressed in Maatschap Schonewil-
le-Prins that ‘the system of identification and
registration of bovine animals must be fully
effective and reliable at all times so as, in par-
ticular, to enable the competent authorities,
in the event of epizootic disease, to pinpoint
as soon as possible the origin of an animal
and immediately to take the necessary meas-
ures for the purpose of avoiding any risk to
public health

44. 1t is possible, therefore, to agree with
the argument that the ENAR register, as an
element within a complex system, attests
whether the conditions for eligibility are met,
be it in relation to the number of cattle or the
density of livestock. As a result, it would ap-
pear that the Hivatal was indeed entitled — as

17 — Cited in footnote 14, paragraph 41.
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soon as it had determined, exclusively on the
basis of the ENAR, that Mr Nagy did not have
the number of cattle declared in the aid ap-
plication — not to have recourse to any other
means of proof.

45. It follows from the foregoing consider-
ations that, under the second paragraph of
Article 16(3) of Regulation No 796/2004, the
competent authorities may, in order to refuse
aid, rely exclusively on data which emerges as
from cross-checks with the ENAR register,
provided that those authorities have fulfilled
their obligation to give information in that re-
gard during the procedure.

C — Question 5

46. By Question 5, the referring court
asks whether Article 22 of Regulation
No 1257/1999, read in conjunction with
Article 68 of Regulation No 817/2004, impos-
es on the national authorities an obligation
to provide information concerning the pre-
conditions for agri-environmental aid under
Article 22. In the event that there is such an
obligation, the referring court seeks to ascer-
tain the nature and extent of that obligation.
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47. Mr Nagy submits that, at the time of sub-
mitting his aid application, he was unaware of
the fact that he was required to record in the
ENAR the number of livestock present on his
holding. Moreover, no one had indicated to
him — whether orally or in writing, by way of
notification, information, notice or instruc-
tion — that such a formality was required and
that it was, in fact, a fundamental pre-condi-
tion for the aid applied for.

48. The Hungarian Government argues that
neither Regulation No 1257/1999 nor Regula-
tion No 817/2004 supports the inference that
the national authorities are under an obliga-
tion to give specific information which goes
beyond the duty to enable prospective appli-
cants to acquaint themselves with the legal
provisions relating to the aid in question by
arranging for their publication. Furthermore,
the Hungarian Government considers that,
aside from the general information which is
provided in communication notices, docu-
ments and guidebooks relating to aid applica-
tions, farmers can obtain the information by
asking the relevant bodies.

49. The Commission submits essentially
that, pursuant to the second paragraph of
Article 16(3) of Regulation No 796/2004, it is
for the referring court to assess whether the
Member State concerned took the necessary
measures.
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50. In my view, in order to answer Question
5, it is first and foremost necessary to recall
that, as regards fundamental rights, it is im-
portant — given the entry into force of the Lis-
bon Treaty — to take account of the Charter of
Fundamental Rights of the European Union
(‘the Charter’), which, pursuant to the first
subparagraph of Article 6(1) TEU, has ‘the
same legal value as the Treaties!

51. The EU legal system undeniably seeks to
ensure compliance with the principle of equal
treatment as a general principle of law. That
principle is also enshrined in Article 20 of the
Charter. There can be no doubt, therefore,
that the objective of complying with the prin-
ciple of equal treatment is compatible with
EU law.

52. In the present case the above Article 20
is applicable under Article 51(1) of the Char-
ter because the Member State here is imple-
menting EU law.

53. Next, according to settled case-law, the
principle of equal treatment or non-discrim-
ination requires that comparable situations
must not be treated differently, and that

different situations must not be treated in the
same way, unless such treatment is objective-
ly justified. '®

54. It is true that, in the present case, Regu-
lations No 1257/1999 and No 817/2004 do
not deal with the question whether there
is a particular obligation on the part of the
national authorities to provide information
concerning the conditions of eligibility for
agri-environmental aid and, accordingly,
it would appear that Mr Nagy’s defence is
unsubstantiated.

55. However, under the system — or, rather,
the sub-system — of applications for aid in
the context of the CAP, it is in fact possible to
identify such an obligation.

56. The second subparagraph of Article 16(3)
of Regulation No 796/2004 provides that the
national authorities may, in accordance with
the applicable procedures, base themselves
only on the computerised database for bovine
animals, subject to certain conditions (see
point 9 above).

57. Although that obligation to inform is not
directly relevant to Mr Nagy’s case, it clearly
is of relevance to farmers applying for aid in

18 — See, inter alia, Case C-343/09 Afton Chemical [2010] ECR
1-7027, paragraph 74 and the case-law cited.
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the same way as Mr Nagy did. It follows that,
in principle, under a system for granting aid,
the competent authorities are under an obli-
gation to keep applicants and prospective ap-
plicants informed.

58. Accordingly, Mr Nagy, too, should have
been adequately informed.

59. If it were to be accepted that, in the case
before the referring court, the fact that the
obligation to inform was not fulfilled had no
legal effects, it would mean that at least two
categories of applicants have been created
within one and the same system of aid for
farmers: (i) those who have a right to be in-
formed of the legal consequences if animals
are found not to have been correctly identi-
fied or registered, because the applicable
legislation expressly imposes an obligation
on the competent authorities to keep them
informed; and (ii) those who, in spite of the
fact that they find themselves in essentially
the same situation, do not have such a right —
because the applicable legislation makes no
such express provision.

60. In my view, such a differentiation would
result in a breach of the fundamental prin-
ciple of equality before the law, whose
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concrete manifestation in the present case is
the right of Mr Nagy, as an applicant for aid,
to be advised of the legal consequences of not
properly registering the number of bovine an-
imalsinthe ENARregister —justassucharight
is recognised in the case of applicants for aid
under Article 16 of Regulation No 796/2004-.
It should be added that there is manifestly no
objective justification for such a difference
in treatment. I am of the opinion that such
a breach would be in contravention of Art-
icle 20 of the Charter.

61. It follows from all the foregoing con-
siderations that Question 5 should be an-
swered to the effect that, in a case such as
that before the referring court, the national
authority was under an obligation to provide
the aid applicant (Mr Nagy) with such infor-
mation as to enable him, not only to meet all
the pre-conditions for obtaining aid, but also
to avoid the negative consequences — refusal
of the aid application or liability to reimburse
aid already received — of failing to act in ac-
cordance with that information.

62. However, it is for the referring court alone
to establish, on the facts, whether or not the
information made available to Mr Nagy be-
fore he submitted his aid application was suf-
ficient to ensure that he had a realistic pos-
sibility of avoiding refusal of the aid applied
for and the obligation to reimburse the aid
already received.



NAGY

IV — Conclusion

63. I am therefore of the opinion that the questions referred by the Févarosi Birdsag
should be answered as follows:

— ‘Questions 1 and 2: In the context of assessing an application for agri-environ-
mental aid, where the grant of aid is subject to a condition regarding a certain
density of livestock even though the aid is not for animals, it is appropriate to
carry out cross-checks using the integrated administration and control system
(the TACS) and the national integrated identification and registration system
(such as the ENAR).

— Questions 3 and 4: On the basis of Article 16 of Commission Regulation (EC)
No 796/2004 of 21 April 2004 laying down detailed rules for the implementation
of cross-compliance, modulation and the integrated administration and control
system provided for in Council Regulation (EC) No 1782/2003, read in conjunc-
tion with Council Regulation (EC) No 1257/1999 of 17 May 1999 on support
for rural development from the European Agricultural Guidance and Guarantee
Fund (EAGGF) and amending and repealing certain Regulations, as amended,
and Commission Regulation (EC) No 817/2004 of 29 April 2004 laying down
detailed rules for the application of Council Regulation (EC) No 1257/1999 on
support for rural development from the European Agricultural Guidance and
Guarantee Fund (EAGGF), the competent national authorities may, where ap-
propriate, rely exclusively on data which emerges as a result of cross-checks with
the ENAR register.
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— Question 5: As regards the obligation to provide information on the conditions
governing eligibility for aid, the Member State must take the necessary measures
to ensure that:

(a) inaccordance with the provisions applicable to the aid scheme in question,
the starting dates and end dates of the relevant retention periods are clearly
identified and made known to the farmer;

(b) the farmer is aware that any animals found not to have been correctly iden-
tified or registered in the system for the identification and registration for
bovine animals will count as animals found with irregularities, a finding
which will produce legal effects.

It is for the referring court alone to establish, on the facts, whether the
above conditions were fulfilled in the case before it.
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