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SUMMARY — CASE C-397/09

Article  1(1) of Directive 2003/49 on a com-
mon system of taxation applicable to interest 
and royalty payments made between associ-
ated companies of different Member States 
must be interpreted as not precluding a pro-
vision of national tax law under which loan 
interest paid by a company established in one 
Member State to an associated company in 
another Member State is incorporated into 
the basis of assessment of the business tax 
payable by the former company.

That provision, read in the light of recitals 2 
to 4 in the preamble to that directive, aims to 
avoid legal double taxation of cross-border 
payments of interest by prohibiting the tax-
ation of interest in the source Member State 
to the detriment of the actual beneficial own-
er. It thus concerns solely the tax position of 

the interest creditor. The provisions of na-
tional law on the basis of assessment of the 
payer of the interest, such as the rules on the 
deductibility of certain expenditure and the 
nature of that expenditure, thus form part of 
the fiscal policy of each Member State.

So, in the absence of a provision governing 
the rules for calculating the basis of assess-
ment of the payer of interest, the scope of  
Article 1(1) of Directive 2003/49 cannot ex-
tend beyond the exemption it lays down.

(see paras 28, 33-34, 36, operative part)
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