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SUMMARY — CASE C-362/09 P

Article 13(1) of Regulation No 659/1999 on
the application of Article 88 EC obliges the
Commission, once any additional comments
have been lodged by interested parties or the
reasonable period has expired, to close the
preliminary examination stage by adopting a
decision pursuant to Article 4(2), (3) or (4) of
that regulation, that is to say, a decision stat-
ing that aid does not exist, raising no objec-
tions, or initiating the formal investigation
procedure.

If, following a decision to take no further ac-
tion on a complaint regarding alleged unlaw-
ful State aid, the Commission were entitled
to withdraw such an act it could perpetuate
a state of inaction during the preliminary ex-
amination stage, contrary to its obligations
under Articles 13(1) and 20(2) of Regulation
No 659/1999 and avoid any judicial review.
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To allow such a possibility would run coun-
ter to the legal certainty that Regulation
No 659/1999 specifically seeks to enhance, as
stated in recitals 3, 7 and 11 in the preamble
to that regulation.

Consequently, having regard to the require-
ments of good administration and legal cer-
tainty and to the principle of effective legal
protection, it must be considered, on the one
hand, that the Commission may withdraw a
decision to take no further action on a com-
plaint regarding alleged unlawful aid only in
order to remedy illegality affecting that deci-
sion, and on the other hand, that the Com-
mission may not, after such withdrawal, take
up the procedure again at a stage earlier than
the exact point at which the illegality found
had occurred.

(see paras 63, 68-70)
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