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Summary of the Judgment

1. Competition — Agreements, decisions and concerted practices — Agreements subject ra-
tione materiae and ratione temporis to the legal system of the ECSC Treaty — Expiry of 
the ECSC Treaty — Continuation of supervisory action by the Commission within the legal 
framework of Regulation No 1/2003
(Art. 65(1) CS; Council Regulation No 1/2003)
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2. Acts of the institutions — Temporal application — Expiry of the ECSC Treaty — Commission 
decision adopted against an undertaking after the expiry of the ECSC Treaty and relating 
to acts prior to the expiry of that treaty — Principle of the legality of criminal offences and 
penalties — Principle of the protection of legitimate expectations — Scope — Liability of 
undertakings for their conduct in breach of the rules on competition in the context of the 
succession of the legal framework of the EC Treaty to that of the ECSC Treaty — Substantive 
rules — Procedural rules
(Art. 65(1) and (5) CS; Charter of Fundamental Rights of the European Union, Art. 49(1); 
Council Regulation No 1/2003, Arts 7(1) and 23(2))

3. Actions for annulment — Judgment annulling a measure — Scope — Res judicata — Scope

4. Appeals  — Grounds of appeal  — Grounds of judgment disclosing an infringement of 
European Union law — Operative part well founded for other legal reasons — Dismissal of 
appeal

5. Competition  — European Union rules  — Infringements  — Attribution  — Infringement 
committed by an entity which has not ceased to exist and continued by another entity suc-
ceeding to the first one in the economic activity in the market in question — Attribution of 
the entire infringement to that other entity
(Arts 81(1) and 230(4) EC)

6. Competition  — Administrative procedure  — Limitation period with regard to proceed-
ings — Attribution of the infringement to a legal person other than the person responsible 
for operation of the undertaking at the time of the infringement
(Council Regulation No 1/2003, Art. 25(1) to (6); Decision No 715/98, Art. 1(1) to (3))

7. Competition — Fines — Amount — Determination — Criteria — Reduction of the fine in 
return for cooperation by the undertaking accused of the infringement — Conditions
(Commission Notice 96/C 207/04)

8. Appeals — Grounds — Mistaken assessment of the facts — Inadmissibility — Review by the 
Court of Justice of the assessment of the facts put before the General Court — Possible only 
where the clear sense of the evidence has been distorted
(Arts 225(1) and 229 EC; Statute of the Court of Justice, Art. 58(1), Council Regulation 
No 1/2003, Art. 31)



I - 2361

THYSSENKRUPP NIROSTA v COMMISSION

1. In accordance with a principle com-
mon to the legal systems of the Mem-
ber States, the origins of which may be 
traced back to Roman law, when legisla-
tion is amended, unless the legislature 
expresses a contrary intention, continu-
ity of the legal system must be ensured. 
That principle applies to amendments to 
the primary law of the European Union.

There is no indication that the European 
Union legislature wished it to be possible 
for concerted practices prohibited under 
the ECSC Treaty to escape the application 
of all penalties after that treaty expired. 
The succession of the ECSC, EC and FEU 
Treaties ensures, in order to guarantee 
free competition, that any conduct corr-
esponding to the factual elements set out 
in Article 65(1) CS, whether taking place 
before or after the expiry of the ECSC 
Treaty on 23 July 2002, could be and still 
can be penalised by the Commission.

In those circumstances, it would be con-
trary to the objectives and the coher-
ence of the Treaties and irreconcilable 
with the continuity of the legal order of 
the European Union if the Commission 
did not have jurisdiction to ensure the 

uniform application of the rules deriving 
from the ECSC Treaty which continue 
to produce effects even after the expiry 
of that treaty. The General Court does 
not therefore err in law by interpreting 
Regulation No  1/2003 as enabling the 
Commission to find and penalise, after 
the expiry of the ECSC Treaty, agree-
ments between undertakings arrived at 
in the sectors falling within the scope of 
the ECSC Treaty ratione materiae and 
ratione temporis.

(see paras 72-74, 77-78)

2. The principle of the legality of criminal 
offences and penalties, as enshrined in 
particular in Article 49(1) of the Charter 
of Fundamental Rights of the European 
Union, requires that European Union 
rules define offences and penalties clearly. 
The principle of legal certainty requires 
that such rules enable those concerned 
to know precisely the extent of the obli-
gations which are imposed on them, and 
that those persons must be able to ascer-
tain unequivocally what their rights and 
obligations are and take steps according-
ly. In this respect, in so far as the Treaties 
define clearly the infringements and the 
nature and extent of the penalties which 
can be imposed on undertakings for in-
fringements of the rules on competition, 
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the principle of the legality of criminal 
offences and penalties and the principle 
of legal certainty do not aim to guarantee 
to undertakings that subsequent amend-
ments to the legal bases and procedural 
rules will enable them to escape all penal-
ties relating to their past infringements.

In the case of a Commission decision 
concerning a legal situation which was 
definitively established before the ex-
piry of the ECSC Treaty, adopted against 
an undertaking after the expiry of that 
treaty, the General Court does not err 
in law by holding, first, that compli-
ance with the principles governing the 
temporal application of the law and the 
requirements relating to the principles 
of legal certainty and the protection of 
legitimate expectations require the ap-
plication of the substantive provisions of 
Article  65(1) and  (5) CS to facts which 
occurred before the expiry of the ECSC 
Treaty and fall within the scope of that 
treaty ratione materiae and ratione tem-
poris. In this respect, Article 65(1) and (5) 
CS provided a clear legal basis for impos-
ing a penalty for infringement of the rules 
on competition, so that a diligent under-
taking could not at any time be unaware 
of the consequences of its conduct or 
count on the fact that the succession of 
the legal framework of the EC Treaty to 
that of the ECSC Treaty would have the 
consequence of allowing it to escape all 
penalties for infringements of Article 65 
CS committed in the past.

As regards, secondly, the procedural 
rules applicable, the General Court was 
right to hold that the Commission has 
power to conduct the procedure pursu-
ant to Articles  7(1) and  23(2) of Regu-
lation No  1/2003. The provision which 
forms the legal basis of an act and em-
powers the Union institution to adopt 
the act in question must be in force at the 
time when the act is adopted, and pro-
cedural rules are generally held to apply 
from the time of their entry into force.

(see paras 79-83, 86-88)

3. The principle of res judicata is of fun-
damental importance in both the legal 
order of the European Union and the na-
tional legal systems. Res judicata extends 
only to the matters of fact and law actu-
ally or necessarily settled by the judicial 
decision in question.

Where the European Union judicature 
has to confine itself to determining the 
content of a statement by an undertak-
ing, in order to find that the intention 
of the statement is to effect a transfer of 
liability for the unlawful conduct from 
one undertaking to another, judging the 
lawfulness of that transfer is an obiter 
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dictum which goes beyond the bounds of 
the dispute before the court and does not 
actually or necessarily decide a point of 
law. It cannot therefore be res judicata.

(see paras 123, 131-132)

4. If the reasoning in a judgment of the 
General Court discloses an infringe-
ment of European Union law but its op-
erative part is well founded on other legal 
grounds, the appeal must be dismissed.

(see para. 136)

5. It is, in principle, for the natural or legal 
person who managed an undertaking 
when the infringement of the competi-
tion rules was committed to answer for 
that infringement, even if, at the date of 
the decision finding the infringement, 
the operation of the undertaking was no 
longer his responsibility. As to the cir-
cumstances in which an entity that has 
not committed the infringement may 
none the less be penalised for that in-
fringement, this situation arises if the en-
tity that has committed the infringement 
has ceased to exist, either in law or eco-
nomically, since a penalty imposed on an 

undertaking which is no longer econom-
ically active is likely to have no deterrent 
effect.

Where an undertaking formed by the 
concentration of the activities of two 
companies expressly confirms by a state-
ment that it wishes, as an undertaking 
carrying on the economic activities the 
subject of a cartel, to assume liability for 
the unlawful conduct of an entity belong-
ing to one of those companies, with a 
view to the fine that the Commission can 
impose on it in the proceedings brought 
in respect of that cartel, the legal conse-
quence of the transfer of liability which 
the undertaking has assumed by that 
statement is perfectly precise and fore-
seeable for it.

The undertaking which has assumed that 
liability can no longer seek the revocation 
of its statement at a time when the Com-
mission, on the basis of that statement, 
has actually imposed a fine on it. How-
ever, the subsequent irrevocability of the 
statement does not prevent the undertak-
ing from contesting, by an action before  
the European Union judicature, the  
interpretation of its content or the ex-
press  or implied acknowledgment of  
matters of fact or law during the admin-
istrative procedure before the Commis-
sion, since that irrevocability cannot 
restrict the actual exercise of the right 
of a natural or legal person to bring 
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proceedings before the General Court 
under the fourth paragraph of Art-
icle 230 EC.

(see paras 143-144, 149-150,  
153-155)

6. Both Article 1(1) of Decision No 715/78 
concerning limitation periods in pro-
ceedings and the enforcement of sanc-
tions under the Treaty establishing the 
European Coal and Steel Community and 
Article  25(1) of Regulation No  1/2003 
subject the Commission’s power to im-
pose fines for infringements of the provi-
sions of competition law to a limitation 
period of five years. That period runs, in 
accordance with Article 1(2) of Decision 
No  715/78 and Article  25(2) of Regula-
tion No  1/2003, from the day on which 
the infringement was committed or 
ceased, and may, under Articles 2 and 3 
of Decision No 715/78 and Article 25(3) 
to (6) of Regulation No 1/2003, be inter-
rupted or suspended.

In the case of a Commission decision 
imposing a fine for an infringement of 
the competition rules on an undertaking 
which, as the acquirer of an economic 
entity, has assumed liability for that en-
tity’s unlawful conduct, the limitation 
period can be assessed only in relation to 
the undertaking assuming liability, where 

the Commission’s decision imposes a fine 
on that undertaking alone. In particular, 
while certain actions of the entity trans-
ferred may indeed continue to have ef-
fects for the undertaking assuming liabil-
ity, and the expiry of a limitation period 
in respect of that entity cannot be avoid-
ed by a transfer of liability, it does not fol-
low that the limitation period should be 
assessed in relation to that entity.

(see paras 166-168)

7. A reduction of the fine imposed for an in-
fringement of the competition rules, on 
the basis of the Commission’s notice on 
the non-imposition or reduction of fines 
in cartel cases, can be justified only if the 
information provided and the conduct of 
the undertaking concerned may be re-
garded as demonstrating genuine coop-
eration on its part.

(see para. 176)

8. Where the General Court holds that the 
Commission was entitled to consider 
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that an undertaking should not enjoy an 
additional reduction of the fine beyond 
the 20 % already allowed, it is making an 
assessment of fact in the exercise of its 
unlimited jurisdiction conferred, pursu-
ant to Article  229 EC, by Article  31 of 
Regulation No 1/2003 which, as such, is 
not subject to review on appeal by the 
Court of Justice.

It follows from Article  225 EC and the 
first paragraph of Article 58 of the Stat-
ute of the Court of Justice that the Gen-
eral Court has exclusive jurisdiction, 
first, to find the facts, except where the 

substantive inaccuracy of its findings is 
apparent from the documents submitted 
to it, and, secondly, to assess those facts. 
When the General Court has found or 
assessed the facts, the Court of Justice 
has jurisdiction under Article 225 EC to 
review the legal characterisation of those  
facts by the General Court and the  
legal conclusions it has drawn from them. 
The appraisal of the facts by the General 
Court does not constitute, save where 
the clear sense of the evidence produced 
before it is distorted, a question of law 
which is subject, as such, to review by the 
Court of Justice.

(see paras 179-180)
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