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SUMMARY — CASE C-314/09

Directive 89/665 on the coordination of the
laws, regulations and administrative provi-
sions relating to the application of review
procedures to the award of public supply and
public works contracts, as amended by Dir-
ective 92/50, must be interpreted as preclud-
ing national legislation which makes the right
to damages for an infringement of public
procurement law by a contracting authority
conditional on that infringement being culpa-
ble, including the case in which the applica-
tion of that legislation rests on a presumption
that the contracting authority is at fault and
on the fact that the latter cannot plead that
because it has no individual abilities, it can-
not be held subjectively responsible for the
alleged infringement.

The remedy of damages provided for in Art-
icle 2(1)(c) of Directive 89/665 can constitute,
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where appropriate, a procedural alternative
compatible with the principle of effective-
ness underlying the objective pursued by that
directive of ensuring effective review pro-
cedures only when the possibility of damages
being awarded in the event of infringement
of the public procurement rules is no more
dependent than the other legal remedies pro-
vided for in Article 2(1) of that directive on
a finding that the contracting authority is at
fault. It makes little difference in that regard
that the national legislation does not impose
on the person harmed the burden of proving
that the contracting authority is at fault, but
requires the latter to rebut the presumption
that it is at fault, while limiting the grounds
on which it can rely for that purpose.

(see paras 39-40, 45, operative part)
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