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SUMMARY — CASE C-265/09 P

The requirement of an examination as to
whether, on the facts, the sign in question is
capable of distinguishing the goods or ser-
vices designated from those of other under-
takings, allows for the accommodation of the
ground for refusal laid down in Article
7(1)(b) of Regulation No 40/94 on the Com-
munity trade mark, with the general capacity
of a sign to constitute a trade mark recog-
nised in Article 4 thereof.

In that regard, even though it is apparent
from the case-law that the Court has recog-
nised that there are certain categories of signs
which are, prima facie, less likely to have dis-
tinctive character initially, the Court,
nevertheless, has not exempted the trade
mark authorities from having to carry out
an examination of their distinctive character
based on the facts.

In relation, more particularly, to a sign con-
sisting of a single letter with no graphic
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modifications, registration of a sign as a trade
mark is not subject to a finding of a specific
level of linguistic or artistic creativity or im-
aginativeness on the part of the proprietor of
the trade mark.

It follows that, particularly as it may prove
more difficult to establish distinctiveness for
marks consisting of a single letter than for
other word marks, the Office for Harmon-
isation in the Internal Market (Trade Marks
and Designs) is required to assess whether
the sign at issue is capable of distinguishing
the different goods and services in the context
of an examination, based on the facts, focus-
ing on those goods or services.

(see paras 36-39)
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