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Summary of the Judgment

1.	 Social policy  — Approximation of laws  — Transfers of undertakings  — Safeguarding of 
employees’ rights — Directive 2001/23 — Transferor — Meaning
(Council Directive 2001/23, Art. 2(1)(a))

2.	 Preliminary rulings — Interpretation — Temporal effects of judgments by way of interpre
tation — Retroactive effect — Limits — Legal certainty — Discretion of the Court
(Art. 267 TFEU)
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SUMMARY — CASE C-242/09

1.	 In the event of a transfer, within the 
meaning of Directive 2001/23 on the ap
proximation of the laws of the Member 
States relating to the safeguarding of em
ployees’ rights in the event of transfers 
of undertakings, businesses or parts of  
undertakings or businesses, of an  
undertaking belonging to a group to an 
undertaking outside that group, it is also 
possible to regard as a ‘transferor’, within  
the meaning of Article  2(1)(a) of that  
directive, the group company to which 
the employees were assigned on a perma
nent basis without however being linked 
to the latter by a contract of employ
ment, even though there exists within 
that group an undertaking with which 
the employees concerned were linked by 
such a contract of employment.

The requirement under Article  3(1) of 
Directive 2001/23 that there be either an 
employment contract, or, in the alterna
tive and thus as an equivalent, an em
ployment relationship at the date of the 
transfer suggests that, in the mind of the 
Union legislature, a contractual link with 
the transferor is not required in all cir
cumstances for employees to be eligible 
for the protection conferred by Directive 
2001/23.On the other hand, it is not ap
parent from Directive 2001/23 that the 
relationship between the employment 
contract and the employment relation
ship is one of subsidiarity and that, there
fore, where there is a plurality of em
ployers, the contractual employer must 
systematically be given greater weight. 
Since the transfer of an undertaking, 
within the meaning of Directive 2001/23, 
presupposes, in particular, a change in 

the legal or natural person who is respon
sible for the economic activity of the en
tity transferred and who, in that capacity, 
establishes working relations as employ
er with the staff of that entity, in some 
cases despite the absence of contractual  
relations with those employees, the pos
ition of a contractual employer, who is 
not responsible for the economic activity 
of the economic entity transferred, can
not systematically take precedence, for 
the purposes of determining the iden
tity of the transferor, over the position 
of a non-contractual employer who is re
sponsible for that activity.

(see paras 24-25, 28-29, 32,  
operative part)

2.	 In exercising its jurisdiction under Art
icle  267 TFEU, it is only exceptionally 
that the Court of Justice may, in applica
tion of the general principle of legal cer
tainty inherent in the legal order of the 
Union, be moved to restrict for any per
son concerned the opportunity of relying 
on a provision which it has interpreted 
with a view to calling in question legal 
relationships established in good faith. 
Two essential criteria must be fulfilled 
before such a limitation can be imposed, 
namely, that those concerned should 
have acted in good faith and that there 
should be a risk of serious difficulties. 
In that regard, when no concrete evi
dence has been submitted to the Court 
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of Justice of a risk of serious difficulties in 
connection with massive litigation which 
might be brought, following a judgment 
of the Court of Justice on the interpreta
tion of Directive 2001/23, against under
takings which have carried out a transfer 
falling within that directive, there is no 
cause to limit the temporal effects of 
such a judgment. Moreover, the fact that 

the undertaking making such a transfer 
has already made a severance payment 
to employees who have entered into the 
service of the transferee undertaking is in 
any event irrelevant.

(see paras 36, 38, 40)
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