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SUMMARY — CASE C–236/09

Article  5(2) of Directive 2004/113 imple
menting the principle of equal treatment be
tween men and women in the access to and 
supply of goods and services is invalid with 
effect from 21 December 2012.

It is not disputed that the purpose of Direc
tive 2004/113 in the insurance services sector 
is, as is reflected in Article 5(1) of that direc
tive, the application of unisex rules on premi
ums and benefits. Recital 18 in the preamble 
to Directive 2004/113 expressly states that, in 
order to guarantee equal treatment between 
men and women, the use of sex as an actuarial 
factor must not result in differences in premi
ums and benefits for insured individuals. Re
cital 19 in the preamble to that directive de
scribes the option granted to Member States 
not to apply the rule of unisex premiums and 
benefits as an option to permit ‘exemptions’. 
Accordingly, Directive 2004/113 is based on 
the premiss that, for the purposes of applying 

the principle of equal treatment for men and 
women, enshrined in Articles  21 and  23 of 
the Charter, the respective situations of men 
and women with regard to insurance pre
miums and benefits contracted by them are 
comparable.

Article 5(2) of Directive 2004/113, which ena
bles the Member States in question to main
tain without temporal limitation an exemp
tion from the rule of unisex premiums and 
benefits, works against the achievement of 
the objective of equal treatment between men 
and women, which is the purpose of the di
rective, and is incompatible with Articles 21 
and 23 of the Charter of Fundamental Rights 
of the European Union. That provision must 
therefore be considered to be invalid upon the 
expiry of an appropriate transitional period.

(see paras 30, 32-34, operative part)
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