DICKINGER AND OMER

OPINION OF ADVOCATE GENERAL
BOT
delivered on 31 March 2011!

1. The issue of the conformity of a monopoly
concerning gambling and games of chance
with the freedoms of movement established
by Community law has given rise, since
September 2009, to several preliminary rul-
ings which have enabled the Court to explain
its previous case-law.?

2. It is apparent from those rulings, first of
all, that such a monopoly may be in accord-
ance with those freedoms if its objectives are
to ensure a high level of preservation of pub-
lic order and consumer protection and if it is
organised and operated in such a way as to
achieve those objectives.

3. It is also apparent that the holder of that
monopoly may be not only a public body but
also a private operator.® In this second case,
the monopoly must be granted in accordance

1 — Original language: French.

2 — Case C-42/07 Liga Portuguesa de Futebol Profissional and
Bwin International [2009] ECR 1-7633); Case C-203/08
Sporting Exchange [2010] ECR 1-4695; Case C-258/08
Ladbrokes Betting & Gaming and Ladbrokes International
[2010] ECR 1-4757; Case C-409/06 Winner Wetten [2010]
ECR I-8015; Joined Cases (C-316/07, C-358/07 to C-360/07,
C-409/07 and C-410/07 Stof§ and Others [2010] ECR 1-8069;
Case C-46/08 Carmen Media Group [2010] ECR 1-8149; and
Case C-64/08 Engelmann [2010] ECR 1-8219.

3 — Sporting Exchange, paragraph 48, and Stof§ and Others,
paragraph 81.

with the principle of equal treatment and the
obligation of transparency, unless the grant of
that monopoly to that private operator con-
stitutes an ‘in house’ award. *

4. In the specific area of gambling via the
Internet, the grant of monopolies has found
an additional justification in the particular
risks posed by those games.*®

5. The Court has also stated that a Member
State was not required to recognise the au-
thorisation to offer Internet games given to an
on-line games provider by another Member
State in which that provider is established. ®

6. The subject-matter of this reference for a
preliminary ruling from the Bezirksgericht
Linz (Austria), which reached the Court at

4 — Sporting Exchange, paragraph 59.

5 — Liga Portuguesa de Futebol Profissional and Bwin
International, paragraphs 69 to 72, and Carmen Media
Group, paragraphs 102 and 103.

6 — Liga Portuguesa de Futebol Profissional and Bwin
International, paragraph 69; Sporting Exchange, para-
graph 33, and Ladbrokes Betting & Gaming and Ladbrokes
International, paragraph 54.
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the end of August 2009, that is, before the
aforementioned rulings were given, is the as-
sessment of the conformity with the freedom
to provide services of the Austrian legislation
applicable to electronic lotteries.

7. Under that legislation, the provision of
such games to persons residing in Austria is
subject to an operating monopoly reserved
for a maximum period of fifteen years to a pri-
vate operator which has to fulfil certain con-
ditions. Inter alia, it must be a capital com-
pany with its seat in Austria and it may not
establish any branches in another country.

8. The national court raises several questions
designed to enable it to assess whether such a
monopoly and the conditions imposed by its
national law for granting the monopoly are in
accordance with Community law.

9. Most of these questions find their response
in the case-law and, in particular, in the judg-
ments delivered after the order for reference
had been received.

10. However, the present case offers the
Court the opportunity to offer additional
clarification of its case-law as regards the
condition that the company holding the
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monopoly must have its seat in the territory
of the Member State concerned.

11. In the judgment in Engelmann, such
a condition, in so far as it was imposed on
concessionaires of traditional gaming estab-
lishments such as casinos, was held to be dis-
proportionate to the objectives of supervision
and the preservation of public order invoked
by the Austrian Government.

12. In this opinion, I shall propose that the
Court hold that that condition, in the very
specific case of a monopoly to operate games
via the Internet, may be justified.

13. Ishall point out that a monopoly scheme,
because it is very restrictive of the freedoms
of movement, can be justified only if its ob-
jective is to ensure a high level of preservation
of public order and consumer protection.

14. I shall also point out that gambling via
the Internet poses more significant risks to
public order and consumers than traditional
games and that it may be provided from a dis-
tance, with no infrastructure in the Member
State of destination, in which that State
may itself carry out in-depth checks. I shall
state that, as Community law now stands,
there is no instrument of cooperation which
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enables a Member State to obtain from an-
other Member State, in whose territory an
on-line games provider is established, the as-
sistance necessary for such checks.

15. I shall infer from that that a Member
State may therefore lawfully require an op-
erator who holds the monopoly to operate
games via the Internet in the national terri-
tory to have its seat in that territory in order
to exercise effective control over that oper-
ator’s activity.

16. Finally, I shall point out that a Member
State cannot prohibit the holder of the
monopoly to operate Internet games in its
territory from establishing a branch in anoth-
er country without showing that that meas-
ure is justified by overriding reasons in the
general interest and that it is proportionate to
those objectives.

I — Legal context

A — Community law

17. Games of chance and gambling have not
so far been the subject of any regulation or
harmonisation in Community law. That activ-
ity was excluded from the scope of Directive

2006/123/EC of the European Parliament and
the Council of 12 December 2006 on services
in the internal market.”

18. Since gambling is an economic activ-
ity, it falls within the scope of the freedoms
of movement, in particular of Article 49 EC
which prohibits restrictions on the freedom
to provide services within the European
Community in respect of nationals of
Member States who are established in a State
of the Community other than that of the per-
son for whom the services are intended.

19. Under Articles 55 EC and 48 EC,
Article 49 EC is applicable to the services
offered by a company formed in accordance
with the law of a Member State and having its
seat, central administration or principal place
of business within the Community.

B — Austrian law

20. In Austria, games of chance are regulat-
ed by the Federal Law on Games of Chance
(Glicksspielgesetz).®

7 — OJ 2006 L 376, p. 36.
8 — BGBL 620/1989, as last amended in the BGBI. I, 145/2006
(‘the GSp@)).
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21. Under Paragraph 3 of the GSpG, the
right to organise games of chance is, in prin-
ciple, reserved to the Federal Government.
However, the Federal Minister for Finance
has the authority to grant concessions to pri-
vate persons to organise lotteries and elec-
tronic draws.

22. Under Paragraph 12a of the GSpG, elec-
tronic lotteries are defined in this context as
‘lottery draws, in which the gaming agree-
ment is concluded via electronic media, the
decision on winning or losing is given or
made available centrally and the player can
learn the result immediately after playing the
game’

23. Under Paragraph 14 of the GSpG, the
Federal Minister for Finance may grant a
concession for the organisation of lotteries
and electronic draws. Paragraph 14(2) of the
GSpG provides that the concession may be
granted to only one applicant which:

— is a capital company having its seat in
Austria:

— does not have owners (shareholders) who
have a dominant influence and whose in-
fluence makes it impossible to ensure re-
liability from a legislative point of view;

I - 8192

— hasasupervisory board and paid-up cap-
ital of at least EUR 109000000, the lawful
provenance of which must be appropri-
ately demonstrated;

— appoints managers who, owing to their
training, are professionally compe-
tent, have the qualities and experience
necessary for carrying out the activity
properly and in respect of whom there
are no grounds for exclusion under
Paragraph 13 of the Code of the craft,
commercial and industrial professions;

— in the light of the circumstances (in par-
ticular experience, knowledge and re-
sources), offers the best prospects of
revenue for the Federal Government
(concession tax and betting tax), and

— inrespect of which the possible structure
of the group to which the owner/owners
with a qualifying holding in the under-
taking belong/s does not impede ef-
fective supervision of the concessionaire.

24. The concession may, pursuant to the first
sentence of Paragraph 14(3) of the GSpG,
be granted for a maximum period of fifteen
years. The first sentence of Paragraph 14(5) of
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the GSpG provides that, as long as a lottery
concession is in force, no other concession
can be granted.

25. Under Article 15(1) of the GSpG, the con-
cessionaire does not have the right to establish
any branches outside Austria. Furthermore,
the acquisition by the concessionaire of
qualifying holdings in other companies re-
quires authorisation from the Federal Minister
for Finance. Under Paragraph 15a of the
GSpG, such authorisation is also required for
an extension to the concessionaire’s business
and it must be granted only if there is no risk
of areduction in Federal Government revenue
from the concession tax and betting tax.

26. Moreover, under Paragraph 18(1) of the
GSpG, the concessionaire must inform the
Federal Minister for Finance of the names of
the persons holding its capital.

27. The organisation, by a person who does
not hold an operating concession, of games of
chance with the intention of making a finan-
cial gain, is subject to criminal proceedings
under Paragraph 168 of the Strafgesetzbuch
(Austrian Criminal Code).

II — Facts in the main proceedings and the
questions referred

28. J. Dickinger and E Omer, who are
Austrian nationals, are the founders of the
multinational on-line gaming group ‘bet-at-
home.com’ The parent company of that group
is ‘bet-at-home.com AG; a German company
established in Diisseldorf (Germany). One of
the subsidiaries of ‘bet-at-home.com AG’ is
‘bet-at-home.com Entertainment GmbH; an
Austrian company. This has its seat in Linz
(Austria) and is active in the field of automat-
ic data processing and information technol-
ogy services. It also holds a valid sports bet-
ting licence under Austrian law. Moreover,
it established a subsidiary, ‘bet-at-home.com
Holding Ltd; incorporated in accordance
with Maltese law. This in turn created three
subsidiaries, ‘bet-at-home.com Internet Ltd,
‘bet-at-home.com Entertainment Ltd’ and
‘bet-at-home.com Internationale Ltd, which
are Maltese companies and all have their seat
in Malta.

29. Two of these Maltese companies, ‘bet-
at-home.com Entertainment Ltd’ and ‘bet-
at-home.com Internationale Ltd’ offer games
of chance and sports betting via the Internet.
The former company has a valid Maltese
‘Class One Remote Gaming Licence’) for
online games of chance, and the latter com-
pany has a valid Maltese ‘Class Two Remote
Gaming Licence’ for online sports betting.
The gaming and sports betting that is avail-
able is provided by both Maltese companies
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via the Internet platform ‘bet-at-home.com.
The webpage is available in Spanish, German,
Greek, English, Italian, Hungarian, Dutch,
Polish, Slovene, Turkish and Russian, but not
in Maltese. Games of chance such as poker,
blackjack, baccarat and roulette are offered
via the web address, as well as virtual one-
armed bandits. All these games can be played
with unlimited stakes.

30. The Internet platform www.bet-at-home.
com is operated exclusively by ‘bet-at-home.
com Internet Ltd’ and ‘bet-at-home.com
Entertainment Ltd! These Maltese com-
panies are responsible for organising the
games. The participants in the games con-
clude the corresponding agreements exclu-
sively with those companies, which also hold
licences for the software needed to operate
the gaming platform.

31. Until December 2007 ‘bet-at-home.com
Entertainment Ltd’ and ‘bet-at-home.com
Internationale Ltd’ used a server established
in Linz, Austria, made available to them by
‘bet-at-home.com Entertainment GmbH),
which also maintained the Internet site and
the software needed for the games. Until that
date, telephonic support for users was situ-
ated for all players in Linz. The provision of
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all those support services was invoiced to the
Maltese companies.

32. Furthermore, an Austrian bank estab-
lished in Linz provided banking facilities for
the transfer of stakes. The holder of the ac-
count in question was the Maltese company
bet-at-home.com Internationale Ltd’

33. On the basis of these facts, crim-
inal proceedings were brought against J.
Dickinger and F. Omer for infringement of
Paragraph 168 of the Austrian Criminal Code,
in which the national court is called upon to
rule at first instance.

34. In response to a request from the court,
the Austrian Government stated that ]
Dickinger and F. Omer are charged in the
main proceedings on the basis of activities in
connection with their role within the Austrian
company ‘bet-at-home.com Entertainment
GmbH’ According to that Government, the
indictment is worded as follows:

‘Jochen Dickinger and Franz Omer, as
directors of bet-at-home.com Entertainment
GmbH, have, between 1 January 2006 and the
present, committed the offence of organis-
ing games of chance under Paragraph 168(1)
of the Criminal Code for the benefit of the
company by offering via the Internet games
in which winning and losing depend exclu-
sively or predominantly on luck or which are
expressly prohibited...
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35. Before the Bezirksgericht Linz, ]J.
Dickinger and F. Omer argued that the na-
tional legislation applicable to games of
chance is unlawful in the light of Articles 43
EC and 49 EC.

36. The Bezirksgericht Linz has fundamen-
tal doubts as to whether the provisions of the
Austrian Criminal Code, read in conjunc-
tion with the Austrian legislation concerning
games of chance applicable in this case, are
compatible with Community law. It therefore
decided to stay proceedings and to refer the
following questions to the Court for a pre-
liminary ruling:

‘1. (a) Are Articles 43 EC and 49 EC to be
interpreted as, in principle, preclud-
ing legislation of a Member State,
such as Paragraph 3 in conjunction
with Paragraph 14 et seq. and Para-
graph 21 of the [GSpG], under which

— a licence for lotteries (for ex-
ample, electronic lotteries) may
be granted to no more than one
applicant for a period of up to 15
years, such applicant being re-
quired, inter alia, to be a capital
company established in Austria,
prohibited from establishing
branches outside Austria, having
a paid-up nominal or share cap-
ital of at least EUR 109000000

(b)

and which may, in the circum-
stances, be expected to achieve
the best yield in terms of federal
taxation;

— a licence for casinos may be
granted to no more than 12 ap-
plicants for a period of up to 15
years, such applicants being re-
quired, inter alia, to be public
limited companies established
in Austria, prohibited from es-
tablishing branches outside
Austria, having a paid-up share
capital of EUR 22000000 and
which may, in the circum-
stances, be expected to achieve
the best yield in terms of taxa-
tion for the regional authorities?

These questions arise specifically
against the following background:
Casinos Austria AG holds all 12 ca-
sino licences, which were granted on
18 December 1991 for the maximum
period of 15 years and which have
since been extended without a public
tendering procedure or notice.

If so, can such legislation also be jus-
tified for reasons relating to the pub-
lic interest in a restriction of betting
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activities if the licensees in a quasi-
monopoly are themselves pursuing
a policy of expansion of games of
chance, and employing intensive ad-
vertising in order to do so?

(c) If so, must the referring court — in
its examination of the proportional-
ity of such legislation, which aims to
prevent criminal offences by moni-
toring operators active in this sector
and thereby steering gaming activ-
ities towards a regime in which they
will be subject to checks — take ac-
count of the fact that the legislation
also covers cross-border service pro-
viders who, in any event, are subject
in the Member State of establish-
ment to the strict conditions and
checks associated with their licence?

2. Are the fundamental freedoms of the EC
Treaty, in particular the freedom to pro-
vide services under Article 49 EC, to be
interpreted as meaning that, irrespective
of the continuing responsibility, in prin-
ciple, of the Member States for the regu-
lation of criminal law, rules of a Member
State’s criminal law are nevertheless to be
assessed by reference to Community law
if they are liable to prohibit or impede
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3.

the exercise of one of the fundamental
freedoms?

(a)

(0

Is Article 49 EC, in conjunction with
Article 10 EC, to be interpreted as
meaning that the checks carried
out in a service provider’s State of
establishment, and the safeguards
provided there, must be taken into
account in the State in which those
services are provided, on the basis of
the principle of mutual trust?

If so, is Article 49 EC to be interpret-
ed further as meaning that, where
the freedom to provide services is
restricted for reasons in the public
interest, consideration must be given
to whether sufficient account is not
already taken of this public interest
in the legal provisions, checks and
investigations to which a service pro-
vider is subject in the State in which
he resides?

If so, must consideration be given —
when examining the proportionality
of a Member State’s rules imposing
penalties for the cross-border pro-
vision of gaming services without
a licence granted in that Member
State — to the fact that the regulatory
interests upon which the State in
which the services are provided re-
lies in order to justify the restriction
of the fundamental freedom are al-
ready sufficiently taken into account
in the State of establishment in strict
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authorisation and supervision pro-
cedures?

If so, must the referring court take
account — in the context of its
examination of the proportional-
ity of such a restriction — of the fact
that, in the State in which the service
provider resides, the degree of con-
trol exercised by virtue of the pro-
visions in question actually exceeds
that of the State in which the services
are provided?

Moreover, does the principle of pro-
portionality in the case of a prohib-
ition — on pain of criminal penalties
— of games of chance that is imposed
for regulatory reasons, such as the
protection of players and the fight
against crime, require the referring
court to make a distinction between
providers who offer games of chance
without any authorisation whatso-
ever, and those who are established
and licensed in other Member States
of the [Union] and who conduct
their activities in the exercise of their
freedom to provide services?

In the examination of the propor-
tionality of a Member State’s rules
prohibiting the cross-border pro-
vision of gaming services without
a licence granted or authorisation
given in that Member State, on pain
of criminal penalties, must account
be taken, lastly, of the fact that, as

a result of objective, indirectly dis-
criminatory barriers to entry, it has
not been possible for a provider of
games of chance who is duly licensed
in another Member State to obtain
a national licence, and the licensing
and supervisory procedure in the
State of establishment offers a level
of protection that is at least com-
parable to that ensured at national
level?

Is Article 49 EC to be interpreted in
such a way that the temporary nature
of the service provision precludes
the service provider from equipping
himself with a certain infrastructure
(such as a server) in the host Mem-
ber State without being deemed to
be established in that Member State?

Is Article 49 EC to be interpreted
further as meaning that a provision
directed at support services within a
Member State which prohibits them
from facilitating the provision of
services by a provider established in
another Member State also amounts
to a restriction of that service pro-
vider’s freedom to provide services if
the support services are established
in the same Member State as some
of the recipients of the service?’
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III — Analysis

37. First of all, it is important to state that
the questions raised by the national court
partially exceed the context of the main ac-
tion and include questions which are clearly
unnecessary for its solution. This is the case,
in particular, of question 1(a), second indent,
concerning the concession scheme provided
by the Austrian legislation with regard to the
operation of casinos.

38. As is apparent from the order for refer-
ence and confirmed both by the information
in the file and the Austrian Government’ s
response to the Court’s requests for clarifica-
tion, the two persons prosecuted before the
national court are accused of having offered
Internet gambling in breach of the Austrian
legislation. The main action has nothing to do
with operating casinos in Austria.

39. I therefore propose that the Court exam-
ine the questions raised only in so far as they
relate to the supply of games via the Internet.

40. In my view, the numerous questions
posed by the referring court cover four
queries which I propose to examine in the fol-
lowing order.
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41. Accordingly, the national court asks,
first, whether provisions of the legislation of
a Member State imposing criminal penalties
on anybody who contravenes a monopoly to
operate gambling via the Internet must com-
ply with the freedoms of movement and, in
particular, with Article 49 EC even though
criminal law falls within the jurisdiction of
the Member States (question 2).

42. It wishes to know, secondly, whether
Article 49 EC is relevant in the present case
even though the Maltese companies use ma-
terial resources such as a server established
in Austria and the company which provides
those resources is established in Austria
(question 4(a) and (b)).

43. The national court wishes to know, third-
ly, whether the operating monopoly provided
for in its national law and the conditions to
which the grant of that monopoly is sub-
ject are in accordance with Article 49 EC, in
particular in the light of the obligations and
controls to which the Maltese companies are
subject in their own State (question 1(a), first
indent, and (c), and question 3 (a) to (f)).

44. Tt asks, fourthly, whether the legislation
at issue may be justified even though the
holder of the monopoly is pursuing a policy
of expansion and employing intensive adver-
tising in order to do so (question 1 (b)).
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A — The framework of the jurisdiction of the
Member States in criminal matters.

45. The national court is asking, in essence,
whether legislation of a Member State which
imposes criminal penalties on anybody who
contravenes a monopoly to operate gambling,
such as the monopoly to operate electronic
lotteries provided for under the Austrian law,
must comply with the freedoms of movement
and, in particular, with Article 49 EC even
though criminal law falls within the jurisdic-
tion of the Member States.

46. It is true that criminal matters, at the
time of the events in the main action, were
reserved to the jurisdiction of the Member
States. That remains the case to a large ex-
tent, in spite of the amendments made by the
Lisbon Treaty. However, it is settled case-law
that each of those States, in the exercise of
its reserved powers, must honour the com-
mitments it has given in connection with
the EC Treaty and, inter alia, the freedoms of
movement.’

47. A legal provision of a Member State can-
not therefore depart from the scope of the
freedoms of movement and, consequently,
no longer be subject to the requirement of
conformity with those freedoms solely on the

9 — See, for example, in the field of direct taxation, Case
C-101/05 A [2007] ECR 1-11531, paragraph 19 and the case-
law cited therein; as regards the power of the Member States
to organise their social security systems, Case C-158/96
Kohll [1998] ECR 1-1931, paragraphs 15, 16 and 21, and, in
the field of health, Case C-372/04 Watts [2006] ECR 1-4325,
paragraph 92.

ground that it is part of the criminal law of
that State. '

48. That requirement of conformity as re-
gards criminal provisions which, as in the
present case, are designed to ensure compli-
ance with an operating monopoly in respect
of gambling established for reasons of pub-
lic interest takes the following form. If that
monopoly is considered to be in accordance
with Community law, the criminal penalties
designed to ensure compliance with that
monopoly are also in accordance, in princi-
ple, unless they themselves infringe other
rules such as fundamental rights.

49. Conversely, if that monopoly is found to
be contrary to a freedom of movement, the
criminal provisions designed to ensure com-
pliance with that monopoly must not be ap-
plied. It is settled case-law that a Member
State may not apply a criminal penalty for
failure to complete an administrative formal-
ity where such completion has been refused
or rendered impossible by the Member State
concerned, in breach of Community law. "'

50. Itherefore propose that the answer to the
question under consideration should be that
legislation of a Member State which imposes

10 — See, inter alia, Case 186/87 Cowan [1989] ECR 195,
paragraph 19.

11 — Joined Cases C-338/04, C-359/04 and C-360/04 Placanica
and Others [2007] ECR 1-1891, point 69.
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criminal penalties on anybody who contra-
venes a monopoly to operate gambling, such
as the monopoly to operate electronic lot-
teries provided for by Austrian law, must be
in accordance with the freedoms of move-
ment, inter alia with Article 49 EC, even
though criminal law falls within the jurisdic-
tion of the Member States.

B — The relevance of Article 49 EC in the
present case

51. The national court doubts whether
the case before it falls within the scope of
Article 49 EC.

52. It therefore asks, in essence, by ques-
tion 4(a), whether, on a proper interpretation
of Article 49 EC, the operation of games via
the Internet, by an operator established in a
Member State other than that of destination,
may be regarded as having a temporary na-
ture and thus fall within the scope of that ar-
ticle where that operator uses material com-
munication resources such as a server and a
switchboard situated in the Member State
of destination and provided to it by a third
undertaking.

53. It then asks, by question 4(b), whether, on
a proper interpretation of Article 49 EC, le-
gislation of a Member State, which prohibits

I - 8200

providers established in that Member State
from providing companies established in an-
other Member State with the resources for
offering gambling via the Internet to persons
residing in its territory, constitutes a restric-
tion on the freedom to provide services.

1. The effect of the use of material commu-
nication resources situated in the Member
State of destination

54. According to settled case-law, the supply,
by an operator established in one Member
State, of games via the Internet to consumers
residing in another Member State constitutes
a provision of services within the meaning of
Article 49 EC. " That case-law stems from the
precedent according to which the supply by
the intermediary of communication re-
sources to recipients situated in a Member
State other than that of the provider, without
the provider moving to that other Member
State, constitutes a provision of services. **

55. The national court wishes to know
whether the fact that the Maltese undertak-
ings, which provide games via the Internet to
consumers residing in Austria, use material

12 — Case C-243/01 Gambelli and Others [2003] ECR 1-13031,
paragraph 54, and Liga Portuguesa de Futebol Profissional
and Bwin International, paragraph 46.

13 — See, inter alia, Case C-384/93 Alpine Investments [1995]
ECR I-1141, paragraph 22.
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resources such as a server and a telephone
switchboard, provided to them by a company
established in Austria, means that they are in-
stalled in a stable and durable manner in that
territory, so that they no longer fall within
the scope of Article 49 EC, but of the provi-
sions of the Treaty applicable to freedom of
establishment.

56. The national court does not indicate what
it considers to be the issue with regard to this
question. I am of the opinion that there really
is no issue. If it were to be acknowledged that
the Maltese companies have a stable estab-
lishment in Austria and that they are there-
fore established there within the meaning of
the Treaty provisions relating to freedom of
establishment, the examination of the con-
formity of the Austrian legislation at issue in
the light of those provisions rather than by
reference to the freedom to provide services
would not lead to a different result.* In both
cases, that legislation would be analysed as a
restriction on the exercise of the applicable
freedom of movement and the assessment
of its conformity with Community law in the
light of the justifications put forward by the
Austrian Government would lead to the same
conclusion.

57. However, if it is necessary to give a reply
to the question under consideration I take

14 — See to this effect the judgment in Gambelli and Others,
paragraph 59. See also the judgment in Stof§ and Others.

the view that, in the light of the information
provided by the national court, it should be
answered in the negative. The simple fact
that a provider of online games uses material
communication resources provided by a third
undertaking established in the Member State
of destination does not seem to me, in itself,
to establish that that provider has in that
State a stable establishment comparable to an
agency.

58. In my view, this situation should be dis-
tinguished from the situation which the
Court had to consider in Gambelli and
Others. In that judgment, the Court acknow-
ledged that Stanley International Betting Ltd,
a British company, had exercised its right to
freedom of establishment in Italy because it
had concluded commercial agreements with
Italian operators or intermediaries under
which the latter collected and registered the
bets of Italian consumers in order to forward
them to that company.

59. The Court inferred from that that Stanley
International Betting Ltd pursued the activity
of collecting bets in Italy through the inter-
mediary of an organisation of agencies. "®

60. In the present case, the documents in the
case do not show that the Maltese companies
concluded, with the Austrian company which
provided them with material resources,

15 — Paragraph 46 of that judgment.

I - 8201



OPINION OF MR BOT — CASE C-347/09

commercial agreements which have the ef-
fect of giving that company a mandate to
act permanently on their behalf in the same
way as an agency, in accordance with the cri-
teria laid down by the Court in Commission
v Germany,' and reproduced in Winner
Wetten ' and Stof8 and Others."

61. Moreover, the fact that an economic
operator uses a server physically situated
in a Member State does not mean that op-
erator exercises its economic activity in that
State. In that regard, and although Directive
2000/31/EC of the European Parliament and
of the Council of 8 June 2000 on certain
legal aspects of information society services,
in particular electronic commerce, in the
Internal Market (‘Directive on electronic
commerce’) '* excludes online games from its
scope,® it may be appropriate to point out
that, according to recital 19 of the directive,
the place of establishment of a company pro-
viding services via an Internet website is not
the place at which the technology supporting
its website is located or the place at which its
website is accessible but the place where it
pursues its economic activity.

16 — Case 205/84 Commission v Germany [1986] ECR 3755,
paragraph 21.

17 — Paragraph 46.

18 — Paragraph 59.

19 — OJ2000L 178, p. 1.

20 — Article 1(5)(d) of the directive on electronic commerce.
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62. In the light of these considerations, I take
the view that the reply to the question under
consideration should be that, on a proper
interpretation of Article 49 EC, the fact that
the provider of games via the Internet uses
material communication resources such as a
server and a telephone switchboard situated
in the Member State of destination and pro-
vided to it by a third undertaking does not, in
itself, preclude the application of the provi-
sions of the Treaty on the freedom to provide
services.

63. However, the particular factual context
of the main action makes it necessary, in my
view, to add to that reply. We know that the
two Maltese companies which offer gambling
via the Internet to Austrian consumers using
a server and a telephone support service pro-
vided by the Austrian company ‘bet-at-home.
com Entertainment GmbH’ are the indirect
subsidiaries or ‘sub-subsidiaries’ of that com-
pany. They are the subsidiaries of the Maltese
company ‘bet-at-home.com Holding Ltd;
which is itself the subsidiary of the Austrian
company.

64. As the Austrian Government and the
European Commission rightly point out,
Article 49 EC cannot be applicable in the
present case if it is established that those
Maltese subsidiaries are purely artificial in
nature, and that they were set up only to
enable their Austrian parent company to
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circumvent the prohibition against operating
online games in Austria.”

65. That would be the case if those subsid-
iaries had no economic reality. As the Court
pointed out in Cadbury Schweppes and
Cadbury Schweppes Overseas,” the con-
cept of establishment within the meaning of
the Treaty provisions on freedom of estab-
lishment involves the actual pursuit of an
economic activity through a fixed establish-
ment in that State for an indefinite period.
Consequently, it presupposes actual estab-
lishment of the company concerned in the
host Member State and the pursuit of genuine
economic activity there.?

66. That actual establishment must be cap-
able of being verified on the basis of objective
factors, such as the extent to which the com-
pany physically exists in terms of premises,
staff and equipment. **

67. 1 therefore propose that the Court sup-
plement the previous reply by stating that
Article 49 EC cannot be relied upon if it is
established that, in the circumstances of the
present case, the Maltese subsidiaries have

21 — Case C-367/96 Kefalas and Others [1998] ECR 1-2843,
paragraph 20 and the case-law cited therein.

22 — Case C-196/04 Cadbury Schweppes and Cadbury
Schweppes Overseas [2006] ECR 1-7995.

23 — Paragraph 54.
24 — Paragraph 67.

a purely artificial nature designed to enable
their Austrian parent company to circum-
vent the prohibition against operating online
games in Austria.

2. The effect of the establishment in Austria of
the persons accused

68. By question 4(b), the national court
wishes to know whether Article 49 EC is ap-
plicable in the present case even though the
national legislation on which the prosecu-
tions are based is used against the managers
of a company which is itself established in the
Member State of destination.

69. The reply to this question should not give
rise to difficulties. Article 49 EC, in the cir-
cumstances of the present case, is, in a way,
‘doubly applicable’

70. First, national legislation which, as the
Austrian legislation at issue, has the effect of
preventing a company established in Austria
from supplying to providers of online games
established in another Member State the re-
sources for offering their games to Austrian
consumers, restricts the right of that Austrian
company to supply its own support services
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to those providers. It therefore constitutes a
restriction on the freedom of the intermedi-
ary company to provide its services. >

71. Secondly, the prohibition imposed by
a Member State on its residents, on pain of
criminal penalties, against serving as inter-
mediaries for an operator established in an-
other Member State in order to prevent that
operator from supplying its services in the
territory of the Member State of prohib-
ition also constitutes a restriction within the
meaning of Article 49 EC. It has the effect of
restricting the opportunity for the operator
concerned to offer its services in a Member
State other than that in which it is estab-
lished and the opportunity of the consumers
residing in that State to have access to those
services.?

72. 1therefore propose that the answer to the
question under consideration should be that,
on a proper interpretation of Article 49 EC,
legislation of a Member State which prohibits
providers established in the national territory
from supplying to companies established in
another Member State the material resources
for offering games via the Internet to persons
residing in its territory, constitutes a restric-
tion on the freedom to provide services with-
in the meaning of that article.

25 — Gambelli and Others, paragraph 58.
26 — See, inter alia, Case C-67/98 Zenatti [1999] ECR 1-7289,
paragraph 24, and Stof§ and Others, paragraph 57.
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C — The justification for the monopoly and
the conditions imposed on its holder

73. The conformity with Community law of
the prosecutions at issue in the main action
depends, as I have stated, on the conformity
therewith of the monopoly which they are
intended to enforce. The national court has
raised several questions designed to enable
it to assess the conformity of that monopoly.

74. By question 1(a), it wishes to know
whether Article 49 EC precludes a monopoly
for operating lotteries via the Internet and the
conditions to which the grant of that monop-
oly is subject in its legislation. By questions
1(c) and 3(a) to (f), the national court asks
whether and, if appropriate, to what extent,
the fact that providers of online games estab-
lished in another Member State are subject in
that State to obligations and controls must be
taken into consideration when assessing the
proportionality of that legislation.

75. 1 propose that the Court examine these
questions together. The questions raised by
the national court concerning the existence
and, possibly, the scope of a duty of mutual
recognition of the obligations and controls
to which the Maltese companies are subject
in Malta call into question the validity of the
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introduction of the monopoly in question
and, to a certain extent, the validity of the
condition that the company which holds that
monopoly must have its seat in Austria.

76. These questions from the national court
may therefore be understood as meaning that
it is asking, in essence, whether Article 49
EC precludes legislation of a Member state
under which the operation of lotteries via
the Internet is reserved to a single conces-
sionaire, whose concession cannot exceed 15
years, which must be a capital company with
a paid-up nominal or share capital of at least
EUR 109000000, which has its seat in that
State and which cannot set up branches in
another country.

77. The reply to this question involves exam-
ining in turn the various restrictions which
result from the Austrian legislation, namely
the existence of a monopoly, its duration, the
legal form of the company holding that
monopoly and the amount of its capital, the
requirement that it have its seat in the nation-
al territory and, finally, the prohibition against
setting up a branch in another country.

78. Before carrying out that examination, it is
necessary to point out the rules laid down by
the case-law within the framework of which it
must be conducted.

79. According to settled case-law, the
Member States have the right to impose re-
strictions on the operation of gambling in
their territory. Gambling constitutes an eco-
nomic activity which may objectively have
very harmful consequences both for society
owing to the risk of the impoverishment of
players who gamble excessively and for public
order in general, in view inter alia of the sig-
nificant revenue it generates.

80. The freedom to provide gambling ser-
vices may therefore be the subject of restric-
tions on grounds of public policy, public se-
curity or public health, in accordance with
Article 46(1) EC, or for overriding reasons
in the general interest, such as the preven-
tion of fraud and the protection of con-
sumers against incitement to squander mon-
ey on gambling.”’

81. In the absence of Community harmon-
isation and since there are in this field signifi-
cant moral, religious and cultural differences
between the Member States, it is for each
Member State to determine, in accordance
with its own scale of values, what is required
in order to ensure that the interests in ques-
tion are protected. *

27 — Liga Portuguesa de Futebol Profissional and Bwin
International, paragraph 56.

28 — Ibidem, paragraph 57 and the case-law cited therein.
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82. It is important, however, that the re-
striction on the freedoms of movement im-
posed in order to protect those interests
satisfy a suitability and proportionality test.
That restriction must therefore be appropri-
ate for ensuring attainment of the objective
or objectives it pursues, which means that
must be consistent and systematic, and be
proportionate. *

83. In connection with the assessment of the
need for and proportionality of the provisions
enacted by a Member State, it is established
that the mere fact that that State has opted
for a system of protection which differs from
that adopted by another Member State can-
not have any effect, in the light of the absence
of harmonisation of the matter concerned
and the aforementioned discretion of the
Member States. Those provisions must be
assessed solely by reference to the objectives
pursued by the competent authorities of the
Member State concerned and the degree of
protection which they seek to ensure.*

84. In the present case, it is apparent from
the papers before the Court that the Austrian
legislation at issue was introduced in order to
fight crime and to protect consumers. Its aim,
according to the Austrian Government, is to
prevent money-laundering and fraud and to

29 — Ibidem, paragraphs 60 and 61.
30 — Ibidem, paragraph 58 and the case-law cited therein.
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fight crime. It is also designed to ensure ad-
equate security for the payment of winnings
and to protect players against squandering
money on gambling.

85. In accordance with the aforementioned
principles, it is in the light all these objectives
that it is necessary to consider whether the
restrictions contained in the Austrian legisla-
tion, to which the national court refers, may
be regarded as justified. I shall examine them
in turn.

1. The grant of a monopoly to operate lot-
teries via the Internet

86. As I indicated by way of introduction to
this opinion, it is apparent from settled case-
law that a monopoly to operate gambling
may comply with Community law if the aim
of that monopoly is to ensure a high level of
preservation of public order and consumer
protection.

87. Accordingly, the Court has acknow-
ledged that the public authorities of a Mem-
ber State are entitled to take the view that
granting exclusive rights to a public body
whose management is subject to direct State
supervision or to a private operator over
whose activities the public authorities are
able to exercise tight control may secure for
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them, better guarantees that implementation
of their policy of maintaining public order
and protecting consumers will be more effec-
tive than in the case where those activities are
carried on by private operators in a situation
of competition, even if the latter are subject
to a system of authorisation and a regime of
supervision and penalties. '

88. The grant of such a monopoly may, in
particular, help to prevent incitement to
squander money on gambling and to com-
bat addiction to gambling more effectively
than would be the case with a system which
opened up that market to several providers. **

89. In other words, granting a monopoly
makes it possible to avoid the harmful effects
of competition between several operators,
which might encourage them to compete
with each other in inventiveness in making
what they offer more attractive and, in that
way, increasing consumers’ expenditure on
gaming.*

90. That case-law applies, a fortiori, in the
field of Internet games owing to the add-
itional risks which those games pose for pub-
lic order and consumers.?* Those risks were

31 — Stof§ and Others, paragraphs 81 and 82.

32 — Ibidem, paragraph 81 and the case-law cited therein.

33 — Sporting Exchange, paragraph 58.

34 — Liga Portuguesa de Futebol Profissional and Bwin
International, paragraphs 67 to 70.

described in the judgment in Carmen Media
Group as follows:

‘102... because of the lack of direct contact
between consumer and operator, games
of chance accessible via the internet in-
volve different and more substantial risks
of fraud by operators against consumers
compared with the traditional markets
for such games (Liga Portuguesa de Fute-
bol Profissional and Bwin International,
paragraph 70)

103 It should be noted that, in the same way,
the characteristics specific to the offer
of games of chance by the internet may
prove to be a source of risks of a differ-
ent kind and a greater order in the area
of consumer protection, particularly in
relation to young persons and those with
a propensity for gambling or likely to de-
velop such a propensity, in comparison
with traditional markets for such games.
Apart from the lack of direct contact be-
tween the consumer and the operator,
previously referred to, the particular ease
and the permanence of access to games
offered over the internet and the poten-
tially high volume and frequency of such
an international offer, in an environment
which is moreover characterised by
isolation of the player, anonymity and an
absence of social control, constitute so

I - 8207
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many factors likely to foster the devel-
opment of gambling addiction and the
related squandering of money, and thus
likely to increase the negative social and
moral consequences attaching thereto, as
underlined by consistent case-law’

91. A Member State is therefore entitled to
reserve to a single private operator the right
to operate gambling via the Internet in its
territory.

92. That conclusion having been established,
the national court’s questions regarding the
existence and possible scope of a duty of the
Member State concerned to take into consid-
eration the obligations and controls to which
providers of Internet games are subject in the
Member State in which they are established
are irrelevant.

93. As is very clearly stated in the judgment
in StofS and Others, where a public monopoly
in the area of games of chance has been estab-
lished in a Member State and it appears that
that measure satisfies the various conditions
permitting it to be justified having regard to
the legitimate public interest objectives al-
lowed by the case-law, any obligation to rec-
ognise authorisations issued to private oper-
ators established in other Member States is,
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ex hypothesi, to be excluded, simply by virtue
of the existence of such a monopoly. Only if
the monopolies at issue in the main proceed-
ings were held incompatible with Community
law would the question as to the possible ex-
istence of such an obligation of mutual rec-
ognition of authorisations issued in other
Member States be capable of having any
relevance. *

94. This conclusion is called for a fortiori in
the field of Internet games. As I pointed out
by way of introduction, it is apparent from
settled case-law that, in the light of the dif-
ficulties liable to be encountered by the au-
thorities of a Member State in assessing the
qualities and integrity of online games pro-
viders established in its territory, the other
Member States are entitled to take the view
that the controls and obligations to which
those providers are subject in their Member
State of establishment do not amount to an
assurance that national consumers will be
sufficiently protected against the risks of
fraud and crime. 3¢

95. The Maltese Government which, unless I
am mistaken, has not intervened in previous
cases brought before this Court concerning

35 — StofS and Others, paragraphs 109 and 110.

36 — Liga Portuguesa de Futebol Profissional and Bwin
International, paragraph 69; Sporting Exchange, para-
graph 33, and Ladbrokes Betting & Gaming and Ladbrokes
International, paragraph 54.
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gambling, contested, in its written observa-
tions, the validity of that case-law. It referred
to the quality of the controls provided for by
its legislation.

96. I do not consider that the Maltese
Government’s arguments justify amending
the case-law. From the moment it is recog-
nised by established case-law that a high level
of consumer protection against incitement
to squander money on gambling may justify
granting a monopoly, the discussion which
the Maltese Government is trying to re-open
is irrelevant.

97. However, since a monopoly is a very re-
strictive measure, the case-law requires that
it be designed to ensure a particularly high
level of consumer protection. It must there-
fore be accompanied by a legislative frame-
work suitable for ensuring that the holder of
the said monopoly will in fact be able to pur-
sue, in a consistent and systematic manner,
the objectives thus determined, especially the
objective of protecting consumers against in-
citement to squander money on gaming, and
by the exercise of strict control by the public
authorities. *

98. It is for the national court to deter-
mine whether those conditions have been
satisfied. %

37 — StofS and Others, paragraph 83.
38 — Zenatti, paragraph 37; Gambelli and Others, paragraph 66,
and Stofs and Others, paragraph 78.

99. The Austrian Government maintains,
in that regard, that, under its legislation, the
holder of the monopoly is required to provide
for high standards of player protection such
as fixing a ceiling of EUR 800 per week and
limits on time and personal bets. It is also ap-
parent from the file that that holder carries
out its activities under the supervision of the
Austrian Ministry of Finance through the
intermediary of State inspectors and a mem-
ber of the Supervisory Committee, who have
a right to examine the undertaking’s manage-
ment in depth without, however, being able to
influence the undertaking directly.

100. It is for the national court to determine
whether the Austrian legislation, thus inter-
preted and depending on the way in which
it is implemented, fulfils the aforementioned
conditions.

101. In that regard, in the light of the fact
that the national court, by its questions, has
mentioned the provisions of its national law
as regards gaming establishments such as ca-
sinos, it may be useful to make the following
observations.

102. In my view, the conformity of the
monopoly at issue with Community law can-
not be affected by the fact that the operation
of casinos, under Austrian law, is the subject
not of a monopoly but of a concession system
which is less restrictive, since it is open to 12
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operators. The offer of games via the Internet
and the offer in casinos present significant
differences, in particular in the circumstances
in which players may have access to them,
which justify the subjection of the former to a
much stricter framework.*

103. That is also the reason why I consider
that the fact, mentioned during the hearing,
that the limit of EUR 800 per week applies
only to Internet lotteries, so that a player who
has reached that limit is not prevented from
playing other kinds of traditional games in
Austria, does not call into question the con-
sistency of the Austrian legislation concern-
ing online games.

2. The duration of the monopoly

104. The duration of a monopoly may in it-
self constitute a restriction on the freedoms
of movement, different from that stemming
from the grant of exclusive rights, because
this duration determines the period during
which the market at issue is closed to other
operators.

39 — Stof$ and Others, paragraphs 95 and 96.
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105. In the judgment in Engelmann, the
Court held that a duration of up to 15 years
for concessions to operate gaming establish-
ments in itself constitutes a restriction on the
freedom to provide services.* This analysis
applies, a fortiori, when that duration of up
to 15 years is laid down for the grant of a
monopoly to a private operator.

106. In the same judgment, the Court con-
sidered, however, that the grant of conces-
sions for that duration could be justified
having regard, in particular, to the conces-
sionaire’s need to have a sufficient length of
time to recoup the investments required by
the setting up of a gaming establishment. *

107. I think that case-law is transposable to
the grant of a monopoly to operate Internet
games, even though the investment needed
to carry out that activity seems to me to be,
a priori, less than that needed to operate
casinos.

108. Furthermore, to grant an operating
monopoly for too short a duration might en-
courage the operator holding that exclusive
right to seek to maximise his profits. From
this perspective, the grant of an operating
monopoly for a sufficiently long duration may

40 — Paragraph 46.
41 — Paragraph 48.
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help to achieve the objective relating to the
protection of consumers against incitement
to squander money on gaming.

3. The legal form and amount of capital

109. The Austrian legislation at issue pro-
vides that the holder of a monopoly to oper-
ate Internet lotteries must be a capital com-
pany and have a paid-up nominal or share
capital of at least EUR 109000 000.

110. The first of these requirements deprives
natural persons or undertakings established
in another Member State of the opportunity
to carry out the activity at issue in Austria
under another form of company. The sec-
ond has the effect of making it more diffi-
cult to set up a capital company able to apply
for the grant of the monopoly in question.
Accordingly, each of these requirements con-
stitutes a restriction on freedom of establish-
ment.** They may, nevertheless, be justified
by the objectives pursued by the legislation if
they are found to be proportionate to those
objectives.

42 — Seeto this effect the judgment in Engelmann, paragraph 28.

111. The Austrian Government states, in
that regard, that the condition relating to the
legal form reflects the wish to require the
holder of the monopoly to have a transparent
structure of undertaking in order to prevent
money-laundering and fraud. It points out
that Community law lays down the same legal
form requirement with regard to the field of
insurance.® As regards the amount of share
capital, it states that it is proportionate in the
light of the amount of winnings which the
monopoly holder may have to pay out in re-
spect of the various games which it is author-
ised to offer via the Internet, since these may
include a jackpot of several millions.

112. In the light of these explanations and
of the case-law, the two conditions under
consideration, subject to the assessment of
the national court, may seem justified and
proportionate.

113. As regards the legal form, it should be
pointed out that, contrary to the legislation at

43 — The Austrian Government cites Article 6(1)(a) of Directive
2002/83/EC of the European Parliament and of the Council
of 5 November 2002 concerning life assurance (O] 2002
L 345, p. 1), Article 8(1)(a) of First Council Directive
73/239/EEC of 24 July 1973 on the coordination of laws,
regulations and administrative provisions relating to the
taking-up and pursuit of the business of direct insurance
other than life assurance (O] 1973 L 228, p. 3), and Article 5
of Directive 2005/68/EC of the European Parliament and
of the Council of 16 November 2005 on reinsurance and
amending Council Directives 73/239/EEC, 92/49/EEC
as well as Directives 98/78/EC and 2002/83/EC (O] 2005
L 323, p. 1), read in conjunction with Annex I to Directive
2005/68.
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issue in Gambelli and Others and Placanica
and Others, the Austrian legislation opens
up the possibility of operating the monopoly
in question to all capital companies without
distinction. **

114. Also, in Engelmann, the Court stated
that the controls which may be imposed by
a Member State on an economic operator
wishing to operate gambling in its territory
may justify that operator being required to
adopt a particular legal form. It stated that the
Austrian legislation which reserved the oper-
ation of casinos to public limited companies
could be justified having regard to the obliga-
tions binding that form of company in regard,
in particular, to the keeping of their accounts,
the scrutiny to which they may be subject and
relations with third parties.*

115. This analysis ought to be transposable to
the condition that the undertaking must adopt
the form of a capital company, having regard
to the obligations which the Community le-
gislation imposes on capital companies with

44 — The Italian legislation at issue in those judgments excluded
capital companies quoted on the regulated markets. The
Court considered that that exclusion, which was based on
the transparency of undertakings, was disproportionate
because there were other means of checking their accounts
and activities (Gambelli and Others, paragraph 74).

45 — Engelmann, paragraph 30.

I - 8212

regard to keeping their accounts and the
checks to which they are subject.*

116. We may therefore conclude that the
conditions imposed by the Austrian legisla-
tion according to which the holder of the
monopoly must adopt the form of a capital
company and have a nominal or share cap-
ital of at least EUR 109000000 may comply
with Community law, subject to verification
of their proportionality by the national court.

4. The location of the company seat

117. The Austrian legislation at issue pro-
vides that the holder of the monopoly to op-
erate Internet lotteries must have its company
seat in the national territory.

118. That condition constitutes without any
doubt a restriction on the freedom of estab-
lishment. In Engelmann, it was analysed as a
discriminatory measure, since it introduces a
difference in treatment between companies

46 — See First Council Directive 68/151/EEC of 9 March 1968 on
co-ordination of safeguards which, for the protection of the
interests of members and others, are required by Member
States of companies within the meaning of the second
paragraph of Article 58 of the Treaty, with a view to making
such safeguards equivalent throughout the Community (O]
1968 L 65, p. 8), and Fourth Council Directive 78/660/EEC
of 25 July 1978 based on Article 54(3)(g) of the Treaty on
the annual accounts of certain types of companies (O] 1978
L 222, p. 11) and its amending acts.
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which have their seat in the national territory
and those whose seat is in another Member
State. Such a condition also prevents the lat-
ter from operating Internet games in Austria
through the intermediary of a secondary es-
tablishment such as an agency or a branch.

119. In that judgment, the Court stated,
in connection with the provisions of the
Austrian legislation concerning gaming es-
tablishments, that the condition that conces-
sionaires had to have their seat in Austria also
had the effect of preventing a company estab-
lished in another Member State from carry-
ing on its activity in Austria through the
intermediary of a subsidiary. At the hearing,
the Austrian Government stated that, as re-
gards the monopoly to operate Internet lot-
teries, it could be granted to a subsidiary of
a company established in another Member
State.

120. It is necessary to examine whether the
condition under consideration may be justi-
fied. As the Court stated in the aforemen-
tioned judgment, owing to its discriminatory
nature, it may be justified only by one of the
grounds laid down in Article 46 EC, name-
ly public policy, public security or public
health.*

47 — Paragraph 34.

121. The Austrian Government maintains
that it is necessary for the seat to be in the
national territory so as to enable effective
control of online gaming. It states that its
presence there enables the competent na-
tional authorities to monitor effectively the
decisions and management of the monopoly
holder. Those authorities are thus able to
know that holder’s decisions before they are
implemented and to oppose them if they
contravene the objectives of the national
gaming policy. It maintains that it does not
have the same opportunities in the case of an
operator established in another Member State.

122. I agree with the Commission that the
Austrian Government’s arguments may be
supported.

123. Admittedly, in Engelmann, the Court
reached the opposite conclusion as regards
the same condition of establishment imposed
by the Austrian legislation on holders of a con-
cession to operate a gaming establishment.

124. It considered that it was possible to use
less restrictive measures to monitor the ac-
tivities and accounts of concessionaires and
thus to fight crime, such as, inter alia, the
possibility of requiring separate accounts
audited by an external accountant to be kept
for each gaming establishment, the system-
atic communication of the decisions adopted
by the managing organs and the possibility
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of gathering information concerning their
managers. *

125. The Court added that any undertak-
ing established in a Member State can be
supervised, and have sanctions imposed on
it, regardless of the place of residence of its
managers. Finally, it states that, having regard
to the activity at issue, namely the operation
of gaming establishments located in Austrian
territory, investigations could be carried out
on the premises of those establishments. *

126. 1 consider that that reasoning and the
conclusion the Court reached at the end of
it are not transposable to a monopoly to op-
erate Internet games. I base that view on the
following considerations, which concern the
preservation of public order, according to the
definition of that concept given in the case-
law, since they relate to a genuine and suffi-
ciently serious threat to a fundamental inter-
est of society. ™

48 — Paragraphs 37 and 38.

49 — Paragraphs 38 and 39.

50 — Case C-208/09 Sayn-Wittgenstein [2010] ECR 1-13693,
paragraph 86 and the case-law cited therein.
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127. Itis not disputed that Internet gambling
poses more significant risks than those creat-
ed by traditional gaming establishments such
as casinos. The most significant danger of
those games, I should point out, stems from
the lack of direct contact between player and
operator which is likely to foster fraud both
on the part of the consumer as regards his
age or identity and on the part of the operator
with regard to the conduct of the game.

128. That danger also stems from the very
great ease with which anybody may access the
games by means of a computer or mobile
telephone, the permanence of their access,
their potentially very high volume and the fact
that the player’s environment, when he plays
the games, is usually characterised by isola-
tion, anonymity and a lack of social control.

129. It is therefore acknowledged that these
games may foster the development of a gam-
bling addiction and squandering of money,
particularly in the young and in persons hav-
ing a particular propensity for gambling.

130. Those particular characteristics there-
fore justify a Member State establishing the
means of monitoring effectively the condi-
tions under which the economic operator
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authorised to operate those games in its ter-
ritory actually carries out its activities. As the
Austrian Government stated, a Member State
is entitled to wish to be able to check that its
legislation is being obeyed and, if necessary,
to be able to oppose a decision of that oper-
ator which is contrary to its obligations be-
fore that decision has been implemented and
has caused harmful social consequences.

131. In other words, the Member State is
entitled to consider that it is not enough to
restrict the action of the monopoly holder by
very specific rules. It is also entitled to seek
to exercise an in-depth control of compliance
with those rules and to adopt measures which
enable it to take preventive action against any
infringement of them.

132. However, the particular nature of
Internet games also relates to the fact that
they may be provided entirely from a dis-
tance. Their provision, contrary to that of
traditional gambling such as casino games,
does not need, from a physical point of view,
any infrastructure in the territory of the
Member State of destination which the au-
thorities of that State may control themselves.

133. In the case of online games provided
from another Member State, the competent
authorities of the Member State of destination

are therefore unable to carry out themselves
the controls and checks which they consider
necessary to make on the premises in which
the service-provider carries out its activities.
It is important to point out, in that regard,
that, in the fight against money laundering
and terrorism financing, Directive 2005/60/
EC of the European Parliament and of the
Council of 26 October 2005 on the preven-
tion of the use of the financial system for the
purpose of money laundering and terrorist
financing, ** which applies to casinos provid-
ing Internet games, required Member States
to provide for the possibility of carrying out
on-site checks. In my view, a Member State
is justified in thinking that the protection of
its consumers against the risk of fraud and
incitement to squander money on gambling
also justifies this type of control.

134. However, as several Member States
pointed out during the hearing, there is not,
to date, any instrument of Community co-
operation under which the Member State
of establishment is required to give to the
competent authorities of the Member State
of destination any technical assistance which

51 — 0] 2005 L 309, p. 15.
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they may need in order to check compliance
with their own legislation. **

135. Moreover, in my view, it is unreasonable
to suppose that the authorities of the Member
State in whose territory such a games provider
is established are able to check closely and in-
depth that that provider fulfils scrupulously
and permanently the obligations to which it
is subject in each of the States in which it is
authorised to operate games. This is a fortiori
because those obligations, in the absence of
harmonisation, differ from one Member State
to another and are likely to change in each of
them at any time.

136. Such an analysis is called for in particu-
lar where the activity of such a provider is
directed towards several States, as ap-
pears to be the case of ‘bet-at-home.com
Entertainment Ltd’ and ‘bet-at-home.com
Internationale Ltd, whose Internet site is ac-
cessible in Spanish, German, Greek, English,
Italian, Hungarian, Dutch, Polish, Slovene,
Turkish and Russian.

52 — The measures which the Member States are required to
adopt in respect of casinos established on their territory
under Directive 2005/60 have the sole aim of fighting
money laundering and terrorism financing. They are not
designed to prevent all fraud which may be committed
against consumers in the exercise of that kind of activity.
Nor are they intended to protect players. Nor are they
designed to enable a Member State to monitor compliance
with its gaming legislation by another Member State.

I - 8216

137. Moreover, the principle of mutual rec-
ognition, which is normally designed to apply
in the absence of harmonisation in order to
permit the exercise of the freedoms of move-
ment, cannot be invoked in the particular
domain of Internet games. As we have seen,
it is settled case-law that, owing to the prac-
tical difficulties of carrying out an effective
and in-depth control of the activity of an on-
line games provider, the controls carried out
in the State in which it is established may be
considered insufficient by the other Member
States. **

138. At the hearing, it was asked whether it
would not be sufficient to require the Internet
games provider to establish in the Member
State of destination the server enabling it to
provide those games in the territory of that
State. The Belgian Government replied that
such a requirement could prove to be insuf-
ficient where the server is used from another
Member State and all the decisions relating to
its use are taken in that State.

139. In the light of the various criteria de-
veloped in this case, it therefore does not
appear, in my view, that the condition under
consideration is disproportionate. I believe
that a Member State is justified in thinking

53 — Liga Portuguesa de Futebol Profissional and Bwin
International, paragraph 69; Sporting Exchange, para-
graph 33, and Ladbrokes Betting & Gaming and Ladbrokes
International, paragraph 54.
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that it will be better able to exercise a close
and effective control over an Internet games
provider, enabling it, if necessary, to oppose
the implementation of a decision contrary to
its legislation, if that provider has its seat in
its territory.

140. One last argument deserves to be taken
into account, in my view, in connection with
the examination of the proportionality of this
condition.

141. We have seen that the conformity of a
monopoly with Community law is subject to
the condition that that monopoly has the ob-
jective of ensuring a high level of protection of
public order and consumers and that it is ac-
companied by a legislative framework which
guarantees the attainment of those objectives
and an in-depth control by the Member State
concerned. These requirements are logical
in the light of the scheme of the freedoms of
movement, because an operating monopoly
constitutes a measure which is very res-
trictive of those freedoms.

142. 1 therefore consider that it is consistent
with that requirement to permit a Member
State, in the specific domain of Internet
games, to require the holder of that monop-
oly to have its seat in its territory because that

measure enables it to ensure that the operator
complies with its policy of protecting con-
sumers from fraud and gambling addiction
much more effectively than if the operator
carried out its activity from another Member
State.

143. At the hearing, the defendants them-
selves, Mr Dickinger and Mr Omer, made a
point of referring to the fact that the com-
panies providing the games in question were
established on Maltese territory and com-
posed of persons who were all residents of
Malta as proof, inter alia, that it really does
exercise effective and serious controls. It is
unclear, therefore, why the same conditions
imposed for the same purposes are to be re-
garded as unacceptable on the ground that
they are so regarded by the Austrian Republic.

144. I shall therefore propose that the Court
rule that Article 49 EC does not preclude a
Member State from requiring the capital
company to which it has granted the monop-
oly to operate Internet games in its territory
to have its seat in that territory.

5. The prohibition against setting up a branch
in another Member State

145. The prohibition against setting up
a branch in another country, in so far as
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it prohibits its establishment in another
Member State, is a clear negation of one of
the rights expressly conferred on a company
having its seat in the territory of a Member
State by Articles 43 EC and 48 EC. That pro-
hibition is therefore likely to make it less at-
tractive to exercise the monopoly to operate
Internet games in Austria and thus to dis-
courage a company established in another
Member State from applying for the grant of
that monopoly.

146. The Austrian Government, in its written
observations, merely stated that the prohib-
ition under consideration only transposes the
idea that it is for each Member State to regu-
late the operation of gambling in its territory.

147. 1 am of the opinion that that explan-
ation cannot be upheld as a valid ground for
restriction.

148. Admittedly, the right to operate gam-
bling in a Member State is a matter for the
discretion of that State. However, it is for
each Member State to decide and, if appro-
priate, to adopt measures designed to ensure
compliance with its legislation. If a Member
State decides to open up its gambling market
to private operators, any company lawfully
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established in a Member State is entitled to
seek entry into that market and to take part,
as appropriate, in the authorisation pro-
cedure established by that State.

149. The Austrian Government cannot
therefore reasonably prohibit an economic
operator, to which it has granted the monop-
oly to operate Internet games in its territory,
from exercising the same activity through a
branch in another Member State without ex-
plaining in what respect such a prohibition is
necessary for the attainment of a lawful ob-
jective such as the preservation of public
order and consumer protection pursued by
its own legislation.

150. Itisalso necessary for such a prohibition
to pursue those objectives in a consistent and
systematic manner. In the present case, it
would be possible to question the consistency
of such a measure if that measure prohibited
only the creation of a branch and not of a sub-
sidiary. Finally, the prohibition against setting
up a branch in another country must be in
proportion to the objectives pursued.

151. Since the proceedings in this case are
centred on the validity of a monopoly to
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operate Internet games and of the condition
relating to the presence of the seat in the
national territory, it is conceivable that the
Austrian Government may rely before the
national court on information which justifies
the condition under consideration.

152. That is why I propose that the Court
leave it to the national court to assess the valid-
ity of this condition and reply that Article 43
EC precludes legislation of a Member State
under which the undertaking which holds
the monopoly to operate Internet games on
its territory is prohibited from setting up a
branch in another Member State, unless that
condition is properly justified by a overriding
reason in the general interest and is propor-
tionate to that objective.

D — The conduct of the holder of the monopoly

153. By question 1(b), the national court
asks, in essence, whether a monopoly to oper-
ate Internet games may be justified where the
holder of that monopoly is pursuing a policy
of expansion and employing intensive adver-
tising in order to do so.

154. The Court has replied to a similar ques-
tion, inter alia in the aforementioned judg-
ments in Ladbrokes Betting & Gaming and
Ladbrokes International and Stof$ and Others.

155. It is apparent from those judgments
that the fact that the holder of an operating
monopoly is pursuing a policy of expansion
and advertising its games is not necessar-
ily incompatible with the existence of such
a monopoly and the objective of protecting
consumers against excessive incitement to
gamble.

156. It is apparent from the case-law that a
Member State is justified in authorising the
holder of a monopoly to operate Internet
games to pursue a policy of expansion and to
use a certain degree of advertising for them
if it can be shown that the scale of unlawful
online games is sufficiently significant, so that
such expansion and advertising is regarded as
necessary for channelling players towards the
lawful network. **

157. A Member State confronted with a large
number of unauthorised Internet sites offer-
ing games may therefore lawfully allow the

54 — Ladbrokes Betting & Gaming and Ladbrokes International,
paragraph 30.
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holder of the monopoly to operate online
games in its territory to use advertising which
is quite extensive and sufficiently attractive
to lead consumers towards the authorised
games.

158. Where a Member State seeks both to
protect consumers against excessive incite-
ment to gamble and to fight against fraud and
unlawful gambling, the question whether its
legislation pursues those objectives consist-
ently and systematically must therefore be as-
sessed in the light of those various objectives
taken together.*

159. A controlled policy of expansion, sup-
ported by substantial advertising designed to
attract players towards the lawful network,
must not therefore be regarded, in principle,
as incompatible with the objective of protect-
ing consumers against excessive incitement
to gamble, even though they may appear to
be opposed.®® It is important that the action
of the monopoly holder, as circumscribed by
the Member State concerned, should try to

55 — Ibidem, paragraph 26 and the case-law cited therein.
56 — Stofs and Others, paragraph 101 and the case-law cited
therein.
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find the right balance between the pursuit of
all those objectives.

160. It is therefore for the national court to
consider whether the policy of expansion
pursued by the monopoly holder and its ad-
vertising, in its scope and nature, are within
the limits necessary to channel players to-
wards the lawful network and are compatible
with the objective relating to the protection
of consumers against an excessive incitement
to gamble.”

161. I therefore propose that the Court reply
to the question under consideration that a
monopoly to operate Internet games may be
justified even though the holder of that
monopoly pursues a policy of expansion and
uses intensive advertising in order to do so
where that expansion and advertising are nec-
essary in order to channel players towards au-
thorised online games and are not of a scope
and nature irreconcilable with the protection
of consumers against incitement to squander
money on gambling.

57 — Ladbrokes Betting & Gaming and Ladbrokes International,
paragraph 37, and Stof§ and Others, paragraph 103.
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IV — Conclusion

162. In the light of the foregoing considerations, I propose that the Court give the
following answers to the questions submitted to it by the Bezirksgericht Linz for a
preliminary ruling:

Legislation of a Member State which imposes criminal penalties on anybody who
contravenes a monopoly to operate gambling, such as the monopoly to operate
electronic lotteries provided for by Austrian law, must comply with the freedoms
of movement, inter alia with Article 49 EC, even though criminal law falls within
the jurisdiction of the Member States.

Article 49 EC is to be interpreted as meaning that the fact that an Internet games
provider uses material means of communication such as a server and telephone
switchboard situated in the Member state of destination and provided to it by a
third undertaking, does not in itself preclude the application of the provisions of
the EC Treaty concerning the freedom to provide services.

However, Article 49 EC cannot be invoked if it is established that, in the circum-
stances of the present case, the Maltese subsidiaries have a purely artificial nature
designed to enable their Austrian parent company to circumvent the prohibition
against operating online games in Austria.

Article 49 EC is to be interpreted as meaning that legislation of a Member State,
which prohibits providers established in the national territory from providing
companies established in another Member State with the material means of of-
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fering Internet games to persons residing in its territory, constitutes a restriction
on the freedom to provide services within the meaning of that article.

3. Article 49 EC does not preclude a Member State from requiring the capital com-
pany to which it has granted the monopoly to operate Internet games in its terri-
tory to have its seat in that territory.

Article 43 EC precludes legislation of a Member State under which the company
which holds that monopoly is prohibited from setting up a branch in another
Member State, unless that condition is properly justified by an overriding reason
in the general interest and is proportionate to that objective.

4. A monopoly to operate Internet games may be justified even though the holder
of that monopoly pursues a policy of expansion and uses intensive advertising
in order to do so, where that expansion and advertising are necessary in order
to channel players towards authorised online games and are not of a scope and
nature irreconcilable with the protection of consumers against incitement to
squander money on gambling’

I - 8222



	Opinion of Advocate General Bot delivered on 31 March 2011Original language: French.
	I —Legal context
	A —Community law
	B —Austrian law

	II —Facts in the main proceedings and the questions referred
	III —Analysis
	A —The framework of the jurisdiction of the Member States in criminal matters.
	B —The relevance of Article 49 EC in the present case
	1.The effect of the use of material communication resources situated in the Member State of destination
	2.The effect of the establishment in Austria of the persons accused

	C —The justification for the monopoly and the conditions imposed on its holder
	1.The grant of a monopoly to operate lotteries via the Internet
	2.The duration of the monopoly
	3.The legal form and amount of capital
	4.The location of the company seat
	5.The prohibition against setting up a branch in another Member State

	D —The conduct of the holder of the monopoly

	IV —Conclusion


