
Operative part of the judgment 

1. A worker such as Mr Fuß in the main proceedings who has 
completed, as a fire-fighter employed in an operational service in 
the public sector, a period of average weekly working time 
exceeding that provided for in Article 6(b) of Directive 
2003/88/EC of the European Parliament and of the Council of 
4 November 2003 concerning certain aspects of the organisation 
of working time, may rely on European Union law to establish the 
liability of the authorities of the Member State concerned in order 
to obtain reparation for the loss or damage sustained as a result of 
the infringement of that provision. 

2. European Union law precludes national legislation, such as that at 
issue in the main proceedings, 

— which makes a public sector worker’s right to reparation for 
loss or damage suffered as a result of the infringement by the 
authorities of the Member State concerned of a rule of 
European Union law — in the present case Article 6(b) of 
Directive 2003/88 — conditional on a concept of fault going 
beyond that of a sufficiently serious breach of European Union 
law, it being for the referring court to establish whether such a 
condition exists, and 

— which makes a public sector worker’s right to reparation for 
the loss or damage suffered as a result of the infringement by 
the authorities of the Member State concerned of Article 6(b) 
of Directive 2003/88 conditional on a prior application 
having been made to his employer in order to secure 
compliance with that provision. 

3. The reparation, for which the authorities of the Member States are 
responsible, of the loss or damage caused by them to individuals as 
a result of breaches of European Union law must be commensurate 
with the loss or damage sustained. In the absence of relevant 
European Union law provisions, it is for the national law of the 
Member State concerned to determine, while ensuring observance 
of the principles of equivalence and effectiveness, first, whether 
reparation for the loss or damage suffered by a worker such as 
Mr Fuß in the main proceedings, as a result of the breach of a rule 
of European Union law, should take the form of additional time 
off in lieu or financial compensation for the worker and, second, 
the rules concerning the method of calculation of that reparation. 
The reference periods provided for in Articles 16 to 19 of Directive 
2003/88 are irrelevant in that regard. 

4. The answers to the questions referred by the referring court are the 
same irrespective of whether the facts of the main proceedings fall 
under the provisions of Council Directive 93/104/EC of 23 
November 1993 concerning certain aspects of the organisation 
of working time, as amended by Directive 2000/34/EC of the 
European Parliament and of the Council of 22 June 2000, or 
those of Directive 2003/88. 
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Operative part of the judgment 

The Court: 

1. Dismisses the appeal; 

2. Orders Holland Malt BV to pay the costs. 
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