
2. Article 9(2) of the Convention on access to information, public 
participation in decision making and access to justice in environ­
mental matters, concluded on 25 June 1998 and approved on 
behalf of the European Community by Council Decision 
2005/370/EC of 17 February 2005, and Article 10a of 
Directive 85/337, as amended by Directive 2003/35, must be 
interpreted as meaning that: 

— when a project falling within the scope of those provisions is 
adopted by a legislative act, the question whether that legis­
lative act satisfies the conditions laid down in Article 1(5) of 
that directive must be capable of being submitted, under the 
national procedural rules, to a court of law or an independent 
and impartial body established by law; 

— if no review procedure of the nature and scope set out above 
were available in respect of such an act, any national court 
before which an action falling within its jurisdiction is brought 
would have the task of carrying out the review described in the 
previous indent and, as the case may be, drawing the necessary 
conclusions by disapplying that legislative act. 
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Re: 

Failure of a Member State to fulfil its obligations — 
Infringement of Article 56 EC and Article 40 of the EEA 
Agreement — National legislation fully exempting from with­
holding tax the dividends paid by subsidiaries to parent 
companies established in national territory, whereas, with 
regard to parent companies established in another Member 

State or State of the European Economic Area, that legislation 
makes that total exemption subject to the condition that the 
minimum threshold for the parent company’s shareholdings in 
the share capital of the subsidiary set out in Council Directive 
90/435/EEC of 23 July 1990 on the common system of 
taxation applicable in the case of parent companies and 
subsidiaries of different Member States (OJ 1990 L 225, p. 6) 
is reached 

Operative part of the judgment 

The Court: 

1. Declares that, by taxing dividends distributed to companies estab­
lished in other Member States, where the threshold for a parent 
company’s holding in the capital of its subsidiary laid down in 
Article 3(1)(a) of Council Directive 90/435/EEC of 23 July 
1990 on the common system of taxation applicable in the case 
of parent companies and subsidiaries of different Member States, 
as amended by Council Directive 2003/123/EC of 22 December 
2003, is not reached, more heavily in economic terms than 
dividends distributed to companies established in its territory, the 
Federal Republic of Germany has failed to fulfil its obligations 
under Article 56(1) EC; 

2. Declares that, by taxing dividends distributed to companies estab­
lished in Iceland and Norway more heavily in economic terms than 
dividends distributed to companies established in its territory, the 
Federal Republic of Germany has failed to fulfil its obligations 
under Article 40 of the Agreement on the European Economic 
Area of 2 May 1992; 

3. Orders the Federal Republic of Germany to pay the costs. 
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