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Common commercial policy — Protection against dumping — Partial interim review of an

anti-dumping duty

(Council Regulation No 384/96, Arts 11(3) and 21(1))

Common commercial policy — Protection against dumping — Commission’s preliminary
response to requests for technical advice not constituting a decision — Breach of the prin-
ciple of the protection of legitimate expectations — None

(Council Regulation No 384/96)

In order to determine whether a letter
from the Commission responding to a
request for a partial interim review under
Article 11(3) of Regulation No 384/96 on
the protection against dumped imports
from countries not members of the
European Community constitutes a deci-
sion for the purposes of Article 230 EC,
it is necessary to ascertain whether, in
the light of the substantive content of the
letter, the intention of the Commission,
and the context in which the letter was
drafted, the Commission set out in that
measure its definitive position on that re-
quest for review.

Since the Commission’s letter inform-
ing the applicant that, on the basis of
the information it submitted, it was not
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possible to conclude that a partial inter-
im review should be opened followed a
letter from the applicant in which it in-
formed the Commission of its intention
not to supplement the request for review
since the request contained sufficient
evidence, it is clear that a decision was
taken on that request.

By contrast with a situation in which
the Commission decides, after consult-
ing the Advisory Committee, in accord-
ance with Article 11(6) of Regulation
No 384/96, to initiate an interim review,
the refusal to initiate such a review in the
absence of sufficient evidence does not
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constitute a preliminary or preparatory
measure, since it cannot be followed by
any other measure amenable to annul-
ment proceedings.

It is not relevant in that regard that the
applicant may still provide the Commis-
sion with additional information which
might lead the Commission to review its
position. That information has no effect
on the fact that the first request for re-
view is now refused. Moreover, the nature
of that decision cannot be called in ques-
tion solely on the ground that it emanates
from the Commission’s services and not
from the Commission itself, since it pro-
duces binding legal effects capable of af-
fecting the interests of the applicant and
thus constitutes an actionable measure,
in accordance with Article 230 EC.

(see paras 34-38, 40, 42-43)

Under Article 44(1)(c) of the Rules of
Procedure of the General Court, every
application initiating proceedings must
state the subject-matter of the pro-
ceedings and contain a summary of the
pleas in law on which it is based. That

statement must be sufficiently clear and
precise to enable the defendant to pre-
pare its defence and the Court to rule on
the action, if necessary, without any fur-
ther information. In order to guarantee
legal certainty and the sound administra-
tion of justice it is necessary, in order for
an action to be admissible, that the
basic legal and factual particulars relied
on be indicated, at least in summary
form, coherently and intelligibly in the
application itself.

Whilst the body of the application may
be supported and supplemented on spe-
cific points by references to certain ex-
tracts from documents annexed to it, a
general reference to other documents,
even those annexed to the application,
cannot make up for the absence of the
essential submissions in law which must
appear in the application. Moreover, it is
not for the Court to seek and to identify,
in the annexes, the pleas and arguments
on which it may consider the action to
be based, since the annexes have a purely
evidential and instrumental function.
The application must accordingly specify
the nature of the grounds on which the
action is based, which means that a mere
abstract statement of the grounds does
not satisfy the requirements of the Rules
of Procedure.

(see paras 48-49)
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In the sphere of measures to protect
trade the institutions enjoy a broad dis-
cretion by reason of the complexity of the
economic, political and legal situations
which they have to examine. The same
applies as regards the complex technical
assessments made by EU institutions.

Thus, the Commission has a broad meas-
ure of discretion for the purposes of de-
ciding whether it is necessary to continue
to impose anti-dumping measures, under
Article 11(3) of Regulation No 384/96 on
the protection against dumped imports
from countries not members of the Euro-
pean Community, and whether a request
for an interim review contains sufficient
evidence to establish the need for such a
review.

In that sphere, review by the Courts of
the Union of assessments made by the in-
stitutions is therefore limited to verifying
that the relevant procedural rules have
been complied with, that the facts on
which the contested choice is based have
been accurately stated and that there has
been no manifest error of assessment of
the facts or misuse of power.

II - 6286

With regard to a change of circumstances
that may justify exclusion of a particu-
lar product from the definition of the
product concerned, in the context of the
Commission’s assessment of a request
for an interim review of an anti-dumping
duty under Article 11(3) of Regulation
No 384/96, that regulation does not spec-
ify how the product or range of products
which may be subject to an anti-dumping
investigation is to be defined; nor does it
require an intricate classification to be
made. That discretion must be exercised
on a case-by-case basis, by reference to
all the relevant facts. For the purposes of
defining the product concerned, the in-
stitutions may take account of a number
of factors, such as the physical, technical
and chemical characteristics of the prod-
ucts; their use; their interchangeability;
consumer perception of the products;
distribution channels; the manufacturing
process; costs of production; and quality.
In any event, even though the definition
of a product concerned may correspond
to a classification as given in a common
standard, the definition of the product
concerned by anti-dumping measures is
not dependent on such a classification.

Consequently, a claim that the Com-
mission committed a manifest error of
assessment by refusing to initiate an
interim review must be based on argu-
ments which show that, in its assessment
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of whether a review should be initiated,
the Commission erred with regard to the
factors it held to be relevant, or should
have taken into account other more rel-
evant factors which, in the context of the
review, would have necessitated the ex-
clusion of that product from the defin-
ition of the product concerned.

(see paras 77-79, 81-83, 87, 93)

It is clear from the second and third
sentences of Article 21(1) of Regulation
No 384/96 on the protection against
dumped imports from countries not
members of the European Community
that the institutions have the right not to
apply anti-dumping measures as deter-
mined, even if the other conditions for
imposing an anti-dumping duty are met
— namely dumping, injury and a causal
link — if they conclude that it is not in the
Community interest to apply such meas-
ures. In a case where Community produc-
tion of products covered by anti-dumping
measures is being gradually phased out,
assessment of the Community interest is

a matter relating to the determination of
the need to maintain the anti-dumping
measures concerned, in the context of an
interim review under Article 11(3) of that
regulation.

(see para. 107)

The principle of the protection of legit-
imate expectations extends to any indi-
vidual in a situation where it is clear that
the EU administration has, by giving him
precise, unconditional and concordant
assurances, emanating from authorised
and reliable sources, led him to entertain
justified hopes. However, such assur-
ances must comply with the applicable
provisionsandrules, since promiseswhich
do not take account of those provisions
cannot give rise to a legitimate expect-
ation on the part of the person concerned.

In the context of the Commission’s as-
sessment of a request for an interim
review of an anti-dumping duty under
Regulation No 384/96 on the protection
against dumped imports from countries
not members of the European Commu-
nity, precise, unconditional and concord-
ant assurances that an interim review
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would be initiated cannot be provided by
the Commission’s preliminary response
to requests for technical advice. Such a
response does not constitute a formal or
informal decision on its part, as the ana-
lysis of the file can take place only on the
basis of arguments and actual evidence
included in a request formally lodged
and it cannot therefore, in any event,
have generated any legitimate expect-
ations that an interim review would take
place. The fact that the Commission gave
certain information or showed that it was
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interested in a redefinition of the scope
of the anti-dumping measures at issue or
described the applicant’s arguments as
promising during such preliminary con-
tacts do not amount to precise, uncondi-
tional and concordant assurances that a
review would be initiated.

(see paras 139, 141-143)
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