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law — No discretion for Member States — Action brought by the original holder of the
broadcasting rights to an event covered by that decision — Whether directly concerned

(Art. 263, fourth para., TFEU; Council Directive 89/552, Art. 3a; Commission Decision
2007/730)

Actions for annulment — Natural or legal persons — Measures of direct and individual
concern to them — Possibility of being individually concerned by a general decision —
Conditions — Commission decision declaring national measures adopted pursuant to
Article 3a of Directive 89/552 compatible with Community law — Action brought by the
original holder of the broadcasting rights to an event covered by that decision — Applicant
identifiable at the time of adoption of that decision — Applicant individually concerned

(Art. 263, fourth para., TFEU; Council Directive 89/552, Art. 3a; Commission Decision
2007/730)

Freedom to provide services — Television broadcasting activities — Directive 89/552 —
Possibility for Member States to impose restrictions on the exercise of fundamental freedoms
established by European Union law — Justification — Guarantee of right to information

(European Parliament and Council Directive 97/36, recitals 18 and 21; Council Directive
89/552, Art. 3a(1))

Freedom to provide services — Television broadcasting activities — Directive 89/552 —
Events of major importance

(European Parliament and Council Directive 97/36, recital 18; Council Directive 89/552,
Art. 3a)

Freedom to provide services — Television broadcasting activities — Directive 89/552 —
National procedures for determining events of major importance for society

(Council Directive 89/552, Art. 3a(1))

Freedom to provide services — Television broadcasting activities — Directive 89/552

(European Parliament and Council Directive 97/36, recital 21; Council Directive 89/552,
Art. 3a(1) and (2))
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7. Freedom to provide services — Television broadcasting activities — Directive 89/552 —

Restrictions imposed by a Member State justified on grounds of overriding reasons of
public interest and in keeping with the principle of proportionality — Indirect effects on

competition
(Council Directive 89/552)

Freedom to provide services — Freedom of establishment — Restrictions — Justification on
grounds of overriding reasons of public interest — Assessment in the light of general prin-
ciples of law — Measures infringing fundamental rights not acceptable

(Arts 46 EC and 55 EC)

The mechanism of mutual recognition,
provided for by Article 3a(3) of Dir-
ective 89/552 on the coordination of cer-
tain provisions laid down by law, regula-
tion or administrative action in Member
States concerning the pursuit of televi-
sion broadcasting activities, triggered
by a Commission decision declaring
measures taken by a Member State in ac-
cordance with Article 3a(1) thereof com-
patible with Community law, creates an
obligation for the Member States to safe-
guard the legal consequences of those
measures. The Member States must, in
particular, ensure that television broad-
casters under their jurisdiction comply
with the conditions which govern the
television broadcasting in the Member
State in question of the events of major
importance for society included in the list
annexed to that decision, as defined by the
Member State in question in its measures
which have been approved and published
in the Official Journal of the European
Union. The obligation to achieve that
result has a direct adverse effect on the
legal position of the television

broadcasters under the jurisdiction of
Member States other than the Mem-
ber State which adopted the meas-
ures and which wishes to purchase
broadcasting rights for that Member
State originally held by the organ-
iser of an event. It follows that such
a decision directly affects the legal pos-
ition of organisers of such events in re-
spect of the rights originally held by them
and does not leave any discretion to the
Member States as to the result to be ob-
tained, which is imposed automatically
and results from the Community rules
alone, irrespective of the content of the
specific mechanisms which the national
authorities put in place to attain that re-
sult. Such a decision is therefore of direct
concern to the organisers.

(see paras 32-35)
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Persons other than those to whom a de-
cision is addressed may claim to be indi-
vidually concerned only if that decision
affects them by reason of certain attri-
butes which are peculiar to them or by
reason of circumstances in which they
are differentiated from all other persons
and by virtue of these factors distinguish-
es them individually just as in the case of
the person addressed by such a decision.

Irrespective of the legal nature and source
of the broadcasting rights for the final
stage of the European Football Cham-
pionship (EURO), it is an event for the
purposes of recital 21 in the preamble to
Directive 97/36, amending Directive
89/552 on the coordination of certain
provisions laid down by law, regulation or
administrative action in Member States
concerning the pursuit of television
broadcasting activities, in that it is or-
ganised in advance by an organiser legally
empowered to sell those rights and that
that situation also held true at the time
of adoption of Commission Decision
2007/730 on the compatibility with
Community law of measures taken by
the United Kingdom pursuant to Art-
icle 3a(1) of Directive 89/552. The or-
ganiser of the EURO was perfectly iden-
tifiable at the time of adoption of that
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decision, which is therefore of individual
concern to it.

(see paras 36-38)

Article 3a(1) of Directive 89/552 on the
coordination of certain provisions laid
down by law, regulation or administrative
action in Member States concerning the
pursuit of television broadcasting activ-
ities gave concrete expression to the pos-
sibility for the Member States to restrict
the exercise, in the audiovisual field, of
fundamental freedoms established by
primary Community law, on the basis of
overriding reasons in the public interest.

Freedom of expression, as protected by
Article 10 of the European Convention
on Human Rights, is one of the funda-
mental rights guaranteed by the Com-
munity legal order and is an overriding
reason in the public interest which is
capable of justifying such restrictions.
Under Article 10(1) of the ECHR,
freedom of expression also includes the
freedom to receive information.
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However, as is apparent from recital
18 in the preamble to Directive 97/36
amending Directive 89/552, the meas-
ures contemplated in Article 3a of Dir-
ective 89/552 are intended to protect the
right to information and to ensure wide
public access to television broadcasts of
national or non-national events of major
importance for society. Recital 21 in the
preamble to Directive 97/36 states that
an event is of major importance when
it is outstanding, is of interest to the
general public in the European Union
or in a given Member State or in an im-
portant component part of a given Mem-
ber State, and is organised in advance by
an event organiser who is entitled to sell
the rights pertaining to that event.

It follows that, since they relate to events
which are of major importance for soci-
ety, the measures contemplated in Art-
icle 3a(1) of Directive 89/552 are justified
by overriding reasons in the public inter-
est. Those measures must also be appro-
priate for attaining the objective which
they pursue and not go beyond what is
necessary in order to attain it.

(see paras 44, 47-50)

4.

Article 3a of Directive 89/552 on the
coordination of certain provisions laid
down by law, regulation or administrative
action in Member States concerning the
pursuit of television broadcasting activ-
ities, to which recital 18 in the preamble
to Directive 97/36 amending Directive
89/552 refers, does not effect a harmon-
isation of specific events which Member
States may consider to be of major im-
portance for society. It follows that re-
cital 18 in the preamble to Directive 97/36
cannot be construed as meaning that the
inclusion of the final stage of the Euro-
pean Football Championship (EURO) in
a national list of events of major im-
portance for society is automatically
compatible with Community law. A for-
tiori, that recital cannot be understood
as indicating that the EURO may, in any
event, be validly included in its entirety
in such a list, irrespective of the interest
in EURO matches in the Member State
concerned.

Even though there is no harmonisation
of specific events which a Member State
may consider to be of major importance
for its society, the reference to the EURO
in recital 18 in the preamble to Dir-
ective 97/36 means that the Commission
cannot consider the inclusion of EURO
matches in a list of events to be contrary
to Community law on the ground that
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the Member State concerned did not
notify it of the specific reasons justifying
their importance for society. However,
any finding by the Commission that the
inclusion of the entire EURO in a list of
events of major importance for the soci-
ety of a Member State is compatible with
Community law, on the ground that the
EURO is, by its nature, legitimately re-
garded as a single event, may be called
into question on the basis of specific fac-
tors showing that the ‘non-prime’ match-
es are not of such importance for the so-
ciety of that Member State.

(see paras 51-52, 120)

The procedures put in place by the Mem-
ber States under Article 3a(1) of Dir-
ective 89/552 on the coordination of
certain provisions laid down by law, regu-
lation or administrative action in Member
States concerning the pursuit of televi-
sion broadcasting activities for adopting
the list of events of major importance for
society must be clear and transparent,
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in the sense that they must be based on
objective criteria which are known in
advance by the parties concerned, so as
to prevent the Member States’ discre-
tion for deciding on the specific events
to include in their lists from being exer-
cised in an arbitrary manner. Although
it is true that, under Article 3a of Dir-
ective 89/552, in order for an event to be
included in the list it must be of major
importance for society, the fact remains
that the prior establishment of specific
criteria used to assess that importance is
an essential factor in order for national
decisions to be adopted in a transparent
manner and within the parameters of the
discretion which the national authorities
have in that regard. The requirement of
clarity and transparency of the procedure
also implies that the relevant provisions
indicate the body which is responsible for
drawing up the list of events and the con-
ditions in which interested parties may
submit their observations.

However, Article 3a(1) does not require
Member States to provide for separate
procedures for establishing each of the
categories in which they have found it
appropriate to classify events of major
importance for their society. The fact that
there is a single procedure for drawing
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up the list in question as a whole does in
itself not affect the clarity and transpar-
ency of the procedure.

(see paras 90-91, 100)

In providing that it is for the Member
States to define which events are of
major importance for their society within
the meaning specified in recital 21 in the
preamble to Directive 97/36 amending
Directive 89/552, Article 3a of Directive
89/552 on the coordination of certain
provisions laid down by law, regulation
or administrative action in Member
States concerning the pursuit of televi-
sion broadcasting activities leaves the
Member States considerable discretion
in that regard.

When an event is of major importance for
the society of a Member State, the Com-
mission does not infringe the principle of
equal treatment if, in the review it carries
out pursuant to Article 3a(2) of Directive
89/552, it does not oppose its inclusion
in the list drawn up by the Member State
in question on the ground that another

event, of possibly even greater impor-
tance for that society, is not included.

Where a selection is made from among
a number of specific events of major im-
portance for society within the meaning
of Directive 97/36, the Member States
may not be required, directly or indirect-
ly, to include in their lists events other
than the ones they choose to include, or
to derogate from the rules of the Treaty
any more than they wish to do.

(see paras 119, 194-195)

The consequences resulting from the
fact that, in the light of the importance
of the exclusivity of broadcasting rights
for the final stage of the European Foot-
ball Championship (EURO) matches
for those broadcasters coming within
the second category established by the
legislation of a Member State, the latter
will not be interested in acquiring non-
exclusive rights, result indirectly from
the restrictions on freedom to provide
services introduced by the measures of
the Member State in question. Yet re-
strictions on freedom to provide services
resulting from the inclusion of all EURO
matches in the list of events of major im-
portance for the society of that Member
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State are justified by overriding reasons
in the public interest and are neither in-
appropriate nor disproportionate. The
effects on the number of potential com-
petitors, which are presented as being an
unavoidable consequence of those obs-
tacles to the freedom to provide services,
cannot, therefore, be considered to be
contrary to the Treaty articles on compe-
tition. In those circumstances, the Com-
mission does not have to conduct a more
in-depth analysis of those consequences.

(see paras 163-164)

Where a Member State relies on provi-
sions such as Articles 46 EC and 55 EC
in order to justify rules which are liable
to obstruct the exercise of the freedom to
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provide services or the freedom of estab-
lishment, such justification, provided for
by Community law, must be interpreted
in the light of the general principles of
law and in particular of fundamental
rights. Thus the national rules in ques-
tion can fall under the exceptions provid-
ed for by those provisions only if they are
compatible with the fundamental rights
the observance of which is ensured by the
Community judicature. Similarly, it can-
not be accepted that a national measure
which is not compatible with fundamen-
tal rights, such as the right to property,
may fall under the exceptions recognised
on the basis that the measure reflects an
overriding reason in the public interest,
such as television access for the general
public to events of major importance for
society.

(see para. 179)
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