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SUMMARY — CASE C-510/08

Article 56 EC in conjunction with Article 58
EC must be interpreted as precluding legisla-
tion of a Member State which provides that,
for the calculation of gift tax, the allowance to
be set against the taxable value in the case of
a gift of immovable property in that State is
smaller where the donor and the donee were
resident in another Member State on the date
of the gift than the allowance which would
have applied if at least one of them had been
resident in the former Member State on that
date.

Where that national legislation makes the ap-
plication of an allowance against the taxable
value of the immovable property concerned
dependent on the place of residence of the
donor and the donee on the date of the gift,
the greater tax burden on the gift between
non-residents constitutes a restriction on the
free movement of capital.

That difference in treatment cannot be jus-
tified on the ground that it relates to situ-
ations which are objectively different. Where
national legislation places on the same foot-
ing, for the purposes of taxing immovable
property acquired by gift which is located in
the Member State concerned, non-resident

I - 3554

donees who have acquired the property from
a non-resident donor, on the one hand, and
non-resident or resident donees who have ac-
quired it from a resident donor and resident
donees who have acquired it from a non-
resident donor, on the other, it cannot with-
out infringing the requirements of European
Union law treat those donees differently in
connection with that tax as regards the appli-
cation of an allowance against the taxable val-
ue of the immovable property. There is no ob-
jective difference between those two classes
of persons in regard to the detailed rules and
conditions of charging gift tax which could
justify a difference in treatment.

In addition, the Member State in which the
immovable property which is the subject of
the gift is located cannot, in order to justify
a restriction on the free movement of capital
arising from its own legislation, rely on the
possibility, beyond its control, of the donee
benefiting from a similar allowance by an-
other Member State, such as that in which the
donor and the donee resided on the date of
the gift, which might wholly or partly offset
the loss incurred by the donee as a result of
the smaller allowance when calculating the
gift tax payable in the former Member State.
That is all the more the case if the Member
State in which the donor and the donee reside
applies a smaller allowance than that granted
by the Member State in which the immov-
able property which is the subject of the gift
is situated, or sets the value of that property
at a higher figure than that determined by the
latter State.
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Moreover, the risk of circumvention of the
tax provisions on inheritance by making mul-
tiple simultaneous gifts or by transmitting
the entirety of a person’s assets by means of
successive gifts over a period of time cannot
justify a limitation of the allowance applicable
to the taxable value, where that risk is purely
hypothetical. As regards possible future gifts,
although the Member State in which im-
movable property which is the subject of a
gift is located is indeed entitled to make sure
that the tax rules relating to inheritance are
not circumvented by split gifts between the
same persons, the risk of circumvention con-
cerning gifts between persons who are not
resident in that Member State exists just as
much in the case of gifts involving a resident.
Since, in order to prevent such split gifts, the
national legislation provides with respect to
gifts involving a resident not for the applica-
tion of an allowance at a lower rate but, at
most, for the full-rate allowance laid down
for such gifts to apply only once to the tax-
able value produced by the aggregation of the
gifts in question, the application of a reduced
allowance where the gift is effected between

non-residents cannot be regarded as an ap-
propriate means of attaining the objective of
avoiding such circumvention.

Nor can the legislation at issue be justified
by the need to preserve the coherence of the
national tax system, since the tax advantage
resulting, in the Member State in which the
immovable property which is the subject of
a gift is located, from the application of a full
allowance to the taxable value where that gift
involves at least one resident of that State is
not offset in that State by any particular tax
charge in the context of gift tax.

(see paras 28, 35, 38, 42, 44, 46,
48-51, 54-56, operative part)
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