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DEUTSCHE TELEKOM v COMMISSION

OPINION OF ADVOCATE GENERAL
MAZÁK

delivered on 22 April 2010 1

  11.  In the present appeal Deutsche Telekom 
AG (‘the appellant’) asks the Court to set 
aside the judgment of the Court of First In
stance (now ‘the General Court’)  2 which up
held the decision of the Commission relating  
to a proceeding under Article  82  EC (now  
Article 102 TFEU).  3 It is the first time that the 
Court has been called upon to deal with an 
alleged abuse of a dominant position in the 
form of a margin squeeze.

I — Background to the dispute

2.  The facts are set out in paragraphs 1 to 24 
of the judgment under appeal. I shall confine 

1  — � Original language: English.
2  — � Case T-271/03 Deutsche Telekom v Commission [2008] ECR 

II-477 (‘the judgment under appeal’).
3  — � Commission Decision 2003/707/EC of 21  May 2003 

relating to a proceeding under Article  82  EC (Case 
COMP/C-1/37.451, 37.578, 37.579 – Deutsche Telekom AG) 
(OJ 2003 L 263, p. 9) (‘the contested decision’).

myself to the most essential points. The ap-
pellant is the incumbent telecommunications 
operator in Germany where it operates the 
fixed telephone network. The German mar-
kets in the provision of infrastructure and in 
the provision of telephone services have been 
liberalised since 1  August 1996, when the 
German Law on telecommunications (‘TKG’) 
came into force. The appellant’s local net-
works each consist of a number of ‘local loops 
for subscribers’ (physical circuits connecting  
the network termination point at a sub
scriber’s premises to the main distribution  
frame or equivalent facility in the fixed pub-
lic telephone network). It is necessary to dis-
tinguish between the local network access 
services the appellant offers its competitors 
(‘wholesale access’) and those the appellant 
offers its subscribers (‘retail access’). The ap-
pellant was required to offer its competitors 
fully unbundled access to the local loop with 
effect from June 1997. The appellant’s whole-
sale access charges must be approved in ad-
vance by the German regulatory authority 
for telecommunications and post (‘RegTP’), 
which checks whether the wholesale access 
charges proposed by the appellant are inter 
alia based on the costs of efficient service 
provision and whether they do not contain 
discounts which prejudice the opportunities 
of competitors. As regards retail access, the 
appellant offers two basic variants: the tra-
ditional analogue connection and the digital 
narrowband connection (Integrated Services 
Digital Network, or ISDN). Both can be pro-
vided over the appellant’s existing copper 
pair network. The appellant also offers end-
users a broadband connection (Asymmetrical 
Digital Subscriber Line, or ADSL), for which 
it had to upgrade the existing networks so as 
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to be able to offer broadband services, that is 
faster internet access. The appellant’s charges 
for retail access (‘retail charges’ or ‘retail pric-
es’) for analogue and ISDN lines are regulated 
by a price cap system. The appellant sets its 
retail prices for ADSL at its own discretion, 
but these may be reviewed a posteriori.

3.  Retail prices for connection to the appel
lant’s network and for telephone calls are reg
ulated for a block of services at a time, with 
different services being grouped together in 
‘baskets’. Under the terms of decisions of the 
Federal Ministry of Post and Telecommuni
cations (‘BMPT’) and, then, RegTP the ap
pellant had to lower the aggregate prices for 
each of the two baskets in the period from 
1 January 2000 to 31 December 2001. Within 
this framework of binding price reductions, 
the appellant could modify the charges for 
individual components of each basket after 
obtaining prior authorisation from RegTP. 

Adjustments to charges would be author
ised if the average price of a basket did not 
exceed the price cap index imposed. During 
that period, the appellant reduced the retail 
prices in both baskets; the reductions essen
tially applied to call charges. Retail prices for 
analogue lines, on the other hand, remained 
unchanged. A new price cap system, which 
introduced new baskets, has been in effect 
since 1 January 2002. On 15 January 2002, the 
appellant informed RegTP that it proposed to 
increase its monthly charges for analogue and 
ISDN lines. The increase was authorised. On 
31  October 2002, the appellant made a fur
ther application to increase its retail charges. 
That request was partially rejected. ADSL 
charges are not subject to advance regula
tion under the price cap system, but may be 
reviewed subsequently. On 2 February 2001, 
following a number of complaints from com
petitors, RegTP initiated an ex post investiga
tion of the appellant’s ADSL prices under the 
German rules on competition. On 25  Janu
ary 2002 it found that the relevant price in
crease did not give rise to a suspicion of ‘price 
dumping’ anymore.

4.  As regards the contested decision, its 
main parts are set out in paragraphs 34 to 46 
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of the judgment under appeal and I will not 
repeat all those points here. In essence, in 
1999 the Commission received complaints 
from 15 of the appellant’s competitors, chal
lenging its pricing. Recital 102 to the con
tested decision essentially states that a mar
gin squeeze exists if the charges to be paid 
to the appellant for wholesale access are so 
expensive that competitors are forced to 
charge prices higher than those the appel
lant charges its own end-users. Even if the 
competitors are as efficient as the appellant, 
they cannot make a profit. Recital 103 to the 
contested decision continues that the com
petitors are thus prevented from offering 
access via the local loop in addition to call 
services. Otherwise, they are forced to offset 
their losses on access services out of higher 
revenue on telephone calls, as the appellant 
itself does. But in recent years call charges 
have fallen substantially in Germany, so that 
competitors often have no realistic possibil
ity of offsetting one price against another. 
For the purpose of calculating the margin 
squeeze, the Commission takes account 
only of charges for local network access, to 
the exclusion of telephone call charges. The 
conclusion is that there was a negative spread 
between the appellant’s wholesale and retail 
prices between 1  January 1998 and 31  De
cember 2001 (‘the first period’). That spread 
was positive from 1 January 2002 to 21 May 
2003 (‘the second period’). However, as the 
positive spread was insufficient to cover the 
appellant’s product-specific costs linked to 
the provision of retail services, there was an 
abusive margin squeeze also in 2002. The 
Commission recognises that the appellant’s 
wholesale and retail charges are subject to 
sector-specific regulation. Nevertheless, the 
appellant had sufficient discretion to restruc
ture its charges so as – depending on the 
relevant period – either to reduce or to put 
an end to the margin squeeze. The Commis
sion assessed it as a serious infringement for 
the first period, and a minor infringement 
for the second period and imposed a fine of 
EUR 12.6 million.

II — The judgment under appeal

5.  As regards the principal form of order 
sought – annulment of the contested deci
sion – the first plea alleged infringement of 
Article 82 EC. With regard to its first part, I 
refer to paragraphs 70 to 152 of the judgment 
under appeal. I shall reproduce here only the 
most essential points. Concerning the first 
period, the General Court held that the Com
mission was correct to find that the appellant 
had scope to apply for increases in the prices 
of its access services for analogue and ISDN 
services, while respecting the overall ceil
ings for the baskets. The General Court did 
not accept the argument that due to RegTP’s 
ex ante intervention the appellant should no 
longer be subject to Article  82  EC. It noted 
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that RegTP does not examine the compatibil
ity of the applications with Article 82 EC. The 
National Regulatory Authorities (‘NRAs’) op
erate under (national) telecommunications 
law which may have objectives that differ 
from those of Community competition pol
icy. At any rate, the Commission cannot be 
bound by a decision taken by a national body. 
As regards the second period, the appellant’s  
scope to increase ADSL charges was cap
able of reducing the margin squeeze between 
wholesale prices, on the one hand, and retail 
prices for the whole range of analogue, ISDN 
and ADSL access services, on the other, be
cause these services amount to a single supply 
of services at wholesale level and ADSL can
not be offered to end-users on its own.

6.  As regards the second part concerning 
the lawfulness of the Commission’s meth
odology, I refer to paragraphs 153 to 213 of 
the judgment under appeal. In essence, the 
General Court considered that, because the 
appellant’s conduct was connected with the 
unfairness of the spread between prices for 
wholesale access and retail prices, the Com
mission was not required to demonstrate 
that the appellant’s retail prices were, as such, 
abusive. Then, as regards the calculation, the 
Commission was correct to analyse the abu
sive nature of the appellant’s pricing practices 

solely on the basis of the appellant’s particu
lar situation – its charges and costs – and not 
on the basis of the situation of its actual or 
potential competitors. In addition, the Com
mission was entitled to conclude that access 
services alone were relevant and it could thus 
exclude telephone call charges. Such a meth
od is compatible with the principle of tariff 
rebalancing and with equality of opportunity. 
Concerning the fourth part of the first plea – 
alleging that the margin squeeze had no ef
fect on the market – I refer to paragraphs 225 
to 245 of the judgment under appeal. In par
ticular, in paragraph  237 the General Court 
held that since the appellant’s ‘wholesale 
services are … indispensable to enabling a 
competitor to enter into competition with 
the [appellant] on the downstream market 
in retail access services, a margin squeeze [in 
circumstances such as those in the present 
case] will in principle hinder the growth of 
competition in the downstream markets’. The 
small market shares acquired by the competi
tors in the retail access market since the mar
ket was liberalised are evidence of the restric
tions which the appellant’s pricing practices 
have imposed on the growth of competition 
in those markets.

7.  With regard to the third plea – alleging 
misuse of powers and infringement of the 
principles of proportionality, legal certainty 
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and protection of legitimate expectations – I 
refer to paragraphs  257 to  272 of the judg
ment under appeal. In particular, the General 
Court held that the principle of the protec
tion of legitimate expectations was not in
fringed because the decisions of RegTP do 
not include any reference to Article 82 EC and 
because it follows implicitly but necessarily 
that the appellant’s pricing practices had an 
anti-competitive effect, since the competitors 
had to resort to cross-subsidisation. In ad
dition, the General Court rejected the claim 
that the Commission misused its powers, 
recalling that, even if RegTP had infringed 
a Community rule and even if the Commis
sion could have initiated proceedings against 
Germany for failure to fulfil obligations, such 
possibilities cannot affect the lawfulness of  
the contested decision, not least because  
Article 82 EC concerns only economic opera
tors and not the Member States.

8.  Under the alternative form of order sought 
the appellant solicited a reduction of the fine 
imposed. Concerning its third plea, I refer 
to paragraphs  290 to  300 of the judgment 
under appeal. In essence, the General Court 
held that the appellant could not be unaware 
that, notwithstanding the authorisation de
cisions of RegTP, it had genuine scope to fix 
and increase its retail prices and so reduce 
the margin squeeze. In addition, the appel
lant could not have been unaware that that 
margin squeeze entailed serious restrictions 
on competition. As regards the fourth and 
sixth pleas, I refer to paragraphs 301 to 321 of 
the judgment under appeal. In particular, the 

Commission was entitled to characterise the 
infringement as serious for the first period. 
Next, the Commission duly took into account  
RegTP’s intervention when reducing the  
basic amount of the fine by 10 %. Finally, the 
Commission was right to decide against im
posing a symbolic fine. In view of the above, 
the General Court dismissed the action.

III — The appeal

9.  On 25  November 2009, oral argument 
was presented to the Court by the appellant, 
Vodafone and the Commission as well as by 
Versatel, which had not submitted written 
observations.

10.  First of all, it is necessary to deal here with 
Vodafone’s argument that the first, second 
and third part of the first ground of appeal as 
well as the first and second part of the second 
ground of appeal are inadmissible because 
the appellant is merely reproducing the argu
ments already raised at first instance and now 
seeks a re-examination of those arguments. 
Suffice it to point out, however, that accord
ing to the case-law ‘provided that an appellant 
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challenges the interpretation or application of 
Community law by the [General Court], the 
points of law examined at first instance may 
be discussed again in an appeal … Indeed if 
an appellant could not thus base his appeal on 
pleas in law and arguments already relied on 
before the [General Court], an appeal would 
be deprived of part of its purpose.’  4 I consider 
that in the present case the appellant is not 
merely requesting re-examination of the ap
plication submitted to the General Court in 
so far as, by essentially the same arguments, 
the appellant contests the interpretation and 
application of Article  82  EC by the General 
Court. The appellant’s grounds of appeal are 
therefore admissible.

A — The first ground of appeal, alleging errors 
of law concerning the regulation by RegTP as 
the competent NRA

1. First part of the first ground of appeal con
cerning the attributability of the infringement

11.  The Commission and Vodafone contend 
that this part of the first ground of appeal 
should be dismissed.

4  — � Case C-131/03 P Reynolds Tobacco and Others v Commis
sion [2006] ECR I-7795, paragraphs 49 to 51 and the case-
law cited.

12.  As regards the first period, the appellant 
submits that the General Court erred in rul
ing that the infringement may not be attribut
able to it only if the conduct originated solely 
in the national law and in the absence of dis
cretion to apply for higher charges. By its first 
complaint, the appellant essentially contends 
that the existence of a margin of discretion is 
a necessary but not a sufficient condition for 
attributability. That does not answer the ques
tion whether the appellant could have applied 
for higher charges or whether it should in
deed have done so. Moreover, RegTP repeat
edly considered that the margin squeeze was 
not anti-competitive.

13.  As regards attributability, the General 
Court correctly applied the relevant case-law. 
While the fact that RegTP did not oppose 
the appellant’s abusive conduct may be re
garded as inciting it in a way, the fact remains 
that, in and of itself, that does not exoner
ate the appellant from responsibility under 
Article  82  EC.  5 According to the case-law, 

5  — � See Joined Cases 40/73 to  48/73, 50/73, 54/73 to  56/73, 
111/73, 113/73 and 114/73 Suiker Unie and Others v Com
mission [1975] ECR 1663, paragraphs  36 to  73, and Case 
C-198/01 CIF [2003] ECR I-8055, paragraph 56. Cf. also Case 
123/83 BNIC [1985] ECR 391, paragraphs 21 to 23.
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‘[Article 82 EC] may apply … if it is found that 
the national legislation does not preclude 
undertakings from engaging in autonomous 
conduct which prevents, restricts or distorts 
competition’.  6 Hence, if the appellant had a 
margin of discretion, then it should have re-
quested the NRA to increase its retail prices 
in order to put an end to the abusive conduct. 
The Grand Chamber of the Court has recent-
ly clearly confirmed that approach in Sot. Lé-
los kai Sia and Others.  7 Paragraph 113 of the 
judgment under appeal rightly points out that 
NRAs are obliged, like all organs of the State, 
to respect the provisions of the EC Treaty. 
However, the decisions taken by NRAs can-
not preclude the Commission from acting at 
a later stage and requiring Article  82  EC to 
be complied with under Regulation No  17 
or, now, Regulation No  1/2003.  8 Indeed, in 
Masterfoods v HB the Court essentially held 
that the Commission cannot be bound by a 
decision taken by a national body pursuant to 
Article 82 EC.  9 On this point, as was noted in 
paragraph 265 of the judgment under appeal, 
I also consider that it is not inconceivable that 
in the present case the German authorities 
also infringed Community law. Their failure 
to act, if it were to be established, however, 
would not remove the scope which the ap-
pellant had to reduce the margin squeeze. 
Indeed, the possibility to initiate proceed-
ings against the Member State concerned 

6  — � See Joined Cases C-359/95  P and  C-379/95  P Commission 
and France v Ladbroke Racing [1997] ECR I-6265, para
graphs 33 and 34 and the case-law cited.

7  — � Joined Cases C-468/06 to  C-478/06 [2008] ECR I-7139, 
paragraph 62 et seq.

8  — � Respectively Council Regulation (EEC) No 17 of 6 February 
1962, First Regulation implementing Articles [81  EC] and 
[82 EC] (OJ, English Special Edition 1959-1962, p. 87); and 
Council Regulation (EC) No 1/2003 of 16 December 2002 on 
the implementation of the rules on competition laid down in 
Articles [81 EC] and [82 EC] (OJ 2003 L 1, p. 1).

9  — � Case C-344/98 [2000] ECR I-11369, paragraph 48.

for failure to fulfil obligations completes the 
Commission’s abovementioned competences 
but does not replace them.

14.  Next, according to the appellant, in the 
present case the responsibility of the NRA 
overrides and restricts the regulated under
taking’s special responsibility which is limited 
to the obligation to transmit all information 
to the NRA in a correct and complete manner. 
The appellant notes, first, that in the present 
case the charges were subject to regulation  
which was aimed at creation of a telecommu
nications sector open to competition.  10 In  
addition, the ‘Liberalisation’ Directive 90/388  11  
is based on competition law, in particular on 
Article  86(3)  EC. It follows that RegTP was 
obliged to respect Community competition 
law. Indeed, according to Paragraph 27(3) of 
the TKG, RegTP is to guarantee compatibility 
of the charges ‘with … other legal provisions’, 

10  — � Regulation (EC) No 2887/2000 of the European Parliament 
and of the Council of 18  December 2000 on unbundled 
access to the local loop (OJ 2000 L 336, p. 4).

11  — � Commission Directive 90/388/EEC of 28  June 1990 on 
competition in the markets for telecommunications ser
vices (OJ 1990 L 192, p. 10).
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that is including Article 82 EC. Furthermore, 
it follows from Article 10 EC that RegTP, as a 
body of a Member State, is required to abstain 
from any measure which could jeopardise the 
attainment of the objectives of the Treaty.

15.  As regards the alleged transfer of re
sponsibility, it should be borne in mind that, 
for the purposes of competition law, what  
matters is the objective conduct of an  
undertaking.  12 The conduct of an undertaking  
should normally be attributed to it. There
fore the General Court correctly held in 
paragraphs 85 and 86 of the judgment under 
appeal that the Court’s case-law recognises 
exceptions to that principle only under strict 
conditions. In any event, the fact that the un
dertaking acted bona fide should not play a 
role in that respect. Indeed as I stated at the 
outset, merely because a Member State may 
incite anti-competitive conduct, that alone 
does not change the fact that the infringe
ment will still be attributed to the undertak
ing. Furthermore, while the appellant’s argu
ment is in itself correct, that in the case-law 
referred to in paragraphs 86 to 89 of the judg
ment under appeal the national provisions in 
question were aimed at restricting or prohib
iting competition and the present regulatory 
framework is rather aimed at opening the 

12  — � See Case 85/76 Hoffmann-La Roche v Commission [1979] 
ECR 461, paragraph  91. See also Case 6/72 Europembal
lage and Continental Can v Commission [1973] ECR 215, 
paragraph 29.

telecommunications sector to competition, 
in accordance with Directive 90/388 and Reg-
ulation No 2887/2000, the fact remains that 
the regulatory framework in question com-
pletes the Treaty provisions on competition 
and should guarantee a competitive context 
to an extent which Articles 81 EC and 82 EC 
alone could not with the same certainty.  13 The 
Commission correctly pointed out in this re-
spect that the Community legislature clearly 
expressed its wish to protect in particular  
competition on this market by adopting add
itional measures. It follows that Articles 81 EC 
and 82 EC should be considered to constitute 
a set of minimum criteria. Turning specifi-
cally to the appellant’s first complaint above, 
as regards the period from 1  January 1998 
to 31 December 2001, suffice it to point out 
that, according to Article 1 of the contested 
decision, the appellant’s infringement is not 
due to an absence of applications presented 
to RegTP but rather to a pricing policy which 
is incompatible with Article 82 EC. Those ap-
plications were a necessary step, but only a 
formal one in order to use the available mar-
gin of discretion. In this connection, in para-
graphs 125 to 131 of the judgment under ap-
peal the General Court was right to confirm 
the Commission’s approach on this point.

16.  Secondly, the appellant submits that the 
Bundesgerichtshof (Federal Court of Justice, 

13  — � In this connection, as regards Regulation No  2887/2000, 
see Case C-55/06 Arcor [2008] ECR I-2931, paragraphs 59 
to 64.
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Germany) did not consider in its judgment of 
10 February 2004 that the appellant’s respon-
sibility to make applications for the adjust-
ment of its charges implies that the appellant  
should substitute its assessment under Art
icle 82 EC for that of the NRA. Instead, it con-
firmed that the responsibility for maintaining 
the structure of the market lies with the NRA.

17.  Suffice it to point out, however, as the 
Commission correctly noted with regard 
to the General Court’s interpretation of the 
above judgment, that the appellant has not 
claimed any distortion of evidence and that, 
in any event, the Bundesgerichtshof indeed 
stated that there may well be an abuse even if 
the charges are subject to prior examination 
by RegTP.

18.  Thirdly, with regard to paragraph  120 
of the judgment under appeal, the appellant 
submits that the Masterfoods v HB judgment 
cannot be transposed to the present case. 
First, the question here is only about attrib
utability and not about whether the Com
mission is bound by RegTP’s assessment of 
the substance. Second, the NRAs play an 
autonomous role in the framework of the 

competition regime in the telecommunica
tions sector.

19.  Again, I consider that the appellant’s 
arguments do not help its case. As stated 
above, the Commission may not be bound 
by a national body’s decision and that body’s 
authorisation may not preclude the Commis
sion’s finding of abuse under Article  82  EC 
merely on the basis of some alleged absence 
of attributability. Indeed, the Commission de
rives its competence directly from the Treaty 
and from Regulation No  17 and, now, from 
Regulation No  1/2003. As I also mentioned 
above the regulatory framework in question 
completes competition law provisions and 
the two sets of rules should be considered to 
be complementary.  14 Finally, as the Commis
sion correctly argued, a directive based on 

14  — � Cf. the Commission’s Notice of 22  August 1998 on the 
application of the competition rules to access agreements in 
the telecommunications sector – framework, relevant mar
kets and principles (‘Access Notice’) (OJ 1998 C 265, p. 2), 
paragraph 22: ‘undertakings … in the telecommunications 
sector should be aware that compliance with [EC] competi
tion rules does not absolve them of their duty to abide by 
obligations imposed in the ONP context, and vice versa’ 
(emphasis added). See also paragraph  60: ‘[Article  82  EC 
applies] in the normal manner to … practices … approved 
or authorised by an [NRA]’. Cf., in general, de Streel, A., On 
the edge of antitrust: the relationship between competition 
law and sector regulation in European electronic commu
nications, EUI Florence, October 2006; Larouche, P., Con
trasting legal solutions and the comparability of EU and 
US experiences, TILEC Discussion Paper, November 2006; 
Monti, G., ‘Managing the intersection of utilities regulation 
and EC competition law’, Competition Law Review, Vol. 
4(2), July 2008, and Klotz, R. in Koenig, Ch., Bartosch, A., 
Braun, J.-D. and Romes, M. (eds.), EC competition and tel
ecommunications law, 2nd edition, Wolters Kluwer, 2009, 
p. 108 et seq.
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Article 86(3) EC cannot call into question, as 
regards application of Article 82 EC, the div
ision of competences established at the level 
of primary law by Articles 83 EC and 85 EC. 
Finally, in its Guidelines for market analysis 
and assessment of significant market power  15 
the Commission has now clearly stated – 
something which was in fact already essen-
tially true in the previous legal framework 
(see the Access Notice in footnote 14 above) 
– that, in practice, it cannot be ruled out that 
parallel procedures under ex ante regulation 
and competition law may arise and compe-
tition authorities may carry out their own 
market analysis and impose remedies along-
side any sector-specific measures applied by 
NRAs.

20.  Fourthly, the appellant considers that 
the principle of legal certainty requires a 
dominant undertaking subject to regulation 
to be able to rely on the correctness of that 
regulation. Where measures taken by the 
NRAs are not consistent with Article 82 EC, 
the Commission should initiate proceed
ings against the Member State for failure to 

15  — � Commission’s guidelines for market analysis and assess
ment of significant market power under the Community 
regulatory framework for electronic communications net
works and services (OJ 2002 C 165, p. 6), pp. 6 to 31 and, in 
particular, paragraph 31.

fulfil obligations and not against the dom
inant undertaking.

21.  In my view the General Court correctly 
held that, even though RegTP was obliged 
like all organs of the State to respect the 
provisions of the EC Treaty, it was, at the 
material time, the German body responsible 
for regulating the telecommunications sec
tor, rather than the competition authority 
of the Member State concerned. I consider 
the analogy of two barriers suggested by the 
Commission’s argument to be quite apt in 
this respect. Regulation represents one of the 
barriers; it is respected if the appellant satis
fies the provisions of regulation, and here it  
is RegTP which decides on this point.  
Article 82 EC represents a second barrier and 
– independently of the obligation to respect 
the provisions of the EC Treaty imposed on 
RegTP – it falls within the competence of the 
relevant competition authority, in this case 
the Commission, to decide where necessary 
whether that second barrier was respected 
or not. Moreover, the appellant could not be 
unaware of the fact that telecommunications 
regulation and application of Article  82  EC 
constitute separate instruments, even if ul
timately they both seek to promote compe
tition. The appellant is mistaken about the 
separation of the two instruments when it 
refers to paragraph  61 of the Commission’s 
Access Notice and argues that if the Commis
sion considers that the measures taken by the 
NRA are not consistent with Article 82 EC it 
should initiate proceedings against the Mem
ber State for failure to fulfil obligations. In
deed, it is open to the Commission to correct 
in this way errors of Member States made in 
the framework of regulation, that is to say 
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the insufficient application of the regulatory 
framework. However, it is not the purpose of  
the present proceedings to determine  
whether RegTP indeed made such an error 
or not. As the Commission rightly stated, 
the control of application of Article  82  EC 
is not devolved to the NRA, in lieu of the 
Commission.

22.  By its second complaint, the appellant 
submits that the considerations in para
graphs 111 to 119 of the judgment under ap
peal – investigation of a margin squeeze by 
RegTP – are irrelevant or vitiated by errors of 
law. RegTP has always denied the existence of 
an anti-competitive margin squeeze. The ap
pellant contends, first, that for attributability 
it matters little that the General Court does 
not agree with RegTP’s opinion. The reason
ing leads to an unlawful vicious circle: be
cause the General Court arrived at a different 
result from that previously reached by RegTP, 
the appellant had no right to rely on the result 
of RegTP’s investigation. At the time there 
was no Community case-law or decision-
making practice of the Commission per
taining to this point. Moreover, the concept 
of ‘cross-subsidisation’ used by RegTP in its 
decision of 29 April 2003 gave the appellant 
no reason to doubt the correctness of RegTP’s 

finding that there was no margin squeeze. In
deed, as the judgment under appeal stated in 
paragraph  116, RegTP applied this concept 
not only with regard to call charges but also 
with regard to grouping of several types of 
access services at end-user level, a method 
which the General Court had to recognise 
constitutes ‘cross-subsidisation’.

23.  I consider that the Commission correctly 
pointed out that the statement of the General 
Court to the effect that RegTP did not exam
ine Article 82 EC is a statement of fact which 
may not be challenged in this appeal. In any 
event, I agree with the General Court’s point 
in paragraphs  114 and  268 of the judgment 
under appeal that it is relevant that none of 
RegTP’s decisions cited by the appellant in
cludes a reference to Article  82  EC. There
fore, it is clear that RegTP applied national 
law and not Community competition law. As 
the Commission pointed out, RegTP’s state
ments with regard to margin squeeze did not 
concern the area where the appellant had a 
proven margin of discretion, that is to say 
modification of end-user access prices. I con
sider that the General Court rightly stated 
that RegTP did not consider the compatibility 
of the charges in question with Article 82 EC 
or – at any rate – it applied Article  82  EC 



I  -  9578

OPINION OF MR MAZÁK — CASE C-280/08 P

incorrectly. It follows that the General Court 
correctly held that RegTP did not examine 
Article  82  EC. Next, the appellant should 
not reproach the General Court for circular 
reasoning. The appellant could have inferred 
from RegTP’s decision that its action did not 
replace or pre-empt a review of Article 82 EC 
by the Commission. Indeed, it is not only the 
result of RegTP’s and the Commission’s in
vestigation that is different; importantly, the 
relevant criterion also differs. As regards the 
concept of cross-subsidisation, I consider that 
the General Court did not attribute a dispro
portionate weight to it. In fact, both RegTP 
and the General Court in paragraph  116 of 
the judgment under appeal clearly took the  
view that what was at issue was cross-subsid
isation of ‘charges for access services and call 
charges’ and it was not a matter of grouping 
several types of access together.

24.  Secondly, the appellant considers that 
the reasoning of the General Court in para
graphs  111 to  114 of the judgment under 
appeal – that RegTP was not required to  
examine the charges’ compatibility with  
Article 82 EC – is also wrong in law for the rea
sons set out in its argumentation in point 14  
above. That question, or whether RegTP 
expressly referred to Article 82 EC, is of lit
tle importance. What is decisive is the fact 

that RegTP acted in a regulatory framework 
whose aim is to open the sector to competi
tion and to make Community competition 
law applicable in it and that it investigated 
and decided against the existence of an anti-
competitive margin squeeze.

25.  The above argument is incorrect. Suffice 
it to point out in that respect that RegTP was 
applying telecommunications law and not 
competition law. The General Court rightly 
held in paragraph 113 of the judgment under 
appeal that NRAs operate under national law 
which may, as regards telecommunications 
policy, have objectives which differ from 
those of Community competition policy (see 
the Access Notice, paragraph 13).

26.  By its third complaint, the appellant sub
mits that, contrary to what the judgment un
der appeal states in paragraphs 109 and 110, 
the fact that its retail charges for analogue 
lines were based on an authorisation granted 
by the BMPT is irrelevant for the purposes of 
attributability. What is important is only that 
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RegTP examined and declared unfounded the 
alleged anti-competitive margin squeeze.

27.  However, as follows from paragraphs 109 
and  110 of the judgment under appeal, the  
appellant does not claim that the BMPT ex
amined those charges’ compatibility with  
Article  82  EC. In fact, as was pointed out 
by the Commission, the spread between the 
charges for analogue lines and the wholesale 
charges could not have been examined at 
the time because the wholesale charges were 
authorised only later, that is to say in March 
1998, provisionally, and in February 1999, 
definitively.

28.  As regards the second period, the appel
lant contends that the assumption that there 
existed a margin squeeze which was attrib
utable to it and abusive is wrong. By its first 
complaint, the appellant considers that the 
judgment under appeal is incorrect because, 
as was the case for the previous period, the 
margin squeeze is not attributable to it by rea
son of RegTP’s decisions. By its second com
plaint, the appellant submits that the judg
ment under appeal contains a contradiction 
between the assessment of the attributability 
of the infringement and the calculation of the 
margin squeeze. Indeed, the latter requires 
a ‘cross-subsidisation’ between two markets, 
but during the calculation of the margin 
squeeze no account was taken of revenues 
which competitors obtain from call services, 
because competitors may not be referred to 

a possibility of ‘cross-subsidisation’ between 
two markets.

29.  In my view, the General Court did not 
proceed in a contradictory manner. Indeed, 
the separation between a market for broad
band access and a market for narrowband ac
cess is only valid for the retail market. On the 
other hand, as regards the wholesale market, 
there is only a single market for access to fixed 
local networks. Importantly, the appellant did 
not contest paragraphs 148 to 150 of the judg
ment under appeal and I consider the General 
Court’s statements in those paragraphs to be 
correct. Indeed, in this respect it is relevant 
that the appellant did not challenge at first in
stance the definition of the relevant markets. 
As follows from paragraph  139 of the judg
ment under appeal, the appellant had not dis
puted that before 2002 it had sufficient scope 
to end the margin squeeze. Had the appel
lant used that scope, there would have been 
no margin squeeze in the period from 2002 
to 2003 either. Indeed, due to the new regula
tion applicable as of 2002 allowing a supple
mentary increase of charges for retail access, 
and thus a reduction of the margin squeeze 
(see paragraphs 141 and 142 of the judgment 
under appeal), a margin squeeze which had 
already ended in 2001 should in any event not 
have been re-established by the regulation 
in 2002. I agree with the Commission that 
by the abuse in the first period the appellant 
prepared the ground for the abuse in the fol
lowing period. This finding was made by the 
General Court in paragraph 135 of the judg
ment under appeal in respect of the period 
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up until 2002 and the same logic underlies 
the General Court’s finding for the second 
period.

30.  By its third complaint, the appellant sub
mits that an error of law was made with re
gard to the possibility of reducing the margin 
squeeze. The statement in paragraph  149 of 
the judgment under appeal, while correct, 
is irrelevant. However, the assumption ac
cording to which ‘a limited increase in ADSL 
charges would have led to a higher average 
retail price for narrowband and associated 
broadband access services’ is incorrect in law 
as it is not supported by facts. The question 
whether and to what extent subscribers to a 
narrowband connection would forgo chang
ing to a broadband connection due to the in
crease in the broadband access charges was 
not examined. An increase in the broadband 
access charges would have led to a reduction 
in turnover.

31.  In that connection, as I pointed out above, 
the appellant has not contested the separation 
of markets. As the appellant admitted in its 
appeal, the broadband market grew consid
erably during the period in question (see re
cital 27 to the contested decision) and on this 
point the appellant did not allege any distor
tion of evidence. As the Commission pointed 
out, owing to the margin squeeze existing in 
the analogue lines and ISDN sector, the ap
pellant was making sure it also had clients in 
the ADSL sector. It follows that an increase 

in ADSL charges would in any event have led 
to an improvement in competition and to a 
reduction of the margin squeeze. I also agree 
with the Commission that the appellant has 
not disputed the statement (see recital 77 et 
seq. to the contested decision) that end users 
who, for business reasons, depend on a broad
band connection do not, for the most part, 
switch to a simple narrowband connection in 
the event of a price increase. Therefore, even 
if there had been a more limited increase in 
the number of new customers, owing to the 
higher prices (price elasticity), the margin 
squeeze would have been reduced. Therefore, 
I consider that the General Court did not err 
in law when it confirmed the Commission’s 
statement that the margin squeeze could have 
been reduced by way of an increase in ADSL 
charges. It follows from the foregoing that the 
first part of the appellant’s first ground of ap
peal is unfounded.

2.  Second part of the first ground of appeal 
concerning the principle of protection of le
gitimate expectations

32.  The Commission and Vodafone contend 
that this part of the first ground of appeal 
should be dismissed.
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33.  The appellant submits that the General 
Court applied the principle of protection of 
legitimate expectations in an erroneous man
ner. Indeed, RegTP’s decisions created a legit
imate expectation on the appellant’s part that 
its charges were lawful. In that connection, 
the question whether those decisions include 
a reference to Article 82 EC is irrelevant for 
the reasons set out in point 24 above. As re
gards the second complaint, contrary to what 
the General Court held in paragraphs  267 
and 268 of the judgment under appeal, it fol
lows neither from RegTP’s statement about 
the possibility of cross-subsidisation with 
communications charges nor from the use 
of the expression ‘cross-subsidisation’ that 
the appellant’s pricing practices had an anti-
competitive effect. At the time there was no 
decision of the Commission or judgment of 
the Community Courts on this issue. Hence 
the appellant had a right to rely on RegTP’s 
decisions.

34.  However, it follows from the considera
tions set out under the first part of the first 
ground of appeal that in so far as RegTP’s 
statements do not pre-empt the Commis
sion’s assessment, they may not create for the 
appellant a legitimate expectation that the 
Commission would follow RegTP’s opinion. 
That in itself is sufficient to exclude a breach 
of the principle of protection of legitimate 
expectations, and the appellant’s arguments 
against paragraphs  267 to  269 of the judg
ment under appeal should not succeed. At 
any rate, I agree with the Commission that 

the appellant’s critique of paragraphs  267 
and  268 of the judgment under appeal also 
relies implicitly on the hypothesis that the 
Commission should be bound by RegTP’s 
assessment, which as we have seen above is 
not the case. In fact, RegTP’s decisions should 
have raised suspicions that there might have 
been potential problems with its charge 
structure – not least in view of the pre-exist
ing case-law (and the Commission’s decision-
making practice) cited in paragraphs  188 
to  191 of the judgment under appeal to the 
effect that the abusive nature of a dominant 
undertaking’s pricing practices is determined 
on the basis of its own situation. Moreover, as 
Vodafone correctly noted, the appellant was 
aware that in 1998 and 1999 15 of its competi
tors lodged complaints with the Commission 
concerning its charge structure and the Com
mission started examining those facts under 
Article 82 EC.

35.  By its third complaint, the appellant con
tends that the General Court’s reference to 
the Bundesgerichtshof ’s judgment of 10 Feb
ruary 2004 is irrelevant. That judgment was 
delivered after the period in question and 
is not decisive for the question whether the 
appellant had a right to rely on the correct
ness of RegTP’s decisions taken during the 
relevant period. Rather, the appellant could 
infer from the judgment of the Oberland
esgericht Düsseldorf (Higher Regional Court 
of Düsseldorf ) of 16 January 2002 that it was 
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correct to rely on RegTP’s decisions and that 
any abuse under Article 82 EC was excluded.

36.  Concerning the judgment of the Bun
desgerichtshof, contrary to what the appel
lant’s arguments would suggest, it is clear 
from a reading of the judgment under appeal 
that the General Court did not consider it 
to be a basis for legitimate expectations, but 
merely sought to indicate that the Bundesger
ichtshof came to the same conclusion as the 
General Court. With regard to the judgment 
of the Oberlandesgericht Düsseldorf, I agree 
with Vodafone that that judgment was in any 
event delivered several years after the begin
ning of the period in question. Therefore, at  
most, it could be relevant merely for the  
period after 16 January 2002. Indeed, as Voda
fone pointed out, it is arguable that the appel
lant did not in fact have any legitimate ex
pectation which would merit protection.  16 It 
follows from the considerations set out under  
the first part of the first ground of appeal that  
as a dominant undertaking it should have  
verified on its own whether its conduct was 
compatible with Article 82 EC. It is also rel
evant that under Regulation No  17, which 
was still in force at the time, it had in fact the 
possibility to seek to obtain from the Com
mission a negative clearance for its charge 
structure. Therefore it follows from all the 
foregoing considerations that the second 

16  — � Cf. Case C-24/95 Alcan Deutschland [1997] ECR I-1591, 
paragraphs 25 and 31.

part of the first ground of appeal should be 
rejected.

3. Third part of the first ground of appeal con
cerning whether the infringement was com
mitted intentionally or negligently

37.  The Commission and Vodafone contend 
that this part of the first ground of appeal 
should be dismissed.

38.  According to the appellant’s first com
plaint, the judgment under appeal, in para
graphs 284 to 289, does not meet the require
ments of Article 253 EC in that it erroneously 
found that the contested decision contained 
sufficient reasoning on negligence or inten
tion. It is not sufficient from a legal point 
of view for the Commission to refer in the 
second citation of the contested decision to  
Article  15(2) of Regulation No  17 as the  
legal basis for imposing a fine. A citation does 
not form part of the grounds of a decision. In 
any event, it does not bring out the reasons 
why the Commission considered that the 
infringement was committed intentionally 
or negligently. Secondly, the Commission’s 
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findings of fact, to which reference is made in 
paragraph 287 of the judgment under appeal, 
are not such as to give grounds for the claim 
of an infringement of Article 82 EC commit
ted intentionally or negligently. They have no 
connection with the question of subjective 
attributability of conduct under the case-law.

39.  First of all, according to the case-law, an 
undertaking is aware of the anti-competitive 
nature of its conduct when it is ‘aware of the 
factual elements justifying both the finding 
of the existence of a dominant position on 
the market and the assessment of [the find
ing by the Commission of ] an abuse of that 
position’.  17 Therefore, suffice it to point out 
that since the awareness of infringing compe
tition rules is not decisive, there may be inten
tional fault even where the undertaking does 

17  — � See Case 322/81 NBIM v Commission (‘Michelin I’) 
[1983] ECR 3461, paragraph 107, and Joined Cases 96/82 
to  102/82,  104/82, 105/82, 108/82 and  110/82 IAZ Inter
national Belgium and Others v Commission [1983] ECR 
3369, paragraph  45. See also Joined Cases T-259/02 to 
T-264/02 and T-271/02 Raiffeisen Zentralbank Öster
reich and Others v Commission [2006] ECR II-5169, 
paragraph 206.

not know the interpretation of those rules by 
the Commission. The appellant’s argument 
concerning sector-specific regulation can, 
in this respect, only play a role at most with 
regard to the question whether the appellant 
knew that its action was unlawful. It does not, 
however, affect the intentional character of its 
conduct. As was also correctly pointed out by 
the Commission, in those circumstances this 
part of the first ground of appeal becomes 
ineffective because the appellant manifestly  
fulfilled the subjective conditions under  
Article 15(2) of Regulation No 17, which is a 
fact it has not disputed. The Commission has 
recognised that the contested decision con-
tains no precise explanations as to whether 
the infringement was committed deliberately 
or, at least, negligently. I agree, however, that 
since the duty to state reasons depends on 
the specific circumstances of a given case, the 
General Court was entitled to conclude that 
the requirements of Article 253 EC were met 
in the present case. In that respect, it may 
be pointed out that the relevant criteria as-
sociated with the concept of intention and 
negligence are beyond doubt in so far as they 
form part of established case-law.  18 As was 
rightly noted in paragraph  286 of the judg-
ment under appeal, the contested decision 
contains a reference to Article 15(2) of Regu-
lation No 17 and that should be understood 
in the sense that the Commission considered 
the infringement to have been committed in-
tentionally or, at the very least, negligently. 
Then, as the General Court correctly stated 
in paragraph 287 of the judgment under ap-
peal, in the contested decision the Commis-
sion described in detail the circumstances of 
the infringement, not least the grounds on 
which the Commission considered the appel-
lant’s pricing practices to be abuses and the 
grounds on which the appellant should be 
deemed responsible, in spite of the applica-
ble regulation. Therefore the claim that the 
General Court incorrectly concluded that the 

18  — � See Case 19/77 Miller [1978] ECR 131, paragraph 18.
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contested decision contained sufficient rea-
soning should be rejected.

40.  According to the appellant’s second com
plaint, the assessment in paragraphs  295 
to 300 of the judgment under appeal is vitiat
ed by a failure to state adequate reasons. Fur
thermore, the reasoning is based on an erro
neous application of the first subparagraph of  
Article  15(2) of Regulation No  17. The sub
jective attributability of a potential infringe
ment of Article 82 EC is lacking. In view of 
RegTP’s decisions and the absence of a Com
munity precedent, the appellant was not 
aware of the allegedly anti-competitive char
acter of its conduct. The statements concern
ing the decisions of RegTP in paragraphs 267 
to  269 of the judgment under appeal, to 
which reference is made in paragraph 299 of 
that judgment, do not support the conclusion 
that the appellant committed a(n intentional) 
fault. The assessment of a fault does not de
pend on whether the undertaking is aware 
that its conduct infringes Article  82  EC but 
rather on the awareness of the anti-compet
itive character of its conduct. In addition, 
neither the concept of cross-subsidisation 
used by RegTP nor the judgment of the Bun
desgerichtshof supports the conclusion that 
the appellant committed a fault. Finally, the 
General Court omitted to examine the claim 
that the appellant was entitled to draw the 

appropriate conclusions from the Commis
sion’s general conduct in the present case.

41.  In my view, in paragraph  295 et seq. of 
the judgment under appeal the General Court 
fulfilled the requirements to state reasons 
when it came to the conclusion that the ap
pellant acted intentionally because it was 
aware of the factual elements relevant for the 
assessment of its case. The appellant’s argu
ment that it was unaware of the conclusion 
that a certain conduct was not, on the basis 
of a legal assessment, allowed by the applica
ble rules – when it refers to the concepts of 
‘anti-competitive’ or ‘anti-competitive char
acter’ – cannot prosper. Suffice it to point 
out that that approach does not correspond 
to the relevant criteria set out in the case-
law referred to in point 39 above, according 
to which what matters are circumstances or 
factual elements justifying the finding of an 
abuse under Article 82 EC. Finally, the Gen
eral Court rightly held in paragraph  298 of 
the judgment under appeal that the appel
lant’s arguments concerning the initiation of 
a pre-litigation procedure against the Federal 
Republic of Germany are irrelevant inasmuch 
as they do not concern the criteria set out in 
the case-law on the concept of intentional 
fault referred to above. As regards the alleged 
promise by the Commission that it would not 
pursue the case against the appellant, the lat
ter furnished no proof to substantiate it and 
therefore the General Court was not required 
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to deal with it. It follows that the third part 
of the first ground of appeal should also be 
rejected. Therefore the first ground of ap
peal should be rejected as unfounded in its 
entirety.

B  —  The second ground of appeal, alleging  
errors of law in the application of Article 82 EC

1.  First part of the second ground of ap
peal concerning the relevance of the margin 
squeeze test to establish abuse

42.  The Commission and Vodafone contend 
that this part of the second ground of appeal 
should be dismissed.

43.  By its first complaint, the appellant al
leges a failure to state reasons, because its ar
guments were not examined by the General 
Court. The judgment under appeal is based 
on a vicious circle – the General Court ap
plied the criterion chosen by the Commission 

to determine the elements of the assessment 
of the appellant’s charges. However, the ap
pellant’s objection concerned an earlier stage 
of the reasoning – the question regarding the 
appropriateness of the Commission’s margin 
squeeze test.

44.  It should be pointed out that this is the first 
time that this form of abuse has been brought 
before the Court of Justice.  19 The only previ
ous Community case-law on margin squeeze 
is the General Court’s Industrie des poudres 
sphériques v Commission.  20 However, that 
case concerned a rejection of a complaint by 
the Commission rather than a decision find
ing an abuse of a dominant position. In the 
present case, this Court will have to decide 
inter alia the question of principle – was the 
General Court correct in holding that margin 

19  — � Cf. also pending Case C-52/09 TeliaSonera Sverige, in which 
a series of questions was submitted on margin squeeze. 
However, the issues and the factual and regulatory context 
are different in several important respects (e.g. there is no 
interaction between telecommunications regulation and 
competition law and, in particular, there was no regula
tory obligation on TeliaSonera to offer input products for 
ADSL).

20  — � Case T-5/97 [2000] ECR II-3755 (also referred to as the 
‘IPS’ case). Cf. national cases inter alia: (Italy) Telecom Ita
lia, A  351, provvedimento no  13752, 16  November 2004; 
(France) France Télécom/SFR Cegetel/Bouygues, Decision 
No 04-D-48, 14 October 2004; (Denmark) Song Networks 
A/S/TDC/SDNOFON, 27  April 2004; (Sweden) Telia
Sonera, dnr 1135/2004, 22  December 2004; (UK) BSkyB, 
CA98/20/2002, and Case NCCN 500, Ofcom Decision, 
1 August 2008. See also footnotes 26 and 29.
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squeeze constitutes a stand-alone abuse of a 
dominant position, that is to say even in the 
absence of abusive wholesale prices and/or 
predatory retail prices? As will be seen be-
low, I consider that the General Court – by 
endorsing the definition of margin squeeze 
provided by the Commission in the contested 
decision – was able to find, without com-
mitting any error of law, that in the present 
case margin squeeze does indeed constitute 
a stand-alone form of abuse. Turning spe-
cifically to the first complaint, concerning the 
failure to state reasons, I do not agree with the 
appellant’s contention. Indeed, the reason-
ing of the General Court on this point is not 
limited to paragraphs 166 to 168 of the judg-
ment under appeal. It is also paragraphs 169 
to 213 that are relevant in this respect in so 
far as in those paragraphs the General Court 
dealt with the method used by the Commis-
sion to answer the question whether or not 
there was a margin squeeze and thus an abuse 
under Article 82 EC. That is sufficient to find  
that the General Court did not infringe  
Article 253 EC. I also do not consider that the 
General Court may be reproached for circu-
lar reasoning. Admittedly, in paragraphs 166 
to 168 of the judgment under appeal the Gen-
eral Court merely adopted the Commission’s 
point of view. However, as Vodafone rightly 
pointed out, in paragraph 183 et seq. of the 
judgment under appeal the General Court 
proceeded to examine the appellant’s argu-
ments and to explain why it considered it 
was necessary to reject them. In particular, 
when analysing the Commission’s method 
the General Court also assessed the ques-
tion whether that method is suitable to show 
an abuse under Article  82  EC. That is why 
in paragraph 167 of the judgment under ap-
peal, in agreement with the Commission’s ap-
proach, the General Court could state that for 
this type of abuse what matters is the spread 
between the prices and not the abusive nature 
of the prices per se. In that connection, in 
paragraphs 189 to 191 of the judgment under 
appeal the General Court refers to relevant 
precedents to this effect. Thus there is clearly 

no failure to state reasons in the judgment 
under appeal on this point.

45.  By its second complaint, the appellant  
claims an erroneous application of Art
icle 82 EC: a margin squeeze test is inherently 
unsuitable to establish abuse in a situation 
where charges for wholesale access are im
posed by an NRA. Indeed, if the NRA fixed 
wholesale charges which were exaggerated, 
the regulated undertaking would be obliged 
to apply exaggerated retail prices in order 
to ensure an appropriate margin between 
wholesale and retail charges. Here the ap
pellant was required to choose between two 
different forms of abuse: a margin squeeze or 
excessive prices. Thus it could not avoid com
mitting an abuse. A dominant undertaking 
only commits an abuse when its retail charges 
are, as such, abusively low.

46.  I consider that since the General Court 
correctly held that the margin squeeze de
pends on the spread between two prices and 
not on the absolute level of the prices per se – 
and provided of course that the undertaking 
has discretion to modify at least one of those 
prices – a margin squeeze test must remain 
applicable even if one or both of those prices 
are subject to regulation. Indeed, the example 
of excessive wholesale prices imposed by the 
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NRA is, in my view, theoretical in nature and 
the appellant did not explain why it should be 
relevant for the purposes of the present case, 
not least because the wholesale prices were 
fixed on the basis of its costs, as follows from 
paragraph  8 of the judgment under appeal, 
and the appellant had the option to submit 
an application to take into account a change 
in the calculation of the cost basis. Therefore 
the judgment under appeal is in conformity 
with Article  82  EC and the first part of the 
second ground of appeal should be rejected 
as unfounded.

2. Second part of the second ground of appeal 
concerning the erroneous calculation of the 
margin squeeze

47.  The Commission and Vodafone contend 
that this part of the second ground of appeal 
should be dismissed.

48.  By its first complaint, the appellant sub
mits that, in the context of examining the 

Commission’s methodology, the judgment 
under appeal also contains errors of law as 
it relies on criteria which are not compatible 
with Article  82  EC. The As-Efficient-Com
petitor-Test was wrongly applied to the facts  
of the case because the appellant, as a dom
inant undertaking, is not subject to the same 
regulatory conditions as its competitors. The  
appellant was required to take over all sub
scribers, regardless of their economic at
tractiveness. In addition, it was required 
to provide ‘pre-selection’ and ‘call-by-call’ 
(together: ‘(pre-)selection’), whilst its com
petitors were not subject to such obliga
tions. Thus the As-Efficient-Competitor-
Test should have been adapted. The analysis 
should not have been based on the appellant’s 
customer structure.

49.  This part of the second ground of appeal 
concerns the criteria which are relevant for a 
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margin squeeze to be considered abusive un
der Article 82 EC. It is clear by now that the 
Commission in the contested decision and 
the General Court in the judgment under ap
peal did not reprimand the appellant for the 
level of its wholesale prices, not least because 
they were imposed by the NRA (even if, as fol
lows from paragraph 93 of the judgment un
der appeal, that fact was merely presumed for  
the benefit of the appellant). Indeed, the  
issue was not that its wholesale prices were set 
too high, but rather that its retail prices were 
too low, so that the spread between these and 
the wholesale prices – and thus competitors’ 
margins – was either negative or insufficient, 
depending on the relevant period.  21 There
fore as follows from paragraph  181 of the 
judgment under appeal, the appellant’s pre
sent argument concerning product-specific 
costs concerns only the second period (2002 
to May 2003), because in the first period the 
spread between the appellant’s wholesale and 
retail prices was negative. The criterion that 
needs to be considered by the Court in this 
respect is the relevance of the ‘As-Efficient-
Competitor-Test’, which is the subject of the 
appellant’s first complaint. The Court will  
need to answer the question whether in mar
gin squeeze cases account should, in prin
ciple, be taken of the dominant undertaking’s 
own costs (the As-Efficient-Competitor-Test), 
rather than the costs of its competitors (the 

21  — � Cf. the objection at issue in Commission Decision 88/518/
EEC of 18 July 1988 relating to a proceeding under Article 
[82 EC] (Case No IV/30.178 Napier Brown – British Sugar) 
(OJ 1988 L 284, p. 41), recitals 65 and 66: ‘BS [left] an insuf
ficient margin for a … seller of retail sugar, as efficient as 
BS itself … The maintaining, by a dominant company … 
of a margin between the price which it charges for a raw  
material to the companies which compete with the dom
inant company in the production of the derived product 
and the price which it charges for the derived product, 
which is insufficient to reflect that dominant company’s 
own costs of transformation … is an abuse of dominant 
position …’ See also recital 41.

‘Reasonably-Efficient-Competitor-Test’).  22 In 
1998, in its Access Notice, the Commission 
expressly suggested both tests to be relevant. 
With regard to the former test, the Com-
mission stated: ‘A [margin] squeeze could  
be demonstrated by showing that the dom
inant company’s own downstream operations 
could not trade profitably on the basis of the 
upstream price charged to its competitors by 
the upstream operating arm of the dominant 
company  …’ Concerning the latter test, it 
stated: ‘In appropriate circumstances, a [mar-
gin] squeeze could also be demonstrated by 
showing that the margin between the price 
charged to competitors on the downstream 
market … for access and the price which the 
network operator charges in the downstream 
market is insufficient to allow a reasonably 
efficient service provider in the downstream  
market to obtain a normal profit …’.  23 How
ever, as the judgment under appeal correctly 
recalls, this Court considered the As-Efficient-
Competitor-Test relevant in the context of 
predatory pricing in AKZO v Commission.  24 
In my view the General Court was right to 
hold that the As-Efficient-Competitor-Test is 
relevant not only where the abuse consists in 
the difference between the dominant under-
taking’s prices and costs, but also where it is 
between its wholesale and retail prices.  25 In-
deed, I consider that it is difficult to fault the 
General Court’s analysis in paragraphs  186 
to 194 of the judgment under appeal, since it 
clearly follows from relevant precedents and 
from the principle of legal certainty that the 

22  — � This test may take into account either actual or merely 
abstract (potential) competitors. It was endorsed by the 
UK Competition Appeal Tribunal (‘CAT’) in Genzyme 
(remedy) [2005] CAT 32, paragraph 249, and by the Court 
of Appeal of Brussels in TELE2 v Belgacom, 18 December 
2007, R.G. 2006/MR/3.

23  — � See also, for instance, European Commission, ‘Pricing 
Issues in Relation to Unbundled Access to the Local Loop’, 
ONP Committee, ONPCOM 01-17, 25  June 2001, pp.  1 
to 17.

24  — � Case C-62/86 [1991] ECR I-3359.
25  — � Cf., in this connection, the Opinion of Advocate General 

Fennelly in Joined Cases C-395/96 P and C-396/96 P Com
pagnie maritime belge transports and Others v Commission 
[2000] ECR I-1365, points 123 to 139.
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As-Efficient-Competitor-Test is the appro-
priate test in the context of the present case. 
Moreover, a large body of opinion holds that, 
in general, the As-Efficient-Competitor-Test 
constitutes an appropriate criterion.  26

50.  Turning specifically to the first com
plaint, the appellant takes issue with para
graph 188 of the judgment under appeal and 
submits that for the purposes of the present 
case rather than the situation of the dominant 
undertaking it should be the situation of its 
competitors that is relevant. The appellant 
contends that because as a dominant under
taking it is in the present case subject to dif
ferent legal and substantive conditions, the 
As-Efficient-Competitor-Test should have 

26  — � This was confirmed by the UK CAT in Genzyme Case 
No  1016/1/1/03 [2004] CAT  4, and by the UK Court of 
Appeal in Albion (Dwr Cymru Cyfyngedig and Albion 
Water Limited and Water Services Regulation Authority 
[2008] EWCA Civ 536), paragraph  105. Having said that, 
it is arguable that in the judgment under appeal (in par
ticular in paragraph 188) the General Court did not totally 
rule out, as a matter of principle, the Reasonably-Efficient-
Competitor-Test and  I consider that it is, indeed, not 
inconceivable that there may be other cases in which the 
Reasonably-Efficient-Competitor-Test may be appropriate 
as a secondary and additional test. As regards the potential 
breach of the principle of legal certainty, some commen
tators suggest that it should be assessed on a case-by-case 
basis and that long-experienced incumbents are often very 
well placed to accurately appraise new entrants’ costs or, at 
least, the costs of a Reasonably-Efficient new entrant, not 
least because they have unparalleled knowledge of the mar
ket. See Amory, B. and Verheyden, A., ‘Comments on the 
CFI’s recent ruling in Deutsche Telekom’, Global Competi
tion Policy, May 2008, and Clerckx, S. and De Muyter, L., 
‘Price squeeze abuse in the EU telecommunications sector’, 
Global Competition Policy, April 2009. Also: O’Donoghue,  
R., and Padilla, A.J., The Law and Economics of Art
icle 82 EC, Oxford: Hart, 2006, pp. 191 and 331.

been adapted. In particular, it argues that the 
analysis should not have been based on its 
customer structure. First of all, I would note 
that the appellant itself recognises that that 
test is generally useful in so far as it reduces 
promotion of inefficient competitors and in-
creases legal certainty for dominant under-
takings, because under this test they are in a 
position to assess – ex ante – the lawfulness 
of their own activities. Next, as the Commis-
sion rightly pointed out, the appellant may 
not defend itself by declaring that it was not 
as efficient as its competitors. Competition 
law provides no such ‘inefficiency defence’. 
Instead, Article 82 EC seeks to prevent con-
duct of a dominant undertaking which tries 
to stifle competition, when that undertaking 
is precisely forced to strive to eliminate inef-
ficiencies. Therefore I am not convinced that 
the present case should warrant modification 
of criteria which Article 82 EC establishes in 
this context.

51.  By its second complaint, the appellant 
contends that the General Court made an 
error of law in so far as it failed to take into 
account charges for additional telecommu
nications services (telephone calls). Such a 
method is compatible neither with econom
ics nor with the decision-making practice of 
other authorities in Europe and the United  
States. It is in contradiction with market real
ity: neither subscribers nor operators consider 
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access services on an isolated basis. From an 
economic point of view, the margin squeeze 
analysis must take into account all revenues 
and costs related to the wholesale service. In 
cases of multi-product undertakings, if there 
are costs from wholesale services which serve 
as the basis for a variety of services to end-
users on several markets at the same time, the 
aggregation should be undertaken at a higher 
level where the totality of relevant services to 
subscribers is taken into account.

52.  Indeed, the As-Efficient-Competitor-
Test is appropriate because it shows  
whether a competitor is able to compete 
with the dominant undertaking on the basis 

of equality of opportunity. Moreover, as the 
General Court rightly held in paragraph 192 
of the judgment under appeal, any other 
approach could be contrary to the general 
principle of legal certainty. However, the ap
pellant submits that in spite of the margin 
squeeze its competitors were able to compete 
with it on the basis of business models other 
than its own or by offering products thanks 
to services outside the market in question. 
As follows from paragraphs  195 to  199 of 
the judgment under appeal, the As-Efficient-
Competitor-Test showed that the appellant’s 
competitors could not economically adopt 
the model used concretely by the appellant 
on the market for access. The appellant may 
not seek an adaptation of the As-Efficient-
Competitor-Test in the present case merely 
because its situation is not the same as that 
of its competitors. That is not possible sim
ply because the dominant undertaking and 
its competitors will by definition never be 
quite in the same situation. As to the argu
ments concerning the difficulties it faces as 
a former State undertaking in the process of 
transformation to a commercial one, having 
a different customer structure from its com
petitors, suffice it to point out that as I said 
above competition law does not take account 
of such inefficiencies of dominant undertak
ings. Moreover, the Commission noted that 
the appellant had rather a competitive ad
vantage thanks to its analogue clients when 
they wished to upgrade their access subscrip
tion. As regards the argument that only the 
appellant offered ‘call-by-call’, the Commis
sion pointed out that that is incorrect – some 
of its competitors also offered the same ser
vice to their clients. The appellant’s obliga
tion to allow that service followed from its 
particular position on the market and there
fore there was no discrimination vis-à-vis its 
competitors; different situations were treated 
differently. As I stated at the beginning of this 
Opinion, regulation may not affect the appli
cation of Article 82 EC as long as the appel
lant had sufficient commercial discretion. 
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Hence the appellant may not now seek to de
rive a special status from regulation.

53.  The appellant submits that the General 
Court’s analysis of the margin squeeze is in
complete in so far as it fails to take into ac
count communications made possible thanks 
to the wholesale service. Indeed, competitors  
are able to exclude (pre-)selection of oper
ators and to offer a bundle of access, commu
nications and so on via the local loop. Here 
the subscribers’ demand and the competition 
of the operators concern a bundled offering 
of access and communications services. Sec
ondly, paragraphs 196 to 202 of the judgment 
under appeal are based on several errors of 
law. The question whether or not communi
cations charges are relevant depends on the 
question of principle concerning the correct 
method to be applied for multi-product un
dertakings. The General Court may not es
cape that assessment by referring to its lim
ited review in paragraph 185 of the judgment 
under appeal.

54.  First, the statements in paragraphs  196 
and 197 of the judgment under appeal – that 
the principle of tariff rebalancing requires 
a separate consideration of access charges 

and call charges – are incorrect in law. The 
judgment under appeal is contradictory. In 
paragraph  113 the General Court relies, for 
attributability, on the fact that the objectives 
of sector-specific regulation may differ from 
those of Community competition policy, but 
then infers precisely from a regulatory prin
ciple that a separate consideration of access 
charges and call charges is necessary even 
if subscribers see those services as a whole.  
Then, paragraph  161 of the judgment  
under appeal contains insufficient reasoning 
in so far as it does not state why the General 
Court’s idea is correct and it does not exam
ine the objections raised by the appellant.

55.  Again, I agree with the Commission 
that in this case only an approach allow
ing two markets to be considered separately 
and analysing the margin squeeze between 
the wholesale market and the retail market 
is compatible with Article 82 EC. Indeed, in 
paragraphs 195 to 207 of the judgment under 
appeal the General Court did not err in law 
in confirming the Commission’s approach. As 
regards the argument concerning the margin  
squeeze test in a case of a multi-product  
undertaking, it has been correctly pointed out 
by the Commission that the appellant ignores 
the fact that access services are  not  indis
pensable for generating revenue from com
munications. With call-by-call, the appel
lant was also able to generate revenue on the 
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communications market, just like its com
petitors, independently from the situation of 
subscription contracts. The Commission cor
rectly explained why the appellant’s assertion 
that all competitors deactivated call-by-call is 
incorrect; the appellant confuses cause and 
effect, the margin squeeze created by it pre
vented competitors from providing merely 
access services and covering their costs. As 
regards the examples of decisions of other 
regulatory authorities which came to different 
conclusions, these may be interesting at most 
from the comparative law point of view. They 
do not, however, modify the objectives and 
criteria of analysis under Article 82 EC. Then, 
concerning the statement in paragraph 185 of 
the judgment under appeal, it would appear 
that in spite of that statement the General 
Court proceeded to make a detailed assess
ment to confirm the Commission’s method.

56.  In addition, according to the appellant 
the conclusion that the principle of tariff 
rebalancing excludes telecommunications 
services is substantively incorrect and in
fringes Article  82  EC. That principle does 
not provide criteria for the application of 
Article 82 EC. Furthermore, the principle of 
tariff rebalancing applies only to the appel
lant and its charge regulation but not to its 
competitors. It does not say anything about 
their possibilities to compete. While telecom
munications regulation may be used for the 

implementation of Article 82 EC, that article 
is not a tool intended for implementation of 
sector-specific regulation.

57.  As regards the principle of tariff rebal
ancing, there does not appear to be any con
tradiction in the judgment under appeal. It is 
indisputable that Article 82 EC needs to take 
into account the situation and legal frame
work of the market concerned. The allegation 
of lack of reasoning in the judgment under 
appeal on this point cannot succeed in so 
far as it is insufficiently detailed. In particu
lar, the appellant does not explain what are 
its objections to recourse to the principle of 
tariff rebalancing. Furthermore, while para
graph 196 of the judgment under appeal sets 
out the relationship between the regulatory  
framework and the assessment under Art
icle 82 EC, paragraph 197 makes a reference 
to the reasoning of the Commission. I agree 
with the Commission that, contrary to the 
appellant’s assertions, tariff rebalancing cov
ered by Commission Directive 96/19/EC  27 is 
aimed at clearly separating provision of uni
versal service and services subject to com
petition and at distinguishing on the basis of 
costs. Cross-subsidisation should therefore 
be prevented. However, that leads to the con
clusion, correctly adopted in paragraph  196 
of the judgment under appeal, that there has 

27  — � Directive of 13  March 1996 amending Directive 90/388/
EEC with regard to the implementation of full competition 
in telecommunications markets (OJ 1996 L 74, p. 13).
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to be a distinction between charges for con-
nections and those for communications even  
in the framework of an analysis under Art
icle 82 EC. It is irrelevant whether the regu-
lation applies to competitors in this respect 
because Directive 96/19 precisely seeks to 
protect the appellant’s competitors.

58.  First, the appellant submits that para
graph  199 of the judgment under appeal 
contains insufficient reasoning. The General 
Court should have examined which services 
are based on the local loop as a wholesale ser
vice. Only then could the General Court have 
come to a conclusion on equality of oppor
tunity. Such equality is assured only under a 
global analysis of all charges and costs of all 
services based on the local loop. The appel
lant contends that the General Court defied 
the laws of logic and refers to paragraph 238 
of the judgment under appeal. The premiss 
of the General Court according to which the 
appellant does not bear any costs for connec
tions is manifestly erroneous. In reality, since 
retail charges for connections applied by the 
appellant are lower than its own costs, the ap
pellant should, like its competitors, resort to 
cross-subsidisation between access charges 
and communications charges. Furthermore, 
the statement in paragraph 202 of the judg
ment under appeal is contradictory as it is in 
direct contradiction with the As-Efficient-
Competitor-Test according to which only 

the appellant’s cost structure and charges are 
decisive.

59.  I consider that the statements in para
graphs  199 to  201 of the judgment under 
appeal, according to which equality of op
portunity imposes a separation, are correct 
because a global assessment of connections 
and communications would force the appel
lant’s competitors to compete with it merely 
on the basis of a specific model of cross-sub
sidisation which would consolidate the strong 
position of the appellant in the area of con
nection services, as was correctly submitted 
by the Commission. However, as the General 
Court held in paragraph 202 of the judgment 
under appeal, the model proposed by the ap
pellant would force its competitors to com
pensate the losses generated in the area of 
connection services with higher charges in 
the area of communications. In that regard, 
it is important to emphasise that the appel
lant does not challenge the market definition 
according to which retail connection services 
and charges for communications each consti
tute a separate market. In addition, commu
nications services may also be provided with
out recourse to the connection service. The 
Commission rightly contends that the claim 
that principles of logic were infringed is not 
helpful to the appellant. The contested deci
sion denounced the margin squeeze merely 
because of its effect on the retail market and 
therefore the Commission was not required 
to carry out an investigation as to whether 
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competitors were worse placed than the ap
pellant on the market for communications. 
In my view suffice it to point out that para
graph 237 of the judgment under appeal al
ready contains a full answer to the arguments 
raised at first instance which is sufficient to 
confirm the contested decision. Therefore, 
the criticism of paragraph  238 of the judg
ment under appeal is irrelevant. In any event, 
the appellant has not proven that that criti
cism is well founded. In addition, the General 
Court correctly held – without contradicting 
itself – on the basis of the As-Efficient-Com
petitor-Test that competitors have a chance 
on the market if they offer, with connection 
charges higher so as to cover the costs, com
munications charges lower than those of the 
appellant, so that bundles of services were 
comparable.

60.  Finally, the appellant considers that the 
General Court applied an erroneous legal 
criterion with regard to the apportionment 
of the burden of proof in so far as in para
graphs  201 and  202 of the judgment under 
appeal it merely stated that ‘it is conceivable’ 
that competitors did not have the economic 
opportunity to offset potential losses gener
ated by telephone connections with revenues 
from communications, while the appellant 
wanted to show, in its application at first 
instance, that it was possible to carry out 
cross-subsidisation.

61.  I agree with the Commission that the 
General Court decided on the question of fact 
raised by the appellant and did not resolve the 
dispute on the basis of the burden of proof. 
In paragraph 202 of the judgment under ap
peal, the General Court stated that during the 
period in question the appellant significantly 
lowered its telephone call charges. This state
ment may not be attacked by the appellant, as 
it did not claim any distortion of facts. There
fore the second part of the second ground of 
appeal should be rejected.

3. Third part of the second ground of appeal 
concerning the effects of the margin squeeze

62.  The Commission and Vodafone contend 
that this part of the second ground of appeal 
should be dismissed.

63.  By its first complaint, the appellant sub
mits that since the calculation of the margin 
squeeze was erroneous, the assessment of 
the effects of the alleged margin squeeze is 
also vitiated by errors of law. Paragraphs 234 
and 235 of the judgment under appeal rightly 
reject the Commission’s idea that there was 
no need to show anti-competitive effects. 
However, the analysis in paragraph 237 of the 
judgment under appeal is based on a margin 
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squeeze which only takes into account con
nection charges. In paragraph  238 of the 
judgment under appeal reference is made to 
an erroneous premiss according to which, 
regarding cross-subsidisation of connection 
services and communications services, the 
competitors are discriminated against vis-à-
vis the appellant who suffers no losses at the 
level of connections. By its second complaint, 
the appellant contends that the reasoning 
demonstrating that there were anti-compet
itive effects is also vitiated by errors of law. 
Paragraph 239 of the judgment under appeal 
merely states that the competitors’ market 
share on the broadband and narrowband 
connections markets remained weak, without 
providing any causal link between these mar
ket shares and the alleged margin squeeze. In 
addition, paragraph  240 of the judgment is 
based on a misunderstanding of recital 182 to 
the contested decision.

64.  I would point out that at paragraph 235 
of the judgment under appeal the General 
Court rightly stated that the Commission is 
required to demonstrate that the appellant’s 
pricing practices have an anti-competitive 
effect. It is clear from that paragraph that 
the General Court considered that the anti-
competitive effect which the Commission is 
required to demonstrate in the present case 
relates to the possible barriers which the 

appellant’s pricing practices could have cre
ated for the growth of competition in the 
market in question. Thus while the General 
Court did not require that the Commission 
demonstrate actual anti-competitive effects,  
it did require proof of the creation of barr
iers to entry to the market and thus a dem
onstration of potential anti-competitive ef
fects. In that regard, the General Court at 
paragraph 237 of the judgment under appeal 
found that, given that the appellant’s whole
sale services are indispensable to enabling a 
competitor to enter into competition with 
the appellant on the downstream market in 
retail access services, a margin squeeze be
tween the appellant’s wholesale and retail 
charges will, in principle, hinder the growth 
of competition in the downstream markets. 
Thus the General Court correctly empha
sised in my view the fact that in this case 
the wholesale services were indispensable 
and that without access to those services, 
the appellant’s competitors would not even 
be able to enter the downstream market in 
retail services. This is in line with the ap
proach developed by the General Court in 
its case-law, which has been confirmed by 
the Court of Justice, that the effect required 
does not necessarily relate to the actual ef
fect of the abusive conduct complained of. 
For the purposes of establishing an infringe
ment of Article 82 EC, it is sufficient to show 
that the abusive conduct of the undertak
ing in a dominant position tends to restrict 
competition or, in other words, that the con
duct is capable of having that effect.  28 In my 
view, it clearly follows that the Commission 
must demonstrate that in the specific mar
ket context in question there are potential 

28  — � Case C-95/04 P British Airways v Commission [2007] ECR 
I-2331, paragraph  30, relating to the judgments of the 
General Court in Case T-203/01 Michelin v Commission 
(‘Michelin II’) [2003] ECR II-4071, paragraphs 238 and 239, 
and Case T-219/99 British Airways v Commission [2003] 
ECR II-5917, paragraph 293. See also Opinion of Advocate  
General Ruiz-Jarabo Colomer in Sot. Lélos kai Sia and  
Others, cited in footnote 7, point  50. See, on the subject, 
Advocate General Kokott, Economic thinking in EU compe
tition law, Madrid, 29 October 2009.
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anti-competitive effects.  29 Thus a mere claim 
that there may be remote, abstract anti-
competitive effects will not suffice. It follows 
from all the foregoing that the General Court 
made no error of law.

65.  As regards the appellant’s first complaint 
that the analysis of effects is in any event in
correct because it only takes account of con
nection charges, that complaint is ineffective. 
I have already explained in my Opinion above 
why those arguments should be rejected. 
As regards the appellant’s second complaint 
concerning the causal link and, in particular, 
its argument that in telecommunications it is 
not surprising that operators penetrate the 
market only slowly, it was not presented as 
such at first instance and is, in any event, not 
relevant. On the inclusion of call services, the 
appellant has not explained for what reason it 
was necessary to modify, at this stage of the 
assessment, the approach which was used 
as the basis for the calculation of the margin 

29  — � This approach is in line with the judgment in Sot. Lélos kai 
Sia and Others, ibid., where the Court would appear to have 
implicitly rejected the notion of a per se abuse and pro
ceeded to examine objective justifications taking account 
of the specific market context. Cf. Case CW/00615/05/03, 
Vodafone/O2/Orange/T-Mobile, Ofcom Decision, May 
2004, and BTOpenworld’s consumer broadband products, 
Oftel Decision, November 2003.

squeeze and take into account call services. 
Finally, on the argument concerning recital 
182 to the contested decision, it should be 
pointed out that it is not directed against the 
judgment under appeal. Moreover, as was ar-
gued by the Commission, it is inadmissible 
as it was not raised at first instance and is, 
in any event, unfounded because the margin 
squeeze in the present case, regardless of its 
extent, made it economically impossible for 
competitors to propose access services at 
the same price as the appellant. Therefore, 
the third part of the second ground of appeal 
should be rejected as partly inadmissible and, 
in any event, unfounded. Consequently, the 
second ground of appeal should be rejected 
in its entirety.

C  —  The third ground of appeal, alleging  
errors of law in the calculation of fines

1.  First part of the third ground of appeal 
concerning the serious character of the 
infringement

66.  The appellant submits that Article 15(2) 
of Regulation No  17 was infringed in so far 
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as neither the arguments of the Commission 
nor the reasoning of the General Court in 
paragraphs 306 to 310 of the judgment under 
appeal support the assertion that, for the first 
period, the appellant committed a serious in
fringement. The General Court disregarded 
the fact that, according to Section 1A of the 
Fining Guidelines,  30 exclusionary conduct 
only ‘may’ constitute serious infringements. 
Thus it failed to examine the arguments 
against the qualification of the infringement 
as serious.

67.  The Commission contends that this 
part of the third ground of appeal should be 
dismissed.

68.  Suffice it to point out that for the period 
from 1 January 2002 the appellant’s argument 

30  — � Guidelines on the method of setting fines imposed pursu
ant to Article 15(2) of Regulation No 17 and Article 65(5) of 
the ECSC Treaty (OJ 1998 C 9, p. 3; ‘the Guidelines’).

is ineffective because the infringement was 
not qualified as serious but only as minor. 
Concerning the period from 1998 to  2001, 
the Commission rightly submitted that in  
accordance with Section 1A(1) of the Guide-
lines it is not obliged at the stage of deter
mination of the seriousness of the infringe-
ment to take into account a slight contribution 
to the infringement (see paragraph 311 of the 
judgment under appeal). The possibility to 
recognise an attenuating circumstance in this 
respect has been used by the Commission, as 
follows from paragraph 312 of the judgment 
under appeal. Furthermore, the appellant 
does not explain which specific act of partici-
pation of RegTP in the fixing of prices should 
have led to an additional reduction of the fine. 
Therefore this part of the third ground of ap-
peal should be rejected.

2. Second part of the third ground of appeal, 
that insufficient account was taken of attenu
ating circumstances

69.  The appellant contends that in recital 
212 to the contested decision, the Commis
sion only took account of the existence of 
sector-specific regulation on the national 
level but not of the content of the regulation, 
that is RegTP’s examination and denial of an 
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anti-competitive margin squeeze. The Gen
eral Court made an error of law in so far as it 
did not criticise the Commission for having 
disregarded two other attenuating circum
stances within the meaning of Section  3 of 
the Guidelines. In view of RegTP’s decisions, 
the appellant was convinced of the lawfulness 
of its conduct. In any event, the infringement 
was committed negligently.

70.  The Commission contends that this 
part of the third ground of appeal should be 
dismissed.

71.  As the Commission argued, the appellant 
disregards in any event the fact that recital 
212 to the contested decision was drafted 
in broad terms and that it fully supports the 
interpretation given to it in paragraph  312 
of the judgment under appeal. As regards 
the argument to the effect that the appellant 
acted merely negligently, it was not raised at 
first instance. At any rate, the General Court 
rightly decided in paragraphs  295 to  297 of 
the judgment under appeal that the appel
lant’s conduct corresponded to the definition 
of an intentional infringement. This part of 
the third ground of appeal is therefore partly 
inadmissible and, in any event, unfounded.

3.  Third part of the third ground of appeal 
concerning the imposition of a symbolic fine

72.  In paragraph 319 of the judgment under 
appeal there is a breach of the right to equal 
treatment. The appellant should have been 
subject to a symbolic fine, as in the Deutsche 
Post decision.  31 The appellant acted in a man
ner which complied with the case-law of Ger
man courts and with decisions of RegTP. It 
is irrelevant that the judgment of the Ober
landesgericht was later set aside, because it 
resulted from the possibility of an exception 
which is not applicable in this case and it was 
only after the judgment was set aside that the 
appellant could proceed on the basis that it 
might be liable under Article 82 EC. The ap
pellant’s situation is comparable to that which 
served as the basis for the case in Deutsche 
Post. The Access Notice is hardly ‘case-law’. 
Finally, an undertaking to put an end to an 
infringement may not constitute a necessary 
condition for the imposition of a symbolic 
fine.

31  — � Commission Decision 2001/892/EC of 25  July 2001 relat
ing to a proceeding under Article  82 of the EC Treaty 
(COMP/C-1/36.915 – Deutsche Post AG – Interception of 
cross-border mail) (OJ 2001 L 331, p. 40; ‘the Deutsche Post 
decision’).
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73.  The Commission contends that this 
part of the third ground of appeal should be 
dismissed.

74.  The Commission is correct when it ar
gues that the appellant’s claim is irrelevant. 
This argument would help the appellant’s 
cause only if the factual and legal frameworks 
of the two cases were directly comparable.  32 
Paragraphs 317 to 320 of the judgment under 
appeal show that that was not the case and, 
indeed, the appellant did not argue that the 
statements in those paragraphs are erroneous 
in facts and that the differences stated therein 

32  — � See, to that effect, Case C-196/99 P Aristrain v Commission 
[2003] ECR I-11005, paragraph 76 et seq.

did not exist. The Commission is also right 
that symbolic fines are the exception and it 
should not be required to justify a decision 
to fix a fine according to the normal rules. In 
any event, the Commission took into account 
RegTP’s decisions under attenuating circum-
stances. The General Court confirmed in par-
agraphs 312 and 313 that there was no error 
of assessment in this respect. As regards the 
judgment of the Oberlandesgericht suffice it 
to point out that the General Court correctly  
stated in paragraph  319 of the judgment  
under appeal that it was delivered during the 
period for which the Commission did not im-
pose a fine otherwise appropriate in normal 
circumstances. At any rate, it is also correct 
that the Oberlandesgericht in no way dealt 
with the question of which factors should be 
taken into account when defining a margin 
squeeze. Hence that judgment is irrelevant for 
the purposes of the symbolic fine. Finally that 
judgment is incompatible with the Court’s 
case-law. The fact that it was set aside by the 
Bundesgerichtshof merely confirmed what 
the appellant should have known. Secondly, 
the Commission made known its position vis-
à-vis certain practices in its communications 
with the appellant. RegTP’s declarations did 
not concern Article 82 EC and, at any rate, in 
1998 the Commission made known in its Ac-
cess Notice that Community competition law 
was applicable alongside telecommunications 
law and that even practices authorised by 
NRAs were subject to the Treaty provisions 
on competition. Finally, I consider that it is 
sufficient to point out that, unlike in Deutsche 
Post, in the present case the appellant has not 
given any undertaking to avoid any other fu-
ture infringement. In addition, the Commis-
sion added that in the present case the appel-
lant did not facilitate its task as competition 
authority. This part of the third ground of 
appeal should also be rejected as unfounded 
and, consequently, the third ground of appeal 
should be rejected in its entirety. It results 
from all the above considerations that the ap-
peal must be dismissed.
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IV — Conclusion

75.  In the light of all of the foregoing, I propose that the Court should:

—	 dismiss the appeal;

—	 order Deutsche Telekom to bear its own costs and to pay those incurred by the 
Commission;

—	 order Vodafone and Versatel to bear their own costs.
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