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OPINION OF MS SHARPSTON — CASE C-28/08 P

I — Introduction

1. A democratic society governed by the rule
of law has a fundamental interest both in wide
public access to documents and in ensur-
ing the protection of individual privacy and
integrity. Both public access to documents
and the protection of privacy are fundamen-
tal rights duly recognised under European
Union law.

2. The present appeal brings into sharp focus
the relationship between those two rights. Is
there an essential, operational conflict be-
tween the provisions of the secondary leg-
islation adopted by the European Union, in
the form of the regulations concerning, re-
spectively, access to documents and the
protection of personal data? Or are the regu-
lations capable of being harmoniously recon-
ciled — and, if so, how precisely is this to be
achieved?

3. Framed in those terms, the problem has
much in common with the conundrum inher-
ent in the question posed by Isaac Asimov:
“What would happen if an irresistible force
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met an immovable object?’ > Replace ‘irresist-
ible force’ by the right of access to documents
and ‘immovable object’ by the right to pro-
tection of personal data and we have a vivid
illustration of the intrinsic complexity of the
appeal brought by the Commission before the
Court of Justice.?

4. But the biggest surprise is not that ques-
tions like those encountered in scientific
fields can arise in jurisprudence but rather
that, as we shall see, the answer to be given
also appears to be inspired by Asimov’s. After
analysing the concepts of ‘irresistible force’
and ‘immovable object, Asimov takes the
view, essentially, that no universe with such
inherent contradictions can exist, so that the
question is meaningless and should not be
answered. The solution that I suggest to the
Court of Justice for this appeal also starts
from the necessity adequately to define the
legal concepts embodying the rights that al-
legedly collide. The clash will then be seen to
be more apparent than real.

2 — Asimov, L, Please Explain, Editorial Houghton Mifflin Com-
pany 1973, eighth question.

3 — The appeal is against the judgment of the Court of First
Instance of 8 November 2007 in Case T-194/04 Bavarian
Lager v Commission [2007] ECR 1I1-4523 (‘the judgment
under appeal’).



COMMISSION v BAVARIAN LAGER

II - Legal background

A — Relevant provisions of the Treaties and
other international instruments

5. Given that the dispute between the Com-
mission and Bavarian Lager concerns funda-
mental human rights, it is appropriate to be-
gin with Article 6 EU:

‘1. The Union is founded on the principles of
liberty, democracy, respect for human rights
and fundamental freedoms, and the rule
of law, principles which are common to the
Member States.

2. The Union shall respect fundamental
rights, as guaranteed by the European Con-
vention for the Protection of Human Rights
and Fundamental Freedoms [“ECHR”]* and
as they result from the constitutional trad-
itions common to the Member States, as gen-
eral principles of Community law.

4 — Signed in Rome on 4 November 1950.

6. Regarding the fundamental right to pri-
vacy, Article 8 of the ECHR provides:

‘1. Everyone has the right to respect for
his private and family life, his home and his
correspondence.

2. There shall be no interference by a public
authority with the exercise of this right except
such as is in accordance with the law and is
necessary in a democratic society in the in-
terests of national security, public safety or
the economic well-being of the country, for
the prevention of disorder or crime, for the
protection of health or morals, or for the pro-
tection of the rights and freedoms of others!

7. Supplementing that provision, the Council
of Europe approved on 28 January 1981 the
Convention for the Protection of Individuals
with regard to Automatic Processing of Per-
sonal Data (‘Convention No 108’), which the
Commission describes in its appeal as having
influenced the relevant Community legisla-
tion. The second recital to that convention
states “.. it is desirable to extend the safe-
guards for everyone’s rights and fundamental
freedoms, and in particular the right to the
respect for privacy, taking account of the in-
creasing flow across frontiers of personal data
undergoing automatic processing.
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8. Article 1 of Convention No 108 describes
the aim and purpose of the convention in the
following terms:

“The purpose of this convention is to secure
... for every individual ... respect for his rights
and fundamental freedoms, and in particular
his right to privacy, with regard to automatic
processing of personal data relating to him!

9. Inthe context of the EC Treaty, the right of
access to documents of the Community insti-
tutions was embodied, following the Treaty of
Amsterdam, in Article 255:

‘1. Any citizen of the Union, and any nat-
ural or legal person residing or having its
registered office in a Member State, shall have
a right of access to European Parliament,
Council and Commission documents, subject
to the principles and the conditions to be de-
fined in accordance with paragraphs 2 and 3.

10. As regards the right to the protection of
personal data, Article 286(1) EC provides that
Community acts concerning the processing
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and free movement of such data are to apply
to the Community institutions and bodies.?

11. The Charter of Fundamental Rights of the
European Union (‘the Charter’) ¢ also recog-
nises the fundamental importance both of the
protection of personal data and of the right
of access to documents. Thus, Article 8(1)
and (2) provide as follows:

‘1. Everyone has the right to the protection of
personal data concerning him or her.

2. Such data must be processed fairly for
specified purposes and on the basis of the
consent of the person concerned or some
other legitimate basis laid down by law.
Everyone has the right of access to data which
has been collected concerning him or her,
and the right to have it rectified’

5 — This article was introduced by the Treaty of Amsterdam, in
force since 1 May 1999.

6 — Proclaimed in Nice on 7 December 2000 (OJ 2000 C 364,
p. 1), in the version approved by the European Parliament on
29 November 2007, after removal of the references to the ill-
fated European Constitution (O] 2007 C 303, p. 1).
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12. Article 42 deals with access to documents
in the following terms:

‘Any citizen of the Union, and any natural or
legal person residing or having its registered
office in a Member State, has a right of access
to European Parliament, Council and Com-
mission documents’

13. Article 7 of the Charter, under the head-
ing ‘Respect for private and family life, par-
tially reproduces Article 8 of the ECHR, stat-
ing that:

‘Everyone has the right to respect for his
or her private and family life, home and
communications’

14. Finally, Declaration No 17 annexed to the
Final Act of the Maastricht Treaty states that
transparency of the decision-making process
strengthens the democratic nature of the in-
stitutions and the public’s confidence in the
administration, and calls on the Commission
to submit measures designed to improve pub-
lic access to the information available to the
institutions.

B — Secondary Community law

1. Regulation (EC) No 45/2001"

15. Adopted on the basis of Article 286 EC,
this regulation is the main instrument pro-
tecting personal data when they are processed
in any way by Community institutions. It is
one of a package of legislative measures, to-
gether with Directives 95/46/EC® and 97/66/
EC,° which make up the acquis communau-
taire in relation to the protection of personal
data.

16. In this appeal, it is appropriate first to
focus on certain parts of its preamble. Thus,
recital 8 provides that ‘[t]he principles of
data protection should apply to any informa-
tion concerning an identified or identifiable
person.

7 — Regulation of the European Parliament and of the Council
of 18 December 2000 on the protection of individuals with
regard to the processing of personal data by the Community
institutions and bodies and on the free movement of such
data (O] 2001 L 8, p. 1) (‘Regulation No 45/2001’ or ‘the Per-
sonal Data Regulation’).

8 — Directive of the European Parliament and of the Council of
24 October 1995 on the protection of individuals with regard
to the processing of personal data and on the free movement
of such data (OJ 1995 L 281, p. 31).

9 — Directive of the European Parliament and of the Council of
15 December 1997 concerning the processing of personal
data and the protection of privacy in the telecommunica-
tions sector (OJ 1998 L 24, p. 1).
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17. Recital 14 states that the Community
provisions should apply ‘to all processing of
personal data by all Community institutions
and bodies in so far as such processing is car-
ried out in the exercise of activities all or part
of which fall within the scope of Community
law’

18. Next, recital 15 clearly and explicitly
states that ‘[a]ccess to documents, including
conditions for access to documents contain-
ing personal data, is governed by the rules
adopted on the basis of Article 255 [EC] ... the
scope of which includes Titles V and VI of the
[EU] Treaty ...

19. Finally, recital 22 states that ‘[t]he rights
accorded the data subject and the exercise
thereof should not affect the obligations
placed on the controller’

20. The main purpose of Regulation
No 45/2001 is then set out in Article 1(1):

“The institutions and bodies set up by, or
on the basis of, the Treaties establishing the
European Communities, hereinafter referred
to as “Community institutions or bodies’,
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shall protect the fundamental rights and free-
doms of natural persons, and in particular
their right to privacy with respect to the pro-
cessing of personal data ..,

laying emphasis on compliance with the
legal framework adopted under Directive
95/46/EC!

21. Article 2 gives a number of definitions, *°
among which the following are noteworthy:

‘(a) “personal data” shall mean any informa-
tion relating to an identified or identifi-
able natural person ...; an identifiable per-
son is one who can be identified, directly
or indirectly, in particular by reference
to an identification number or to one or
more factors specific to his or her phys-
ical, physiological, mental, economic,
cultural or social identity;

(b) “processing of personal data” ... shall
mean any operation or set of operations
which is performed upon personal data,
whether or not by automatic means, such
as ... disclosure by transmission, dissem-
ination or otherwise making [them]
available ...;

10 — See also Article 2 (Definitions) of Convention No 108.
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(c) “personal data filing system” ... shall
mean any structured set of personal data
which are accessible according to specific
criteria, whether centralised, decentral-
ised or dispersed on a functional or geo-
graphical basis;

22. Article 3(1) and (2) are concerned with
the scope'" of Regulation No 45/2001, and
provide as follows:

‘1. This Regulation shall apply to the process-
ing of personal data by all Community insti-
tutions and bodies in so far as such process-
ing is carried out in the exercise of activities
all or part of which fall within the scope of
Community law.

2. This Regulation shall apply to the process-
ing of personal data wholly or partly by auto-
matic means, and to the processing otherwise
than by automatic means of personal data
which form part of a filing system or are in-
tended to form part of a filing system’

23. As regards data quality, Article 4 essen-
tially provides that personal data must be
processed fairly and lawfully, be collected for

11 — See also Article 3 (Scope) of Convention No 108.

specified, explicit and legitimate purposes
and not be further processed in a way incom-
patible with those purposes.

24. In laying down the principles govern-
ing the management of personal data by the
Community institutions, Article 5 focuses on
the need for the processing to be lawful, so
that data may be processed only if:

‘(a) processing is necessary for the perfor-
mance of a task carried out in the public
interest ... or

(b) processing is necessary for compliance
with a legal obligation to which the con-
troller is subject, or

(d) the data subject has unambiguously giv-
en his or her consent,

12 — See, for comparison, Article 5 (Quality of data) of Conven-
tion No 108.
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25. The rules on the transfer of personal data
to recipients other than Community institu-
tions and bodies subject to Directive 95/46
are contained — without prejudice to Arti-
cles 4, 5, 6 and 10 — in Article 8 of Regulation
No 45/2001, which limits such transfer in the
following terms:

(a) if the recipient establishes that the data
are necessary for the performance of a
task carried out in the public interest or
subject to the exercise of public author-
ity, or

(b) if the recipient establishes the neces-
sity of having the data transferred and
if there is no reason to assume that the
data subject’s legitimate interests might
be prejudiced’
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26. Article 18 sets out the data subject’s
right to object." The following elements are
pertinent:

“The data subject shall have the right:

(a) to object at any time, on compelling le-
gitimate grounds relating to his or her
particular situation, to the processing of
data relating to him or her, except in the
cases covered by Article 5(b), (c) and (d).
Where there is a justified objection, the
processing in question may no longer in-
volve those data;

27. Finally, Directive 95/46 is important for
interpretative purposes, since it is express-
ly referred to in Article 1(1) of Regulation
No 45/2001. That directive requires Member
States to ensure the protection of the funda-
mental rights and freedoms of natural per-
sons and, in particular, their right to privacy
in relation to the processing of personal data,
in order to ensure the free movement of per-
sonal data in the Community.

13 — Regarding the rights of data subjects, see Article 8 (Personal
safeguards for the data subject) of Convention No 108,
which does not, however, expressly provide for a right to
object.
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2. The Community legislation on the right of
access to documents

28. The Code of Conduct concerning public
access to Council and Commission docu-
ments** (‘the Code of Conduct’) contained
a number of rules to deal with conflicts be-
tween access to documents and protection of
privacy. In particular, under the heading ‘Ex-
ceptions, it provided:

“The institutions will refuse access to any doc-
ument where disclosure could undermine:

— the protection of the public interest
(public security), international relations,
monetary stability, court proceedings,
inspections and investigations),

— the protection of the individual and of
privacy,

14 — Formally adopted as regards the Council by Decision
93/731/EC of 20 December 1993 on public access to Coun-
cil documents (O] 1993 L 340, p. 4), most recently amended
by Council Decision 2000/525/EC of 14 August 2000
(O] 2000 L 212, p. 9); formally adopted as regards the Com-
mission by Decision 94/90/ECSC, EC, Euratom of 8 Febru-
ary 1994 on public access to Commission documents (O]
1994 L 46, p. 58) (‘Decision 94/90’), as amended by Com-
mission Decision 96/567/Euratom, ECSC, EC of 19 Sep-
tember 1996 (O] 1996 L 247, p. 45).

29. In  May 2001, Regulation (EC)
No 1049/2001 regarding public access to
European Parliament, Council and Commis-
sion documents was adopted. ** That Regula-
tion, which entered into force on 3 December
2001, defined the principles, conditions and
limits governing the right of access to the
documents of certain institutions referred to
in Article 255 EC.

30. By Decision 2001/937/EC, ECSC,
Euratom, ' Decision 94/90 was repealed and
the provisions of Regulation No 1049/2001
were added as an annex to the Commis-
sion’s rules of procedure." In that way, the
Commission made its practice subject to the
guidelines of Regulation No 1049/2001.

31. In recitals 1, 2 and 3 to Regulation
No 1049/2001, reference is made to the prin-
ciples of openness and transparency, which
derive directly from Article 1 EU, with a view
to bringing the decision-making process clos-
er to citizens and increasing their participa-
tion in that process in a more open manner.
The stated aim is thus to achieve greater le-
gitimacy, efficiency and responsibility on the
part of the administration vis-a-vis citizens,
enhancing the principles of democracy and

15 — Regulation of the European Parliament and of the Council
of 30 May 2001 regarding public access to European Par-
liament, Council and Commission documents (O] 2001
L 145, p. 43) (‘Regulation No 1049/2001’ or ‘the Access
to Documents Regulation’). At the time of presenting this
Opinion, there is much discussion as to whether Regulation
No 1049/2001 should be modified and, if so, in precisely
what way. I have deliberately put those discussions to one
side in considering this appeal, as must the Court.

16 — Commission decision of 5 December 2001 amending its
rules of procedure (O] 2001 L 345, p. 94).

17 — Article 1 of Decision 2001/937.
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respect for fundamental rights provided for
in Article 6 EU and in the Charter. Regula-
tion No 1049/2001 is intended to consolidate
the initiatives taken earlier by the institutions
with a view to making the decision-making
process more transparent.

32. Recitals 4 and 11 to Regulation
No 1049/2001 state as follows:

‘(4) The purpose of this Regulation is to give
the fullest possible effect to the right of
public access to documents and to lay
down the general principles and limits
on such access in accordance with Art-
icle 255(2) ... EC.

(11)In principle, all documents of the insti-
tutions should be accessible to the pub-
lic. However, certain public and private
interests should be protected by way of
exceptions. The institutions should be
entitled to protect their internal con-
sultations and deliberations where neces-
sary to safeguard their ability to carry out
their tasks. In assessing the exceptions,
the institutions should take account of
the principles in Community legislation
concerning the protection of personal
data, in all areas of Union activities’
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33. Under the heading ‘Purpose; Article 1 of
Regulation No 1049/2001 provides as follows:

“The purpose of this Regulation is:

(a) to define the principles, conditions and
limits on grounds of public or private in-
terest governing the right of access to ...
Commission ... documents ... in such a
way as to ensure the widest possible ac-
cess to documents,

(b) to establish rules ensuring the easiest
possible exercise of this right, and

(c) to promote good administrative practice
on access to documents!

34. Article 2, under the heading ‘Beneficiar-
ies and scope, provides as follows:

‘1. Any citizen of the Union, and any natural
or legal person residing or having its regis-
tered office in a Member State, has a right of
access to documents of the institutions, sub-
ject to ... this Regulation.
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2. The institutions may ... grant access to
documents to any natural or legal person not
residing or not having its registered office in
a Member State.

3. This Regulation shall apply to all docu-
ments held by an institution[;] ... documents
drawn up or received by it and in its posses-
sion, in all areas of activity of the European
Union!

35. Article 3 gives certain definitions for the
application of Regulation No 1049/2001, of
which the following is pertinent:

‘For the purpose of this Regulation:

(a) “document” shall mean any content
whatever its medium (written on paper
or stored in electronic form or as a sound,
visual or audiovisual recording) concern-
ing a matter relating to the policies, ac-
tivities and decisions falling within the
institution’s sphere of responsibility;

36. According to Article 4 of Regulation
No 1049/2001, concerning exceptions to the
right to access:

‘1. The institutions shall refuse access to a
document where disclosure would under-
mine the protection of:

(b) privacy and the integrity of the individ-
ual, in particular in accordance with
Community legislation regarding the
protection of personal data.

2. The institutions shall refuse access to a
document where disclosure would under-
mine the protection of:

— the purpose of inspections, investiga-
tions and audits,

unless there is an overriding public interest in
disclosure.

3. Access to a document, drawn up by an
institution for internal use ... which relates
to a matter where the decision has not been
taken by the institution, shall be refused if
disclosure of the document would seriously
undermine the institution’s decision-making
process, unless there is an overriding public
interest in disclosure.
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6. Ifonly parts of the requested document are
covered by any of the exceptions, the remain-
ing parts of the document shall be released.

37. By virtue of Article 6(1) of Regulation
No 1049/2001, an applicant is not obliged to
state his reasons for requesting a document. *®

III — The facts in the proceedings before
the Court of First Instance

38. The Bavarian Lager Co. Ltd (‘Bavarian
Lager’) was established in 1992 to import

18 — The superseded provision in Decision 94/90 likewise did
not require reasons to be given for requests to the Com-
mission for public documents. It merely required that
the application be made in writing and give the necessary
information for the document in question to be identified.
See Case T-174/95 Svenska Journalistforbundet v Council
[1998] ECR 11-2289, paragraph 65.
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bottled German beer for public houses and
bars in the United Kingdom, primarily in the
north of England. However, the applicant was
not able readily to sell its products, since a
large number of such establishments were
tied by exclusive purchasing contracts oblig-
ing them to obtain their supplies of beer from
certain breweries.

39. By virtue of a statutory instrument,"
United Kingdom brewers with rights in more
than 2 000 pubs were required to allow the
managers of those establishments to buy
beer from another brewery, provided that it
was conditioned in a cask and had an alcohol
content exceeding 1.2% by volume (Article
7(2)(a) of the order). That provision was com-
monly known as the ‘Guest Beer Provision’
(‘the GBP).

40. However, in reality, most beers produced
outside the United Kingdom were condi-
tioned and marketed in bottles. They could
not be regarded as ‘cask-conditioned beers’
within the meaning of the GBP and thus did
not fall within its scope. Taking the view that
the GBP constituted a measure having an ef-
fect equivalent to a quantitative restriction on
imports and was therefore incompatible with
Article 28 EC, Bavarian Lager lodged a com-
plaint with the Commission in April 1993.%°

19 — Supply of Beer (Tied Estate) Order 1989 SI 1989/2390.
20 — Registered under number P/93/4490/UK.



COMMISSION v BAVARIAN LAGER

41. The Treaty infringement proceedings ini-
tiated by the Commission against the United
Kingdom in April 1995 under Article 226 EC
reached the stage where the Commission
announced its intention to issue a reasoned
opinion to the United Kingdom Govern-
ment. During the administrative procedure,
a meeting was held on 11 October 1996 (‘the
October 1996 meeting’) between representa-
tives of the Community and United Kingdom
administrative authorities and the Confédé-
ration des Brasseurs du Marché Commun
(‘CBMC’). Bavarian Lager had asked to take
part, but the Commission did not allow it do
to so.

42. The United Kingdom authorities in-
formed the Commission that the GBP was
to be amended, so as to allow bottle-condi-
tioned beer to be sold as a guest beer as well
as cask-conditioned beer. Thereupon, the
Commission told Bavarian Lager that the
Treaty infringement proceedings were to be
suspended. Once the amended version of the
GBP came into force on 22 August 1997, the
Commission shelved the case.

43. By fax of 21 March 1997, Bavarian La-
ger asked the Commission, under the Code
of Conduct, for a copy of the reasoned opin-
ion (which had never been sent). Both that
and further requests were refused. The sub-
sequent application to the Court of First
Instance for the annulment of that decision
was also unsuccessful. The Court of First In-
stance held that safeguarding the objective in
question, namely allowing a Member State to

comply of its own accord with the require-
ments of the Treaty or, if appropriate, to give
it the opportunity to justify its position, war-
ranted, under the heading of protection of
the public interest, refusing access to a pre-
paratory document relating to the investiga-
tion stage of the procedure under Article 226
EC.*

44. In May 1998, Bavarian Lager sought ac-
cess under the Code of Conduct to all the
documents in the Treaty infringement file
lodged by 11 named companies and organ-
isations and three specified categories of
persons or undertakings. Arguing that it was
not the author of the documents in question,
the Commission rejected Bavarian Lager’s re-
peated requests in reliance on the authorship
rule in the Code of Conduct.*

45. In a complaint to the European Ombuds-
man, Bavarian Lager stated that it wished to
obtain the names of the CBMC delegates who
had attended the October 1996 meeting and
those of the companies and persons included
in the 14 categories it had identified in its ini-
tial request for access to the documents, who
had submitted comments to the Commission
regarding the infringement.

21 — Case T-309/97 Bavarian Lager v Commission [1999] ECR
11-3217, paragraphs 45 and 46. That judgment emphasises
that adequate protection exists for all matters that, for legit-
imate reasons, are not required to be made public.

22 — The so-called ‘authorship rule’ was repealed by Regulation
No 1049/2001; see point 99 of this Opinion.
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46. As a result of the European Ombuds-
man’s intervention, after an extensive ex-
change of letters® Bavarian Lager initially
obtained from the Commission the names
and the addresses of those persons who had
agreed to have their names disclosed. Follow-
ing its request for complete disclosure, Bavar-
ian Lager was subsequently sent the names of
25 other persons who had not responded to
the Commission’s request for authorisation
on the ground that, in the absence of a re-
ply, the interests and fundamental rights and
freedoms of the persons concerned did not
prevail and their names had to be disclosed.

47. In November 2000, the Ombudsman
presented his Special Report to the European
Parliament, following the draft recommenda-
tion addressed to the Commission concerning
Bavarian Lager’s complaint.* He concluded
that no fundamental right prevented, in ab-
solute terms, the disclosure of information
given to an administrative authority and that
Directive 95/46 did not require the Commis-
sion to keep secret the names of persons who
submitted views or information to it concern-
ing the exercise of its functions. On that basis,
the Parliament adopted a resolution on the

23 — Paragraphs 27 to 33 of the judgment under appeal.

24 — Special Report from the European Ombudsman to the
European Parliament following the draft recommendation
to the European Commission in complaint 713/98/IJH,
available at http://www.ombudsman.europa.eu/cases/spe-
cialreport.faces/en/380/html.bookmark.
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Special Report, calling on the Commission to
provide the information requested. *

48. The Ombudsman also wrote to the
President of the Commission, at that time
Mr Prodi, expressing concern that the data-
protection rules were being misinterpreted
as implying the existence of a general right to
participate anonymously in public activities,
contrary to the principle of transparency and
the right of public access to documents, both
at Union level and in the Member States.

49. By e-mail of 5 December 2003, Bavarian
Lager requested, this time on the basis of Reg-
ulation No 1049/2001 (which had meanwhile
come into force), access to the documents de-
scribed in point 44 of this Opinion. The Com-
mission, by letter of 27 January 2004, agreed
to disclose certain documents concerning the
October 1996 meeting, but blanked out five
names in the minutes of that meeting because
two people had expressly objected to any dis-
closure of their identity and the Commission
had not been able to contact the other three.

25 — European Parliament resolution on the Special Report to
the European Parliament following the draft recommenda-
tion to the European Commission in complaint 713/98/IJH
(made in accordance with Article 3(7) of the Statute of the
European Ombudsman) (C5 0463/2001 2001/2194(COS)
available at http://www.ombudsman.europa.eu/cases/cor-
respondence.faces/en/3535/html.bookmark.
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50. By a further e-mail of 9 February 2004,
Bavarian Lager made a confirmatory appli-
cation within the meaning of Article 7(2) of
Regulation No 1049/2001, seeking a copy of
the full minutes of the October 1996 meeting,
including the names of all participants.

51. By letter of 18 March 2004, the Commis-
sion rejected the confirmatory application,
contending that Regulation No 45/2001 ap-
plied. In particular, since Bavarian Lager had
not established an express and legitimate pur-
pose or need for such disclosure, the condi-
tions set out in Article 8 of that regulation had
not been met and the exception provided for
in Article 4(1)(b) of Regulation No 1049/2001
was triggered. The Commission added that,
even if the rules on the protection of personal
data did not apply, it could nevertheless re-
fuse to disclose the remaining names under
the third indent of Article 4(2) of Regulation
No 1049/2001, so as not to compromise its
ability to conduct inquiries.

IV — Proceedings before the Court of First
Instance and the judgment under appeal

52. Bavarian Lager lodged an application at
the Registry of the Court of First Instance on
27 May 2004 alleging that it was illegal for the
Commission to have discontinued the Treaty
infringement proceedings against the United

Kingdom and seeking annulment of the de-
cision refusing to disclose the names of cer-
tain attenders at the October 1996 meeting.
On the latter point, it was supported by the
European Data Protection Supervisor (‘the
EDPS’), who intervened in the proceedings.

53. The Commission contended that the ap-
plication should be dismissed.

54. The Court of First Instance first declared
inadmissible the claim that the Commission’s
decision to discontinue the proceedings was
illegal, referring to well-established case-law
concerning the discretionary nature of any
decision to bring proceedings for failure to
fulfil obligations under Article 226 EC. % That
point is not at issue in the appeal.

55. The Court of First Instance then ad-
dressed the thorny problem of the refusal to
provide the names of some attenders at the
October 1996 meeting, specifically those
who had expressly refused to allow such
disclosure.

56. In doing so, it made a number of prelim-
inary observations in which it focused on the
application to this specific case of Regulation

26 — Paragraphs 49 to 59 of the judgment under appeal.
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No 1049/2001, since Bavarian Lager had re-
quested access to the full document. In that
context, the Court of First Instance referred
to the basic principles of that regulation,
namely that applicants for access to docu-
ments are not obliged to state the reasons
for their requests and that in principle access
should be as wide as possible, a decision to
refuse access being valid only if based on one
of the exceptions envisaged, in particular, in
Article 4 of the regulation. It also referred
to settled case-law according to which ex-
ceptions must be construed and applied
restrictively.*’

57. Next, the Court of First Instance exam-
ined the relationship between Regulations
No 1049/2001 and No 45/2001, starting
from the premiss that the exception under
Article 4(1)(b) of Regulation No 1049/2001
concerns cases in which the disclosure of
personal data undermines the protection of
privacy and the integrity of the individual, in
particular under the Community legislation
on the protection of personal data.

58. After referring to the distinct purposes
of the two regulations, the Court of First In-
stance inferred from recital 15 to Regulation

27 — The Court of First Instance here relied on the judgments in
Joined Cases C-174/98 P and C-189/98 P Netherlands and
van der Wal v Commission [2000] ECR I-1, paragraph 27;
Case T-211/00 Kuijer v Council [2002] ECR II-485, para-
graph 55; and Joined Cases T-391/03 and T-70/04 Franchet
and Byk v Commission [2006] ECR 1I-2023, paragraph 84.
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No 45/2001 that access to documents con-
taining personal data is governed by Regula-
tion No 1049/2001, under which the excep-
tion concerning disclosure detrimental to
the protection of the privacy and integrity of
the individual nevertheless implied that the
provisions of the Personal Data Regulation
should be taken into consideration. **

59. The judgment under appeal then re-
viewed the most important aspects of Regu-
lation No 45/2001, such as the concept of
personal data, the definition of processing,
the legality of processing, demonstrating the
need to transfer data under Article 8(b) and
the data subject’s right to object under Art-
icle 18, which it held not to be available in the
present case, since access to those documents
constituted a legal obligation for the purposes
of either Article 5(a) or Article 5(b) of Regula-
tion No 1049/2001 and both limbs fell within
the exceptions to the right to object.”

60. Consequently, the Court of First Instance
narrowed down the debate to the question
whether disclosure of the names of the at-
tenders at the October 1996 meeting would
undermine protection of their privacy and in-
tegrity, so as to trigger Article 4(1)(b) of Regu-
lation No 1049/2001. Here, it took account of

28 — Paragraphs 98 to 102 of the judgment under appeal.
29 — Paragraphs 103 to 109 of the judgment under appeal.
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the interpretative guidelines of the European
Court of Human Rights regarding the right to
privacy, in particular the concept of ‘interfer-
ence’ affecting the privacy of the data subject
within the meaning of Article 8 ECHR.*

61. The Court of First Instance then exam-
ined whether public access to the names of
the participants in that meeting actually and
specifically undermined the protection of
their privacy and integrity.

62. Although it established that the list of
participants in that meeting contained per-
sonal data within the meaning of Article 2(a)
of Regulation No 45/2001 (since it identified
those present), the Court of First Instance
concluded that those persons’ privacy was
not adversely affected, since they had attend-
ed as representatives of the CBMC and not in
a personal capacity. It also pointed out that
the minutes contained no individual opin-
ion attributable to those persons, but mere-
ly positions attributable to the bodies they
represented.

63. The Court of First Instance therefore
found that the mere inclusion of the names of

30 — Paragraphs 110 to 120 of the judgment under appeal.

persons on the list of participants in a meet-
ing, acting on behalf of the bodies they rep-
resented, did not adversely affect or jeopard-
ise their privacy and integrity. It rejected the
view that the mere fact of disclosing the par-
ticipation of a natural person, acting in a pro-
fessional capacity as the representative of a
collective body at a meeting held with a Com-
munity institution where the personal opin-
ion expressed by that person on that occasion
could not be identified, could be regarded as
interference with that person’s private life,*
thus distinguishing the case before it from
Osterreichischer Rundfunk and Others.

64. Since there was thus no interference with
the privacy of the individuals concerned, the
Court of First Instance held that the Commis-
sion had erred in deciding that the exception
provided for in Article 4(1)(b) of Regulation
No 1049/2001 should apply in the present
case. The fact that there was no interference
likewise undermined any right to object.

65. The Court of First Instance also noted
that the Commission had not given any com-
mitment to guarantee the anonymity of the
attenders at the meeting and that the latter
could not expect views they expressed in
connection with an action for failure to fulfil
obligations to be kept secret, quite apart from
the fact that Regulation No 45/2001 does not
require the Commission to keep secret the

31 — Paragraphs 121 to 128 of the judgment under appeal.
32 — Joined Cases C-465/00, C-138/01 and C-139/01 [2003] ECR
1-4989, paragraphs 74 and 75.
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names of persons who communicate opin-
ions or information to it concerning the exer-
cise of its functions. *

66. The Court of First Instance further held
that the Commission had erred in finding,
in the decision withholding the names, that
Bavarian Lager had not established either an
express and legitimate purpose or any need
to obtain the names of the persons partici-
pating in the meeting who, after that meet-
ing, objected to disclosure of their identity.
In the view of the Court of First Instance,
disclosure gave effect to Article 2 of Regula-
tion No 1049/2001 and did not fall within the
exception provided for in Article 4(1)(b) of
that regulation. The applicant was therefore
under no obligation to prove the necessity of
such data transfer within the meaning of
Article 8(b) of Regulation No 45/2001. %

67. Finally, the judgment under appeal exam-
ined the exception concerning protection of
the purpose of inspections, investigations and
audits, as provided for in the third indent of
Article 4(2) of Regulation No 1049/2001 (re-
lied on in the alternative by the Commission
to refuse access to the data in question).*

33 — Paragraphs 134 to 137 of the judgment under appeal.
34 — Paragraphs 138 and 139 of the judgment under appeal.
35 — Paragraphs 141 to 154 of the judgment under appeal.
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68. In the Court of First Instance’s view, the
Commission was not entitled to invoke that
exception for three reasons. First, when the
contested decision was adopted, no investi-
gation was under way whose purpose could
have been jeopardised by disclosure of the
full minutes including the names. Second,
the Commission had expressed views in the
abstract on the harm which disclosure of the
document in question might cause to its in-
vestigation, without proving to a sufficient
legal standard that publication of that docu-
ment would actually and specifically affect
protection of the purposes of the investigative
activity. Finally, proceedings for failure by a
Member State to fulfil obligations do not pro-
vide for confidential treatment for persons
participating in the investigation, with the
exception of the complainant.

69. For all those reasons, the Court of First
Instance annulled the decision withholding
the names and ordered the Commission to
pay the costs.

V - The proceedings before the Court of
Justice and the parties’ grounds of appeal

70. The appeal was lodged at the Registry
of the Court of Justice on 24 January 2008.
The Commission asks the Court to annul the
judgment of the Court of First Instance in
Case T-194/04 and to order Bavarian Lager
to pay the costs in their entirety.
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71. In its response, received at the Court
Registry on 15 April 2008, Bavarian Lager
contends that the appeal should be dismissed
and that the Commission should be ordered
to pay the costs.

72. On 11 April 2008, the EDPS lodged his
statement in intervention, supporting Bavar-
ian Lager, as he had done at first instance.

73. By order of 13 June 2008, the President
of the Court of Justice granted leave to the
Council of the European Union and the Unit-
ed Kingdom of Great Britain and Northern
Ireland to intervene in support of the Com-
mission; the Kingdom of Sweden and the
Republic of Finland to intervene in support
of Bavarian Lager; and the Kingdom of Den-
mark to intervene in support of Bavarian
Lager and the EDPS.

74. There was no reply or rejoinder. However,
the Commission responded to the observa-
tions of those governments and the Council
in a document received at the Court Registry
on 31 December 2008. The EDPS’s response
to the Council’s observations was received on
the same day.

75. At the joint hearing of the present case
with Case C-139/07P Technische Glas-
werke Ilmenau and Joined Cases C-514/07 P,
C-528/07 P and C-532/07 P Sweden and API

v Commission, held on 16 June 2009, all those
who had lodged written pleadings attended to
present oral argument and answer questions
from the Court.

VI — Summary of the positions of the par-
ties and the interveners

A — The appeal

76. In support of its appeal, the Commission
relies on three grounds.

77. First, it criticises the judgment under ap-
peal for failing to apply certain key provisions
of Regulation No 45/2001 on data protection,
in particular Article 8(b), which requires the
person to whom personal data is to be trans-
ferred to demonstrate that the transfer is
necessary.

78. Second, it contends that the Court of
First Instance erred in law by interpreting
restrictively the condition in Article 4(1)(b)
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of Regulation No 1049/2001 so as to exclude
from its scope the Community legislation on
protection of personal data contained in a
document.

79. Third, it alleges that the Court of First
Instance misinterpreted the exception con-
cerning protection of the purpose of investi-
gations in the third indent of Article 4(2) of
Regulation No 1049/2001.

80. The Commission also challenges the
order that it pay all the costs. It submits that,
of the four pleas of nullity put forward at
first instance by Bavarian Lager, three were
declared inadmissible, as the Commission
had contended they should be. Moreover, it
considers that its refusal to disclose the five
names in question was based on a reasonable
interpretation of the data-protection legisla-
tion. From those two factors it infers that the
order for costs was wrong in law.

81. Leaving to one side for the moment the
order for costs, which in any event depends
on my overall conclusion and which I shall
therefore consider at the end of this Opin-
ion, I think the first and second grounds of
appeal should be examined together. The
error of law attributed to the judgment un-
der appeal in the first ground may essentially
derive from a misinterpretation of Article
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4(1)(b) of Regulation No 1049/2001, which is
put forward as the second ground. The only
point made in the first ground of appeal may
thus merely be a further consequence of the
argument put forward by the Commission in
its second ground of appeal.

82. Itistherefore appropriate to deal with the
Commission’s first two grounds of appeal to-
gether. The third, on the other hand, merits
separate consideration.

83. That said, the particular features of this
case raise a number of concerns as to how it
should be decided. These lead me to set out
a series of elements as a structured prelim-
inary analysis, after summarising briefly the
positions taken by Bavarian Lager and the
interveners, before turning to examine the
grounds of appeal.

B — The observations of Bavarian Lager and
the interveners

84. The positions espoused before the Court
of Justice may in essence be summarised as
follows.
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85. The Council, intervening in support of
the Commission, likewise criticises the Court
of First Instance, alleging errors of law in the
judgment under appeal, particularly regard-
ing the interpretation of Articles 2, 5 and 9 of
Regulation No 45/2001 and recital 15 in its
preamble. It also objects to that Court’s inter-
pretation of fundamental rights, in particular
Article 8 ECHR. It considers that respect for
private life must be interpreted broadly, so as
to encompass professional relations, and that
the ECHR and the provisions on protection
of personal data do not overlap entirely, so
that the latter must be applied to matters not
falling within the scope attributed to personal
data by Article 8 ECHR. Finally, the Council
considers that the Court of First Instance’s
interpretation of Article 4(1)(b) of Regulation
No 1049/2001 was partial, divesting the sec-
ond phrase of any legal value, thus depriving
that provision of its useful effect.

86. The United Kingdom Government sup-
ports the positions taken by the Commission
and the Council. In particular, it considers
that there is no justification for equating the
concept of private life in Article 8 ECHR with
that of privacy in Article 4(1)(b) of Regula-
tion No 1049/2001. It contends that the pro-
tection provided by Regulation No 45/2001 is
wider than that provided by the ECHR, rely-
ing on recital 9 to that regulation and on an
interpretation of Directive 95/46. In its view,
any application for documents containing

personal data must comply with the provi-
sions of Regulation No 45/2001.

87. Both Bavarian Lager and the EDPS call
on the Court of Justice to uphold the judg-
ment of the Court of First Instance, fully sup-
porting the analysis it sets out.

88. Bavarian Lager unreservedly supports
the interpretation of Article 4(1)(b) of Regu-
lation No 1049/2001 adopted by the Court
of First Instance. Although it doubts that, in
the present proceedings, the data concerned
may be regarded as ‘personal data’ as defined
by Regulation No 45/2001, it states that, even
if that were the case, that legislation would
not affect the disclosure of such data. In its
view, the lack of specific interference with
private life in the present case means that
the exception in Article 4(1)(b) of Regula-
tion No 1049/2001 is not triggered, since the
second part of that provision, concerning the
protection of personal data, is merely ancil-
lary. It also criticises the Commission’s pro-
posal for reconciling the two regulations at
issue, which it contends is complex, unwork-
able and wrong in law. Finally, it regards the
Commission’s position in its third ground of
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appeal as contrary to the principle of sound
administration.

89. The EDPS focuses on the balance between
the two regulations at issue in this appeal.
Taking as a starting point the widest possible
access to documents, he rejects the view that
Article 8(b) of Regulation No 45/2001 obliges
an applicant seeking to obtain documents
containing data of the kind at issue in this
case to give reasons for his application. He
considers that the protection of personal data
is assured by a system of checks and balances
which calls for a nuanced interpretation of
Regulation No 45/2001. He supports Bavar-
ian Lager’s contention that the second phrase
of Article 4(1)(b) of Regulation No 1049/2001
performs the ancillary function of helping
the Community institutions to judge whether
there has been interference with an individ-
ual’s private life. Finally, he gives his views on
the interpretation of Articles 5, 8 and 18 of
Regulation No 45/2001.

90. The Danish, Finnish and Swedish Gov-
ernments likewise support the judgment un-
der appeal, which they consider to be entirely
correct.
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91. Those three Member States emphasise
the importance of access to documents as a
way of guaranteeing transparency, openness,
democratic legitimacy and public confidence.
They stress that it is private life, rather than
mere personal data, which deserves protec-
tion and consider that the disclosure of the
names of persons participating in a Commis-
sion meeting by virtue of their professional
status cannot actually and specifically harm
the privacy or integrity of such persons. For
that reason, they consider that in this case
the exception in Article 4(1)(b) of Regulation
No 1049/2001 does not apply and that the
Commission was therefore under an obliga-
tion to disclose in full the minutes of the Oc-
tober 1996 meeting.

92. Finally, they state that the Commission’s
interpretation would mean that all personal
data in all areas of the Community institu-
tions’ competence could be declared confi-
dential under the personal data-protection
rules or, at least, that such data would only be
transferred to applicants who could prove the
need for such disclosure after a long and la-
borious procedure. Such a result would greatly
reduce transparency and would run counter
to the objective pursued by the Access to
Documents Regulation.
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VII — Analysis of the appeal

A — The solution proposed for the first and sec-
ond grounds of appeal

1. Comparison of the two regulations at issue

93. First, the Court is here dealing with two
Community regulations, adopted close in
time to one another, protecting two funda-
mental rights of equal value. It is inconceiv-
able that the Community legislator, in adopt-
ing the Access to Documents Regulation, was
unaware of the detailed provisions that he
had laid down barely six months previously
in the Personal Data Regulation. On the con-
trary, recital 15 to Regulation No 45/2001
together with the provisions of Article
4(1)(b) of Regulation No 1049/2001 make it
clear beyond doubt that the legislator wished
appropriate protection of privacy, having re-
gard to the principles laid down in the Com-
munity data-protection legislation, to form

an integral part of the arrangements govern-
ing access to documents.

94. It is likewise inconceivable that the legis-
lator wished the earlier regulation to under-
mine and render ineffective the provisions
on access to documents. Indeed, recital 15
to the Personal Data Regulation specifically
states that ‘[a]ccess to documents, including
conditions for access to documents containing
personal data, is governed by the rules adopt-
ed on the basis of Article 255 [EC]’ (empha-
sis added). Furthermore, although when the
Personal Data Regulation entered into force
the Access to Documents Regulation had
not yet formally been adopted, the principles
concerning access to documents dated back
to the Code of Conduct; and the Commis-
sion’s proposal for what became Regulation
No 1049/2001 had been published towards
the end of June 2000, nearly six months
previously.

95. Second, because the two fundamental
rights at issue are of equal importance, there
can be no question of ignoring one right in
order to give priority to the other right. The
Court of Justice has previously pointed out
that, in circumstances in which fundamental
rights collide, the conflicting interests must
be weighed in order to seek a fair balance be-
tween those interests and the fundamental

36 — 0] 2000 C 177E, p. 70.
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rights at stake.” However, the ideal solution
is clearly one that avoids making an invidious
choice between two such rights.

96. Third, as has been pointed out by a num-
ber of parties, the two regulations pursue dif-
ferent objectives.

97. Before delving into the detailed text of
the two regulations, I should point out that
the two fundamental rights to which each
separately gives effect have emerged in Com-
munity law only recently, in comparison with
other rights that are of a much earlier vintage.

98. Thus, access to documents was not part of
the Community legal order until the adoption
of Declaration No 17, annexed to the Treaty

37 — Case C-112/00 Schmidberger [2003] ECR 1-5659, para-
graphs 80 and 81, and Case C-275/06 Promusicae [2008]
ECR 1-271, paragraph 70. Regarding the principle of con-
stitutional interpretation of German origin — praktische
Konkordanz — referred to by the Commission in its appeal,
see, for example, Hesse, K., Grundziige des Verfassungsre-
chts der Bundesrepublik Deutschland, ed. C.F. Miller, 20th
edition, Heidelberg, 1999, p. 28.
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on European Union, which was subsequently
implemented in the Code of Conduct. *

99. The Access to Documents Regulation
aspires ‘to ensure the widest possible access
to documents, according to Article 1(a). The
documents that it targets are, according to
Article 3(a), those containing ‘any content ...
concerning a matter relating to the policies,
activities and decisions falling within the in-
stitution’s sphere of responsibility. The right
of access extends, under Article 2(3), to all
documents in the possession of an institution,
both those which it has drawn up itself and
those which it has received from elsewhere.
That constitutes a further advance towards
openness, superseding as it does the so-called
‘authorship rule’ on the basis of which insti-
tutions refused to disclose documents that
they had not themselves drawn up, refer-
ring the applicant instead to the document’s

38 — Regarding the development of this right of access to docu-
ments of Community institutions, see the Opinion of
Advocate General Léger in Case C-353/99 P Council v
Hautala [2001] ECR 1-9565, point 47 et seq. and the Opin-
ion of Advocate General Poiares Maduro in Case C-64/05 P
Sweden v Commission and Others [2007] ECR 1-11389,
points 37 to 40. By way of comparison, the Swedish Gov-
ernment pointed out at the hearing that this principle is
included in its national Constitution and has been applied
for more than 200 years. The judgment in Case C-58/94
Netherlands v Council [1996] ECR 1-2169, paragraph 34,
states that the principle of access to documents is enshrined
in the legislation of most Member States; see also the Opin-
ion of Advocate General Tesauro in that case, points 14
and 15. Most recently, a new Council of Europe Convention
on Access to Official Documents (Convention No 205) has
been drawn up and was opened for signature on 18 June
2009: see http://conventions.coe.int/Reports/EN/Treaties/
Html/205.htm.
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author.® Thus, it seems clear to me that the
thinking behind the Community legislation
on access to documents has evolved steadily
towards ever-increasing access, openness and
transparency.

100. Although the fundamental right to the
protection of private life is a traditional ele-
ment of national constitutions and declar-
ations of human rights, its extension to the
protection of personal data came about only
with technical advances and the generalised
use of computers. Convention No 108 made a
pioneering contribution to the protection of
this aspect of private life, entering the Com-
munity legal order through the common con-
stitutional traditions of the Member States. *°

101. The purpose of the Personal Data Regu-
lation is to ensure that Community institu-
tions and associated and equivalent bodies
‘protect the fundamental rights and freedoms
of natural persons, and in particular their

39 — See my Opinion of 10 April 2008 in Case C-345/06 Heinrich
[2009] ECR I-1659, point 123.

40 — As to the evolution of the right to private life and the pro-
tection of data in Directive 95/46 (one of the measures in
the legislative package referred to in point 15 of this Opin-
ion), see the Opinion of Advocate General Ruiz-Jarabo
Colomer of 22 December 2008 in Case C-553/07 Rijkeboer
[2009] ECR 1-3889, point 18 et seq.

right to privacy with respect to the processing
of personal data’ (Article 1(1)). The regulation
protects any ‘processing’ of ‘personal data’
(both broadly defined, in Article 2(b) and (a)
respectively) ¥ and applies ‘to the processing
of personal data wholly or partly by automatic
means, and to the processing otherwise than
by automatic means of personal data which
form part of a filing system or are intended to
form part of a filing system’ (Article 3(2)).*
Other forms of data processing, for example to
grant access to documents, are not included in
that definition.

102. Let me pause there to take stock.

103. The Access to Documents Regulation is
concerned with transparency and open gov-
ernment and requires disclosure to the pub-
lic®® of documents whose substance concerns
‘the policies, activities and decisions’ of the
Community institutions. The Personal Data

41 — The Court of Justice has similarly acknowledged the broad
scope of Directive 95/46: see Rijkeboer, cited in footnote 40
above, paragraph 59.

42 — For the definition of ‘filing system; see Article 2(c) of Regu-
lation No 45/2001.

43 — The judgment in Case C-266/05 P Sisén v Council [2007]
ECR 1-1233, paragraphs 43 and 44, lays emphasis on open-
ness, deriving from the lack of any requirement that citizens
demonstrate an interest in obtaining access to documents.
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Regulation protects data processed automat-
ically or semi-automatically, and data con-
tained, or intended to be contained, in filing
systems, from inappropriate processing. It is
about what to do with data, not about what to
do with documents.

104. It seems to me that not only do these
two regulations pursue different objectives,
but that — properly construed — there is no
reason to assume that their provisions neces-
sarily collide.

105. The cornerstone of the solution
that I propose for reconciling Regulation
No 45/2001 and Regulation No 1049/2001
is — as will be evident — the way in which I
read Article 3(2) of Regulation No 45/2001.
Neither the Court of First Instance nor the
parties have approached the case in this way.
Before turning to examine in more detail the
consequences of my approach, I must there-
fore ask myself whether there is any obvious
flaw in my reasoning.
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106. The principal objection that might be
raised is that I am reading too much into
Article 3(2) as compared with Article 3(1).
The argument runs as follows. Article 3(1) is
what really defines the scope of Regulation
No 45/2001. Article 3(2) merely provides ad-
ditional clarification. If one takes Article 3(1)
as the ‘lead provision’ and treats Article 3(2)
as ancillary to it, Article 3(1) is indeed suffi-
ciently broad in scope to lead to a clash with
Regulation No 1049/2001 (since disclosure
of documents under the latter is, unques-
tionably, something that is ‘carried out in the
exercise of activities all or part of which fall
within the scope of Community law’ and the
definitions of ‘personal data’ and ‘process-
ing’ in Article 2(a) and (b) respectively are so
broad that they encompass such disclosure).

107. Let me examine that objection by ref-
erence to (a) the travaux préparatoires for
Regulation No 45/2001 and (b) the existing
case-law on the scope of both Directive 95/46
and Regulation No 45/2001. Following that
analysis, I shall consider two other possible
objections to my approach.
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(a) The travaux préparatoires for Regulation
No 45/2001

108. The explanatory memorandum to
the Commission proposal for Regulation
No 45/2001* (‘the EM’) opens with the fol-
lowing passage: ‘Community institutions and
bodies, and the Commission in particular,
handle personal data as part of their everyday
work. The Commission exchanges personal
data with Member States in implementing the
common agricultural policy and the Structur-
al Funds, in administering the customs union
and in pursuing other Community policies. In
order that data protection might be seamless,
the Commission, when it proposed Directive
95/46/EC in 1990, declared that it too would
observe the principles that it contained.*

109. The EM goes on to note that, when
Directive 95/46 was adopted, ‘the Commis-
sion and the Council undertook, in a public
declaration, to comply with the Directive,
and called upon the other Community in-
stitutions and bodies to do likewise’* After
referring to the insertion, into the EC Treaty,
of what is now Article 286 EC by the Treaty of
Amsterdam, the EM summarises the text of
that article, which provides that Community

44 — Proposal for a regulation of the European Parliament and of
the Council on the protection of individuals with regard to
the processing of personal data by the institutions and bod-
ies of the Community and on the free movement of such
data (COM(1999) 337 final (14.7.1999)).

45 — Atp.2.

46 — Ibid.

institutions and bodies will have to apply the
Community rules on the protection of per-
sonal data and that the application of those
rules will have to be monitored by an inde-
pendent supervisory body. The EM concludes
with the words, ‘[t]he present proposal for a
Regulation is designed to attain this twin
objective’

110. The EM has — self-evidently — no legally
binding effect. It is nevertheless helpful in
understanding why Regulation No 45/2001
came about. It suggests strongly that the
legislator was only concerned to ensure that
the considerable volume of personal data
handled by the Community institutions on a
day-to-day basis, as a necessary part of imple-
menting and administering Community pol-
icies, would be treated in an appropriate way.
Such data will, typically, be processed wholly
or partly by automatic means. Where they are
processed other than by automatic means,
they will be data that form, or are intended to
form, part of a filing system or database. That
is, precisely, the scope given to the ensuing
regulation by Article 3(2).

111. Against that background, what does the
proposal for a regulation itself yield by way of
further guidance?
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112. First, the comments on Article 1 (the
object of the regulation) are illuminating.
They indicate that, ‘[t]he protection afforded
[by Article 1] extends not only to the process-
ing of data on employees of the institutions or
on any other person working on behalf of the
institutions, but also to the processing of data
on any natural person external to the institu-
tions, such as suppliers or persons in receipt
of monies from Community funds. Personal
information transmitted by the Member
States to the Commission in connection with
the management or monitoring of the pay-
ment of Community subsidies is, in particu-
lar, protected under this Regulation’ Thus,
‘the object of the present Regulation is differ-
ent from that of [Directive 95/46].% Later in
the same section, the Commission explains
that the regulation ‘will clearly have the effect
... of ensuring that personal data transmitted,
for the purpose of the performance of their
duties, to Community institutions and bodies
will be dealt with under conditions ensuring
respect for the fundamental rights and free-

doms of data subjects ... *

113. All this is a far cry from the inciden-
tal inclusion of personal data in a document
recording a working meeting convened by a
Community institution.

47 — Atp. 36.
48 — Atp.37.
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114. Second, the comment to Article 3(1) ex-
plains that ‘the Regulation applies to the pro-
cessing of personal data by all Community in-
stitutions and bodies’ and goes on to list those
institutions and to draw a careful distinction
between ‘activities carried out under the EC
Treaty, the ECSC Treaty or the Euratom
Treaty, or even, where appropriate, under
Title VI of the Union Treaty’ (which are all
covered) and ‘the processing of personal data
by bodies set up under Title VI of the Union
Treaty, such as Europol’ (which is not).*

115. Third, the commentary to Article 3(2)
is under the heading: ‘Processing subject to
the regulation’ (the implication being that
other processing is not subject to the regu-
lation). It states: ‘“This paragraph reproduces
Article 3(1) ... [of] Directive [95/46]" and then
merely repeats, verbatim, the actual wording
of Article 3(2) (which appears to have re-
mained unchanged from the proposal for the
Regulation as adopted).*

116. Simple examination of the texts of Art-
icle 3 of Directive 95/46 and Article 3 of Reg-
ulation No 45/2001 reveals that the Commu-
nity legislator wrote the two clauses defining
scope opposite ways round in the regulation

49 — Atpp.37and 38.
50 — Atp. 38.
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and in the directive. Thus, Directive 95/46
‘leads’ with an Article 3(1) that defines what
processing is subject to the directive (match-
ing Article 3(2) of Regulation No 45/2001)
and then goes on to specify, in its Article 3(2),
the context in which such processing is regu-
lated (corresponding to Article 3(1) of Regu-
lation No 45/2001).

117. Against that background, it seems to
me safe to conclude that, within Regulation
No 45/2001, Article 3(2) should not be read
as subordinate or ancillary to Article 3(1).
The two limbs of Article 3 simply correspond
to different aspects of defining the ‘scope’ of
the measure. One deals with what is regu-
lated (automatic and semi-automatic data
processing and non-automatic processing of
data from, or destined for inclusion in, data-
bases (or, as the regulation describes them,
‘filing systems’)). The other deals with when it
is regulated (that is, when the data controller
is engaged in various categories of activity).
The Community legislator was clearly indif-
ferent as to whether he dealt first with ‘what
does this cover? and then with ‘when does
this apply?, or whether he treated these two
aspects in reverse order. What is important
is that, fogether, the answers to these two

questions determine the scope of the Com-
munity measure, be it regulation or directive.

(b) The case-law

118. Although there are not many cases
dealing with the interpretation of Article 3 of
Directive 95/46, Osterreichischer Rundfunk
and Others,” Lindgvist®® and Satakunnan
Markkinapérssi and Satamedia > are note-
worthy. In the analysis that follows, it is im-
portant to bear in mind that Article 3(1) of
Directive 95/46 is the equivalent provision
to Article 3(2) of Regulation No 45/2001,
whereas Article 3(2) of the directive cor-
responds (roughly, and with exceptions) to
Article 3(1) of the regulation.

119. In  Osterreichischer Rundfunk and
Others, the Court was dealing with the
Austrian legislation under which bodies sub-
ject to control by the Rechnungshof (Court
of Auditors) were required to inform it of
the salaries or pensions of persons receiv-
ing more than a specified reference amount.

51 — Cited in footnote 32 above.
52 — Case C-101/01 [2003] ECR I-12971.
53 — Case C-73/07 [2008] ECR 1-9893.
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It seems clear from the case report that that
material was (necessarily) drawn from the
payroll and pensions records of the bodies
concerned, by applying appropriate search
criteria. The material was then summarised
by the Rechnungshof in a report transmit-
ted to the Nationalrat, the Bundesrat and the
Landtage (the lower and upper chambers of
the Federal Parliament and the provincial as-
semblies). The report was also made available
to the general public. The case proceeded on
the basis that the Rechnungshof’s report had
to give the names of the persons concerned
and, against each name, the amount of annual
remuneration received. **

120. Much of the Court’s judgment was spent
in examining whether the Rechnungshof’s ac-
tivities fell outside the scope of Article 3(2) of
Directive 95/46 because they involved no link
with free movement. Having decided that the
directive did apply, the Court proceeded to
interpret it. It therefore seems that the Court
must have been satisfied that the extraction
and transmission of the material in question
involved (at the least) ‘the processing other-
wise than by automatic means of personal
data which form part of a filing system or
are intended to form part of a filing system’
within Article 3(1) of that directive. On the
facts, that seems an eminently reasonable
approach.

54 — See paragraphs 3 to 5 of the judgment.
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121. Lindqvist concerned a volunteer cat-
echist with the Swedish Church who, as part
of a data-processing course she was taking,
had to set up a homepage on the internet. She
therefore set up internet pages on her per-
sonal computer at home (pages which, at her
request, were linked to the Swedish Church’s
website). In those pages, in order to allow pa-
rishioners preparing for their confirmation to
obtain information that they might need, she
gave details about herself and 18 colleagues
in the parish. The details given were unques-
tionably ‘personal data’*® The Court held that
the operation of loading personal data on an
internet page must be considered to be ‘pro-
cessing’ within the definition in Article 2(b)
of Directive 95/46 (which mirrors that in
Article 2(b) of Regulation No 45/2001).

122. It remained to be determined whether
such processing came within Article 3(1) of

55 — The pages ‘sometimes [included] their full names and
in other cases only their first names. Mrs Lindqvist also
described, in a mildly humorous manner, the jobs held
by her colleagues and their hobbies. In many cases family
circumstances and telephone numbers and other matters
were mentioned’ (paragraph 13). Indeed, the Court further
found that Mrs Lindqvist’s additional statement that one of
her colleagues had injured her foot and was on half-time
on medical grounds was ‘personal data concerning health’
within the meaning of Article 8(1) of Directive 95/46 that
could not be processed (paragraphs 49 to 51).
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Directive 95/46. The Court ruled that, ‘.. pla-
cing information on an internet page entails,
under current technical and computer proce-
dures, the operation of loading that page onto
a server and the operations necessary to make
that page accessible to people who are con-
nected to the internet. Such operations are

performed, at least in part, automatically’

123. For that reason, the answer to the first
question referred was that the operation in
question constituted ‘the processing of per-
sonal data wholly or partly by automatic
means’ within the meaning of Article 3(1) of
Directive 95/46. The Court therefore did not
need to consider whether that operation was
‘the processing otherwise than by automatic
means of personal data which form part of
a filing system or are intended to form part
of a filing system’ (the final element within
Article 3(1) of the directive). Accordingly, the
judgment gives no guidance as to what such a
filing system entails.

124. As with Osterreichischer Rundfunk and
Others, the Court then went on to consider
whether Mrs Lindqvist’s activities fell outside
the scope of Article 3(2) of Directive 95/46
and, having held that the directive did apply,
to rule on its interpretation.

56 — Paragraph 26, emphasis added.

125. The clear implication of Lindgvist is
that, as soon as processing of personal data
is automatic or partly automatic, it falls with-
in the scope of the data-protection legisla-
tion (be that Directive 95/46 or Regulation
No 45/2001). However, a request for dis-
closure of documents made under Regula-
tion No 1049/2001 is not — as I understand
it — treated in that way. Rather, it is examined
individually and manually. >

126. Finally, in Satakunnan Markkinaporssi
and Satamedia, the Court had to exam-
ine dissemination by Satakunnan Markki-
naporssi Oy (‘Satakunnan’) and Satamedia
Oy (‘Satamedia’) of tax data concerning some
1.2 million natural persons lawfully obtained
from the Finnish tax authorities. The Ti-
etosuojavaltuutettu (Finnish Data Protection
Ombudsman) had applied to the national
court for orders prohibiting collection and
dissemination of such data. Satakunnan and
Satamedia pleaded that what they were doing
was the processing of data carried out solely
for journalistic purposes.

127. The Court in its judgment proceeded
directly from finding that the data were per-
sonal data within the meaning of Article 2(a)

57 — I consider below, in point 135 et seq., the possibility that the
use of a computer search function might nevertheless bring
such an exercise within the concept of ‘processing ... partly
by automatic means’
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of Directive 95/46, and that the activity in
question was ‘processing of personal data’
within the definition in Article 2(b) of the
directive, to concluding that the activities
in which Satakunnan was engaged were
the ‘processing of personal data’ within the
meaning of Article 3(1) of the directive.*® The
Court then examined the exceptions in Art-
icle 3(2) of the directive, held that they did
not apply and went on to construe Article 9 of
the directive (on processing of personal data
carried out solely for journalistic purposes).

128. Advocate General Kokott did, however,
pause to examine whether the activities in
question fell within the precise wording of
Article 3(1) of Directive 95/46.%° She dealt
with the essence of that issue succinctly but
clearly in the following terms: ‘It is probable
that the operations referred to by the national
court are carried out at least partly by auto-
matic means [leaving aside disclosure by CD-
ROM]. However, the automation of disclosure
requires no further explanation because the
publication of tax data on paper constitutes
a filing system and disclosure in the form of a
text-messaging service presupposes the con-
sultation of a filing system. Consequently, all
the abovementioned activities, including dis-
closure of data by means of CD-ROM, involve

58 — See paragraphs 35 to 37.
59 — In points 33 to 35 of her Opinion.
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the processing of data which form part of, or
are intended to form part of, a filing system. ®
Accordingly, she concluded that the activ-
ities in question fell within Article 3(1) of the

directive.

129. That analysis parallels my analysis in the
present case.

130. I should also briefly mention Nicolaou
v Commission® (the only case, to my know-
ledge, on Article 3 of Regulation No 45/2001).
That case concerned the ‘leak’ to the press of
material relating to an investigation involving
a former member of the Court of Auditors.
The Court of First Instance confined itself to
examining the terms of Article 3(1) of Regula-
tion No 45/2001, the definitions of ‘personal
data’ and ‘processing’ in Article 2(a) and (b)
respectively and what constitutes lawful pro-
cessing within the meaning of Article 5. It did
not examine Article 3(2) at all.

60 — In point 34.

61 — Judgment of the Court of First Instance of 12 September
2007 in Case T-259/03.



COMMISSION v BAVARIAN LAGER

131. It seems to me that none of those cases
presents an insuperable obstacle to reading
Article 3(2) of Regulation No 45/2001 as I
have suggested.

(c) Further objections

132. I should, however, examine two further
possible objections to the position that I am
espousing.

133. First, suppose that a person requests
and receives a document from a Community
institution, without having to justify that re-
quest, by virtue of Article 6(1) of Regulation
No 1049/2001. Suppose that person then
makes use of modern technology to scan the
document and applies automatic or partly
automatic processing to the resulting elec-
tronic version (for example, in order to
e-mail everyone whose name appears in that
document). Would that not circumvent the
strict data-protection regime of Regulation
No 45/2001?

134. I do not believe that it does. The docu-
ment is obtained under the access to docu-
ments rules. However, any further use of

the document so obtained that involved
automatic or partly automatic processing —
or that involved putting (or intending to put)
the document, together with others, onto a
database — would fall within the scope of Art-
icle 3(1) of Directive 95/46. It would there-
fore, from that point onwards, be subject to
the data-protection regime through the na-
tional rules implementing that directive.

135. Second, it is common knowledge that
the search function in many types of com-
puter software can be used to find and re-
trieve particular items by applying specified
criteria. With increasing frequency, surely,
material is stored electronically. That func-
tion must therefore routinely be applied in
order to find and retrieve a particular docu-
ment, access to which has been requested un-
der Regulation No 1049/2001 (and which in-
cidentally contains personal data such as the
names of attenders at a meeting). Is that not
either ‘the processing otherwise than by au-
tomatic means of personal data which form
part of a filing system or are intended to form
part of a filing system’ or, indeed, ‘the pro-
cessing of personal data ... partly by automatic
means’?

136. To answer this twofold objection, my
starting point is (and, I think, must be) to
accept that minutes of various meetings in-
deed tend to be stored and/or classified to-
gether; that such storage may well be in
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electronic form; and that a person dealing
with a request for a document under Regula-
tion No 1049/2001 might very reasonably use
a search function on a computer in order to
locate the document requested.

137. In essence, the answer to the first part
of this objection is that the ‘filing system’ in
question is not a ‘structured set of personal
data which are accessible according to spe-
cific criteria, as defined by Article 2(c) of
Regulation No 45/2001. The essence of what
is being stored is the record of each meeting,
not the incidental personal data to be found
in the names of the attenders.

138. That may be contrasted with (for exam-
ple) a filing system containing the records of
all applications for payments in the milk sec-
tor of the common agricultural policy dur-
ing the current calendar year. Here, although
what is stored is again ‘each record; the name
of the claimant is in no sense ‘incidental. It
seems very likely that the software to help
with the processing of such claims would be
set up so that ‘search by name’ was an eas-
ily performed (and frequently performed)
operation.

I - 6092

139. In contrast, in dealing with a request for
access to documents, the act of searching is
typically performed on the document using
various search criteria (‘meeting of [date],
‘committee [reference number]; and so forth)
that have nothing to do with personal data
like the names of attenders at a meeting.
The personal data as such will not serve as a
standard search criterion. It follows that this
is document processing, not data processing.

140. Iaccept that the use of a search function
systematically to retrieve the minutes of all
meetings in which Mr X took part would raise
very awkward issues. It might be argued that
what was being processed was still the min-
utes rather than the personal data; and that
the operation was not being performed on a
‘structured set of personal data’ (Article 2(c)
of Regulation No 45/2001). At the same time,
it is clear that the search would be, specifical-
ly, ‘an operation ... which is performed upon
personal data’ (and hence processing within
the definition in Article 2(b) of Regulation
No 45/2001). Indeed, its whole raison détre
would be to identify and track Mr X’s partici-
pation in meetings.

141. Given the aims and purpose of Regula-
tion No 45/2001, it seems to me that at that
stage the focus would have shifted sufficiently
away from the minutes and towards the per-
sonal data being processed for Regulation
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No 45/2001 to apply. A request for ‘all min-
utes of meetings involving Mr X' (even if
lodged under Regulation No 1049/2001) is,
on closer inspection, a request to process in-
formation about Mr X (the search by name
being used to group together all the informa-
tion of a particular type that is about that spe-
cific individual). Such a request is therefore,
in reality, a disguised request for information
about Mr X and his activities rather than a
request for documents that happen, inciden-
tally, to mention Mr X. It should be dealt with
as what it truly is: a request involving the pro-
cessing of personal data.®

142. Normally, however, using a search
function on a computer in order to locate
a document requested under the Access to
Documents Regulation would not constitute
‘the processing otherwise than by automatic
means of personal data which form part of a
filing system or are intended to form part of
a filing system’

143. That said, the difficulty still remains
that in Lindgvist the Court held that, once

62 — See further points 158 to 166 of this Opinion. Fortunately,
the present case does not concern quite such a thorny issue,
even if it seems that Bavarian Lager was indeed interested
in ascertaining precisely who had attended the October
1996 meeting.

processing is automatic or partly automatic,
it is caught by the data-protection rules — the
way in which the data are held becomes ir-
relevant. I must therefore now address the
second part of the objection: the question
whether the mere use of a search function
constitutes ‘the processing of personal data ...
partly by automatic means.

144. It seems to me that the answer lies in
the fact that the search function merely rep-
licates something that could (much more
laboriously) be done manually, just as an
electric drill bores a hole more swiftly and
effectively than a brace and bit.®® Human in-
tervention is first needed to read and analyse
the request for a document, and to consider
whether, for example, the request involves a
‘sensitive document’ under Article 9 of Regu-
lation No 1049/2001. The guiding mind of the
operator is still essential in order to specify
the initial search criteria and, if necessary,
to refine the search. Once the document has
been located, man must again take over from
machine in order to review the document and
determine whether access should be granted
in full, whether one of the exceptions in Art-
icle 4 of the regulation applies, and to work
out how — if so — to give access to the re-
mainder of the document as required by
Article 4(6).

63 — An old-fashioned revolving tool for boring holes.
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145. In dealing with a request for access to
documents, the official handling the request
thus decides whether, and to what extent, he
needs to use a search function, and also de-
termines what the search term(s) should be.
A human brain is still directing the technol-
ogy, just as the handyman still manipulates
the electric drill that has replaced the brace
and bit.

146. In my view, such a sequence of oper-
ations, in which the individual human ele-
ment plays such a preponderant part and
retains control throughout, should not be
considered to be ‘the processing of personal
data ... partly by automatic means’ within
the meaning of Article 3(2) of Regulation
No 45/2001.% In particular, it can be distin-
guished from the loading of internet pages (as
in Lindqvist) where part of the operation is
intrinsically automated.

147. 1 accept that it is possible to argue that
the Community legislator intended, in Regu-
lation No 45/2001, to ‘cast the net wide’ (as
evidenced by the breadth of the definitions of
‘personal data’ and ‘processing’ in Article 2(a)

64 — I deliberately leave aside the question whether it would be
possible, by the application of artificial intelligence (‘AT’),
to replace any/some/most/all of the functions currently
performed manually. From what the Court has been told,
the facts appear to be as I have described them here. Fur-
thermore, it seems a little unlikely that the Community leg-
islator had Al potential in mind when framing Regulation
No 1049/2001.
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and (b) respectively) and that, applying the
same principle, the concept of what is auto-
matic or semi-automatic processing in Art-
icle 3(2) should also be given the widest pos-
sible meaning.

148. My answer to that is twofold.

149. First, defining the scope of a Commu-
nity instrument is not the same as defining
the meaning of terms to be construed within
that scope. Second, such a broad reading of
the scope of Regulation No 45/2001 reduces
the effectiveness of Regulation No 1049/2001
to an unacceptable degree. A significant pro-
portion of documents contain — somewhere
or other — a reference to a name or other per-
sonal data. When the Community legislator
says, in recital 15 to Regulation No 45/2001,
that ‘access to documents, including condi-
tions for access to documents containing per-
sonal data [emphasis added], is governed by
the rules adopted on the basis of Article 255
[EC], the scope of which includes Titles V
and VI of the [EU] Treaty [now, therefore,
by Regulation No 1049/2001]; it seems to me
that we should take him at his word.
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150. Accordingly, I remain of the view that
the Court should construe Article 3(2) of
Regulation No 45/2001 as defining the cir-
cumstances in which that regulation applies
(‘the processing of personal data wholly or
partly by automatic means and ... the pro-
cessing otherwise than by automatic means
of personal data which form part of a filing
system or are intended to form part of a filing
system’). Such processing of personal data by
all Community institutions is then (applying
Article 3(1) of the regulation) covered in so
far as it is ‘carried out in the exercise of activ-
ities all or part of which fall within the scope
of Community law’ Other circumstances are
not covered by Regulation No 45/2001. They
fall to be dealt with under the applicable rules
— in particular, where requests are made to
Community institutions for access to docu-
ments, under Regulation No 1049/2001.

2. The consequences of reconciling the two
regulations in this way

151. Let me first stress certain facts specific
to this case, which will shape my reasoning.
We are concerned with an application made
to obtain a specific document: the full min-
utes of a meeting. The application was made
under Regulation No 1049/2001, Article 6

of which specifically provides that an appli-
cant is not required to give reasons for his
application.

152. Since, on receiving this application, the
Community institution will observe that the
document requested contains personal data,
it must first assess whether the disclosure of
such data infringes the privacy and integrity
of the data subject, since Article 4(1)(b) of
Regulation No 1049/2001 provides for pro-
tection of the right to private life, as formu-
lated by the ECHR. If disclosure constitutes
potential interference, to use the ECHR ter-
minology, the Commission will then have to
consider whether that encroachment is justi-
fied under the parameters set by Article 8(2)
ECHR.®

153. Inthat context, I consider that the Court
of First Instance erred in holding that the dis-
closure to third parties of the names of those
present at the October 1996 meeting did not
amount to a potential interference with pri-
vate life. The interpretation of the concept of

65 — This is the procedure followed by the European Court of
Human Rights (‘the ECHR Court’) (see, for example, its
judgments of 16 February 2000 in Amann v. Switzerland
[GC], no. 27798/95, ECHR 2000-11, § 65, and of 4 May 2000
in Rotaru v. Rumania [GC], no. 28341/95, ECHR 2000-V, §
65), which the Court of Justice adopts in considering poten-
tial human rights infringements; see Osterreichischer Rund-
funk and Others, cited in footnote 32 above, paragraphs 73
to 90.
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‘interference’ adopted by the ECHR Court is
very broad. * The names identify the persons.
In principle, therefore their disclosure (even
in the context of business relations) consti-
tutes potential interference of that kind. ¢

154. Accordingly, the issue is whether such
potential interference, in that form and in
that particular context, is justifiable. It seems

66 — See, for example, the judgments of the ECHR Court of
24 April 1990 Huvig v. France, Series A no. 176-B, §§ 8
and 25; of 16 December 1992 Niemietz v. Germany, Series
A no. 251-B, § 29; and of 28 April 2003 Peck v. the United
Kingdom, no. 44647/98, ECHR 2003-1, § 57.

67 — Regarding protection of names by the ECHR Court, see the
judgments of 22 February 1994 in Burghartz v. Switzerland,
Series A no. 280-B, p. 28, § 24; of 25 November 1994 in
Stjerna v. Finland, Series A no. 299-B, p. 60, § 37; of 11 Sep-
tember 2007 in Bulgakov v. Ukraine, no. 59894/00, § 43, and
the case-law there cited. In Community law, with regard to
names, see in particular the Opinion of Advocate General
Jacobs in Case C-168/91 Konstantinidis [1993] ECR I-1191,
point 40, where he states: ‘A person’s right to his name is
fundamental in every sense of the word. After all, what are
we without our name? It is our name that distinguishes each
of us from the rest of humanity. It is our name that gives us
a sense of identity, dignity and self esteem. To strip a person
of his rightful name is the ultimate degradation, as is evi-
denced by the common practice of repressive penal regimes
which consists in substituting a number for the prisoner’s
name. In the case of Mr Konstantinidis the violation of his
moral rights, if he is compelled to bear the name “Hrés-
tos” instead of “Christos’, is particularly great; not only is
his ethnic origin disguised, since “Hréstos” does not look
or sound like a Greek name and has a vaguely Slavonic fla-
vour, but in addition his religious sentiments are offended,
since the Christian character of his name is destroyed. At
the hearing Mr Konstantinidis pointed out that he owes his
name to his date of birth (25 December), Christos being
the Greek name for the founder of the “Christian” — not
“Hréstian” — religion. See also Case C-148/02 Garcia Avello
[2003] ECR I-11613, paragraph 25, and Case C-353/06
Grunkin and Paul [2008] ECR 1-7639, paragraph 22 et seq.,
together with my Opinion in that case and the Opinion
of Advocate General Jacobs in Case C-96/04 Standesamt
Stadt Niebiill [2006] ECR I-3561.
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to me that it would have been sufficient then
to apply the usual test for justification of in-
terference in private life in accordance with
the criteria laid down in Article 8(2) ECHR
— namely that the measure must be in accord-
ance with the law, the measure must be nec-
essary in a democratic society and it must be
proportionate to the aims pursued — in order
to conclude that any potential interference
was justified. That course of action, moreover,
aligns the decision of the Community Courts
on the human rights issues in this appeal with
the case-law and methodology of the ECHR
Court. In the light of Bosphorus,®® that is not
only desirable but essential.

155. The Court of First Instance’s error in
considering that there was no potential inter-
ference with the right to private life ® would
be a sufficient basis for setting aside the judg-
ment under appeal. However, that would still
leave unresolved the problem of how to rec-
oncile the two regulations. I shall now there-
fore take the liberty of moving away from
the facts of this dispute and re-examine that
question in general terms.

68 — Judgment of the ECHR Court of 30 June 2005 in Bosphorus
Hava Yollar: Turizm ve Ticaret Anonim Sirketi v. Ireland
[GC], no. 45036/98, ECHR 2005-VI, in particular §§ 159
to 165.

69 — I deal with this question more fully below: see points 206
to 210 of this Opinion.
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156. Let us start again at the beginning.

157. What are the guiding principles which
must be applied analytically to a request to
a Community institution for a document,
before that institution can decide whether it
must publish or disclose personal data?

(a) Examining the problem in general terms

158. When a Community institution receives
a request for documents, its first step will be
to ascertain whether the application refers
to documents that contain no personal data
(hypothesis (a)) or documents that do include
such data (hypothesis (b)).”” Hypothesis (a)
poses no difficulty. The institution must dis-
close the document to the applicant by direct
operation of Regulation No 1049/2001, un-
less another of the exceptions provided for

70 — In its judgment in Joined Cases C-39/05 and C-52/05 Swe-
den and Turco v Council and Others [2008] ECR 1-4723,
paragraph 33 et seq., the Court of Justice also begins by call-
ing on the Council to satisfy itself as to the precise nature of
the document whose disclosure is sought: in that case, the
document requested did indeed relate to legal advice (see,
in particular, paragraph 38 of that judgment).

in that regulation applies. In contrast, hypo-
thesis (b) requires more careful consider-
ation. What precisely is being sought?

159. Within hypothesis (b), it is in fact nec-
essary to distinguish between two distinct
subcategories of documents. The first (‘b-1")
comprises ordinary documents that con-
tain an incidental mention of personal data,
where the primary purpose of compiling the
document has little to do with personal data
as such (for example, the record of a meet-
ing). The raison détre of such documents is to
store information in which the personal data
are of minimal importance. Documents in the
second subcategory (‘b-2’) essentially contain
a large quantity of personal data (for example,
a list of persons and their characteristics). The
raison détre of b-2 documents is, precisely, to
gather together such personal data.

160. Once the Community institution has
ascertained the content of the document
requested, the second step will be to clas-
sify the application correctly. A request for
a b-1 document is to be regarded simply as
a request for access to a public document.
An application for a b-2 document may have
been submitted as a request for public docu-
ments covered by Regulation No 1049/2001.
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In reality, however, it constitutes a ‘disguised’
request for disclosure of personal data, since
the document’s content is such that access to
personal data is really what is being sought.
Given the very broad definition of ‘document’
in Article 3(a) of Regulation No 1049/2001, it
is easy for a covert or indirect request for per-
sonal data, within the meaning of Regulation
No 45/2001, to look like a request for ‘docu-
ments’ within the meaning of Regulation
No 1049/2001.”” Consequently, the poten-
tial for (initial) confusion of this kind is real.

161. The third step follows directly from the
classification made, namely to determine
which regulation applies. Applications for b-1
documents will be handled under Regulation

71 — In points 140 and 141 of this Opinion, I examined the
exceptional situation where each document individually
contains only an incidental mention of personal data but a
single item of personal data is specifically used as a search
criterion in order to locate and bring together all the docu-
ments that contain it. A request for access to a number of
documents for which the ‘search criterion’ is by its nature a
personal detail (such as a name), will probably turn out to
be a disguised request for personal data. It would therefore
have to be assimilated to a subcategory b-2 request and be
dealt with accordingly.

72 — See the examples of documents given in point 176 of this
Opinion. It may be helpful to recall that the EDPS has
issued informal guidance aimed at assisting institutions in
‘policing’ the boundary between data protection and access
to documents. See Public access to documents and data
protection, EDPS, available at http://www.edps.europa.eu/
EDPSWEB/edps/Home/EDPS/Publications/Papers.
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No 1049/2001, because that is the general leg-
islative instrument governing access to docu-
ments. Applications for such documents fall
outside the scope of Article 3(2) of Regula-
tion No 45/2001, since they do not constitute
automatic or semi-automatic processing of
personal data, nor is there processing of data
intended for a filing system.” Precisely the
opposite will happen with b-2 documents.
Their raison d’étre is the storage of personal
data. That will bring them within the scope
of Regulation No 45/2001, by virtue of Art-
icle 3(2) thereof.

162. The fourth step will be to enquire, in the
light of that analysis, whether or not reasons
must be given for the application. Pursuant to
the last sentence of Article 6(1) of Regulation
No 1049/2001, requests for b-1 documents
clearly do not require reasons. In contrast,
requests for b-2 documents will have to dem-
onstrate the need for the transfer of data, in
accordance with Article 8(b) of Regulation
No 45/2001.

73 — With regard to Article 3 of Directive 95/46 (the counterpart
of Article 3 of Regulation No 45/2001), see Dammann, U.
and Simitis, S., EG-Datenschutzrichtlinie — Kommentar, ed.
Nomos, Baden-Baden, 1997, p. 121; see also Ehmann, E.
and Helfrich, M, EG-Datenschutzrichtlinie Kurzkommen-
tar, ed. Dr. Otto Schmidt, Cologne, 1999, p. 92.
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163. Fifth, the procedure to be followed in
disclosing the documents will also be differ-
ent for each of the two subcategories.

164. Thus, for b-1 documents, the procedure
established in Regulation No 1049/2001 will
be followed. However, because they also con-
tain personal data, it will be necessary to ap-
ply the Article 8 ECHR test on a precaution-
ary basis in order to assess whether access to
the full, unexpurgated text of the document
should be refused because such unrestricted
disclosure would violate the data subject’s
privacy. The obligation to apply that test de-
rives from Article 4(1)(b) of the Access to
Documents Regulation, which requires ac-
count to be taken of the privacy and integrity
of the data subject.

165. Requests for b-2 documents, on the
other hand, will be subject in their entirety
to the procedure outlined in Regulation
No 45/2001. Consequently, (a) the processing
will have to be ‘lawful’ within the meaning of
Article 5 thereof; (b) the applicant will have to
give reasons, in accordance with Article 8; (c)
where appropriate, the provisions governing
applications from non-member countries or
non-Community international organisations
will come into operation, in accordance with
Article 9; (d) if sensitive data are involved,

particular attention will have to be given to
Article 10; and, finally, (e) Article 18 requires
the Community institution to inform the data
subject that he can object to processing, ex-
cept in the cases covered by Article 5(b), (c)
and (d).

166. Finally, what are the consequences, in
terms of disclosure? Subcategory b-1 docu-
ments will normally have to be disclosed
to the applicant. If any part of a document
is found to be covered by the exception in
Article 4(1)(b) of Regulation No 1049/2001, a
redacted version of the document will have to
be released, in accordance with Article 4(6).
The disclosure will be erga omnes. In the case
of subcategory b-2 documents, disclosure
may only be made on a case-by-case basis
and not erga omnes, since the personal data
will be disclosed only to an applicant who has
given due reasons for his application.

(b) Consequences

167. So far as ordinary documents belong-
ing to sub-category b-1 are concerned, the
institutions must keep in force provisions to
protect privacy and bring such provisions to
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the notice of those concerned. The normal
consequence of an application for access to
a document of this kind will be full dis-
closure, thereby giving effect to the principle
of transparency.

168. Nevertheless, in the case of personal
data mentioned incidentally in b-1 docu-
ments, the institutions must continue to ap-
ply Article 8 ECHR as a guiding principle
in order to verify whether the exception in
Article 4(1)(b) of the Access to Documents
Regulation is triggered, so that only partial
access should be given, in accordance with
Article 4(6) of that regulation. Disclosure of
the document (whether or not it includes
such personal data) will then be erga omnes,
so that the institution will not be able to re-
fuse its disclosure to other applicants.

169. The implications for documents that
essentially contain personal data (b-2 docu-
ments) are very different. Such applications
will have to be dealt with in strict compliance
with the procedure described in Regulation
No 45/2001, following the instructions there
set out to the letter. Disclosure will never be
erga omnes.
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170. In short, the key to the solution to prob-
lems like the one raised by the judgment un-
der appeal is that the institutions must put in
place a system that enables them to identify
such applications correctly: in other words,
to distinguish those relating to subcategory
b-1 documents from those that in reality seek
documents corresponding to subcategory
b-2. Only if they are equipped to ascertain
to which of those two subcategories any par-
ticular document requested belongs will the
Community institutions know how to react,
applying the appropriate legislation.

(c) The correct interpretation of Article 4(1)
(b) of Regulation No 1049/2001

171. As the Commission emphasised in its
appeal, the exception in Article 4(1)(b) com-
prises two elements, not one.

172. The first part of the exception grants
general protection for the privacy and integ-
rity of individuals. Thus, even in the case of
an ordinary type b-1 document it will always
be necessary to ascertain whether the inter-
ference with the individual’s right to privacy
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would be such that complete disclosure of
the document in question should be refused.
In such cases, the principle of transparency
will be satisfied by partial disclosure of such
a document, in accordance with Article 4(6)
of Regulation No 1049/2001. More usually,
however, disclosure will be full and complete.

173. The second part of the exception will
only come into operation where the Commu-
nity institution, when classifying the applica-
tion, finds that it is in reality an application
which falls within the scope of Article 3(2)
of Regulation No 45/2001, that is, one seek-
ing access to subcategory b-2 documents
containing personal data in, or intended for,
filing systems.” In such a case, the Commu-
nity institution will have to process the ap-
plication in accordance with the Community

74 — Only rarely would a request for a document be easily con-
fused with ‘the processing of personal data wholly or partly
by automatic means’ (the first two elements of Article 3(2)
of Regulation No 45/2001). I have already examined the
exception to this general rule in points 140 and 141 of this
Opinion. The fundamental question that every institution
will normally have to ask is thus: ‘Does the application cover
documents that involve “processing otherwise than by
automatic means of personal data which form part of a fil-
ing system or are intended to form part of a filing system’, so
that it comes within Article 3(2) of Regulation No 45/2001
and should be handled under the data-protection rules
rather than the access to documents rules?’ If the answer to
that question is ‘no; it is the Access to Documents Regula-
tion alone that is applicable.

legislation on the protection of personal data,
in particular Regulation No 45/2001, instead
of doing so under the transparency regime of
Regulation No 1049/2001.

174. In short, therefore, as with Asimov’s
answer to his scientific conundrum, no con-
flict arises since an application for the pro-
cessing of documents containing personal
data will never constitute an application for
a document relating to ‘the policies, activities
and decisions’ falling within the institution’s
sphere of responsibility under the rules on ac-
cess to documents.

(d) The modus operandi of this interpreta-
tion: three examples

175. I have set out an interpretation of Art-
icle 4(1)(b) of Regulation No 1049/2001 that
differs significantly from that adopted by the
Court of First Instance, which the Commis-
sion challenges in its appeal. There is, perhaps,
a risk that my analysis might be criticised as
theoretical. Let me therefore illustrate its ap-
plication with examples that cannot be seen
as being confined to the realm of academic
theory and thus demonstrate its value.
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176. Ishall take three examples of documents
that might very well be prepared by any of the
Community institutions. The first (‘document
X’) contains the minutes of a meeting with-
in one of the spheres of competence of the
European Union. The second (‘document Y’)
is the file opened in an internal investigation
into allegations of sexual harassment in an
administrative department of a Community
institution, in which two officials are express-
ly referred to by name. The third (‘document
Z’) is a list of the members of a particular de-
partment of one of the institutions and gives
personal details about each of the officials.

177. All three are obviously documents with-
in the usual meaning of the word. Document
X clearly refers to ‘policies, activities and
decisions’ of a Community institution. The
same may be said of document Y, inasmuch as
the manner in which the Community institu-
tions deal with cases of alleged sexual harass-
ment is a matter of valid public interest. The
requests for both document X and document
Y are both true requests for documents with-
in the meaning of Article 3(a) of Regulation
No 1049/2001. Although access to document
Z may have been requested under Article 6(1)
of that regulation, more detailed examination
reveals that it is in fact a request for the pro-
cessing of personal data that is held in a filing
system. As such, it falls within the scope of
Article 3(2) of Regulation No 45/2001.
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178. How is the application for each docu-
ment — X, Y and Z — to be handled?

179. The application for access to document
X should be processed in accordance with
Regulation No 1049/2001. The Community
institution in question will have to apply the
test under Article 4(1)(b) of that regulation in
conjunction with Article 8 ECHR. There is no
real interference with the privacy of individ-
uals.”® Full disclosure will therefore be made
of the document, erga omnes.

180. The request for document Y will like-
wise have to be processed in accordance with
Regulation No 1049/2001. However, since an
obvious problem arises involving the privacy
of the persons mentioned in the records of
a sexual harassment case, the exception in
Article 4(1)(b) will apply, and the institution
will disclose a redacted version of document
Y, in accordance with Article 4(6) (thereby re-
specting both the privacy of the two officials
involved and the principle of transparency).
Disclosure will likewise be erga omnes.

75 — As I have indicated, interference contrary to Article 8(1)
ECHR will theoretically occur, but justification for it under
paragraph 2 of that article does not raise significant diffi-
culties; see points 152 to 154 and points 208 to 212 of this
Opinion.
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181. The request for access to document Z,
on the other hand, will have to be processed
in accordance with Regulation No 45/2001,
since that document clearly forms part of a
filing system containing personal data. Con-
sequently, it may be disclosed only on lawful
grounds and disclosure will be on an individ-
ual basis; in other words it will be disclosed
only to the applicant, not erga omnes.

182. I hope that these three examples help
to explain clearly how the boundary between
the two regulations at issue in these proceed-
ings operates in practice.

3. Outcome

183. In the light of my analysis thus far, I con-
clude that the interpretation of Article 4(1)(b)
of Regulation No 1049/2001 adopted by the
Court of First Instance in the judgment under
appeal is incorrect.

184. In my view, the Court of First Instance
failed to pay sufficient attention to the sec-
ond part of Article 4(1)(b), under which re-
gard must be had to the Community legisla-
tion on protection of personal data. As the

Commission and the Council observe, that
error caused the Court of First Instance to
reach a result that, ultimately, wholly sacri-
ficed the fundamental right to data protec-
tion in the interests of transparency. In real-
ity, however, the inference to be drawn from
a proper reading of the two regulations is that
no such conflict need exist.

185. The Court of First Instance also erred
in considering that disclosure of the names
of the five participants in the October 1996
meeting who objected or who could not be
contacted did not constitute a potential inter-
ference with their right to privacy within the
meaning of Article 8(1) ECHR. It therefore
failed to go on to apply the test for justifica-
tion in Article 8(2) ECHR.

186. Consequently, my analysis, albeit based
on arguments that differ radically from those
put forward by the Commission and the
Council, supports their diagnosis that Art-
icle 4(1)(b) of Regulation No 1049/2001 was
interpreted incorrectly. However, although
I am, like them, critical of the Court of First
Instance’s interpretation of Article 4(1)(b) of
Regulation No 1049/2001, it is for different
reasons; and consequently I disagree with
the conclusion which they invite the Court of
Justice to draw in deciding this appeal.
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187. According to settled case-law, if the
reasoning of a judgment of the Court of First
Instance discloses an infringement of Com-
munity law but its operative part appears well
founded on other grounds, the appeal itself
must be dismissed. "

188. The document requested by Bavarian
Lager in its confirmatory request (the full text
of the minutes of the October 1996 meeting)
contained incidental mention of personal
data. Specifically, it contained the names of
those attending the meeting, as minutes usu-
ally do. It was also unquestionably concerned
with ‘the policies, activities and decisions’ of
a Community institution.

189. In my view, Bavarian Lager’s request for
that document was not, on proper examin-
ation, a disguised request for personal data.
It was a request for an ordinary official docu-
ment. The document requested was of type
b-1, closely resembling document X in my
example.

76 — Case C-30/91 P Lestelle v Commission [1992] ECR 1-3755,
paragraph 28; Case C-210/98 P Salzgitter v Commission
[2000] ECR 1-5843, paragraph 58; Case C-312/00 P Com-
mission v Camar and Tico [2002] ECR 1-11355, para-
graph 57; Case C-164/01 P van den Berg v Council and
Commission [2004] ECR 1-10225, paragraph 95; Case
C-226/03 P José Marti Peix v Commission [2004] ECR
1-11421, paragraph 29; and Case C-167/04 P JCB Service v
Commission [2006] ECR 1-8935, paragraph 186.
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190. The request did not involve ‘the pro-
cessing of personal data wholly or partly by
automatic means’ or ‘the processing other-
wise than by automatic means of personal
data which form part of a filing system or
are intended to form part of a filing system’
Therefore, it did not fall within the scope of
Article 3(2) of Regulation No 45/2001 and
the procedures and provisions of that regula-
tion were not triggered. The request fell to be
handled solely and exclusively on the basis of
Regulation No 1049/2001.

191. The Commission was therefore re-
quired to ask itself, applying Article 4(1)(b)
of Regulation No 1049/2001, whether dis-
closure ‘would undermine the protection of
... privacy and the integrity of the individual,
in particular in accordance with Community
legislation regarding the protection of per-
sonal data’

192. Although the disclosure of minutes of a
meeting mentioning the participants’ names
was a potential interference with their right
to a private life under Article 8(1) ECHR,
the context (an official meeting involving
representatives of an industry group acting
as spokesmen for their employers, and thus
purely in a professional capacity), taken to-
gether with the principle of transparency,
provided ample justification for such interfer-
ence under the test laid down in Article 8(2)
ECHR.
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193. Because the exception from disclosure
contained in Article 4(1)(b) of Regulation
No 1049/2001 was not applicable, it was im-
permissible for the Commission to provide
only a redacted version of the minutes in ap-
plication of Article 4(6) of that regulation.
The Commission was required to disclose the
minutes in full. The contested decision refus-
ing such disclosure was therefore unlawful.

194. Consequently, in the present case it
would be sufficient to draw attention to the
errors of law in the Court of First Instance’s
reasoning without allowing the appeal and
reversing the decision below, given that it
was proper that the Commission’s decision
to withhold disclosure of the full document
should be annulled.

B — The third ground of appeal

195. By its third ground of appeal, the Com-
mission alleges that the Court of First Instance
erred in law by misinterpreting the exception
concerning protection of the purpose of in-
vestigations, contained in the third indent of
Article 4(2) of Regulation No 1049/2001.

196. In summary, the Commission argues
that the interpretation in the judgment
under appeal takes no account of the need
for the Community institution to guarantee,
in certain circumstances, confidentiality for
persons providing it with information in the
course of its investigative activities. Without
that power to cloak its sources of information
with secrecy, the Commission risks losing an
essential working tool for conducting its in-
quiries and investigations.

197. 1do not agree.

198. First, the Commission is curiously silent
on the question of timing, although that was
one of the principal arguments relied on by
the Court of First Instance in ruling that the
exception in the third indent of Article 4(2)
of Regulation No 1049/2001 did not apply in
this case.”

199. The Commission does not dispute the
fact that, in these proceedings, the requests
for access to documents were submitted
when the Treaty infringement proceedings
against the United Kingdom had already
been shelved. No investigation was pending

77 — See paragraph 149 of the judgment under appeal.
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or, indeed, even recently concluded.” It is
therefore quite unclear to me how the dis-
closure of the names of the participants in
the October 1996 meeting might jeopardise
the Commission’s investigation. The investi-
gation was long since over. The Commission
has put forward no convincing argument to
overturn that finding of the judgment under
appeal.

200. Second, it is perfectly comprehensible
why the Commission often uses advice and
information from third parties. However, it
is appropriate to distinguish at least two cat-
egories of such sources. On the one hand,
there are the ‘outside interlocutors’ (if I may
call them that) on whom the Commission fre-
quently relies for general assistance through
meetings of a professional nature. They rep-
resent the larger category of sources of in-
formation, since the Commission routinely
organises many such meetings in all areas
of its competence. However, the principle of

78 — Although Bavarian Lager attempted to obtain a copy of the
Commission’s reasoned opinion in March 1997, before the
Treaty infringement proceedings were shelved in summer
1997, its first application for other documents from that
investigation was not made until May 1998. The actual
applications for access to those documents under Regu-
lation No 1049/2001, which the Commission rejected in
the contested decision, were lodged on 5 December 2003
(original application) and on 9 February 2004 (confirmatory
application). By then, the proceedings under Article 226
EC had already been closed for more than six years (see
points 41 to 51 of this Opinion for the full history). Docu-
ments relating to an investigation which is under way, but
in which no decision has yet been adopted, enjoy separate
protection under Article 4(3) of Regulation No 1049/2001.
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transparency requires that the Commission
should inform such outside interlocutors
that their presence at any particular meeting
will be made public to the extent to which
documents are disclosed in accordance with
Regulation No 1049/2001. It cannot invoke a
supposed ‘presumption of confidentiality’ (to
which the Commission baldly refers in its ap-
peal) in order never to disclose their names.

201. That said, I appreciate the Commis-
sion’s need, as an authority entrusted with the
conduct of delicate proceedings, to be able
sometimes to have recourse to information
of another kind, which in general can only be
obtained from people — let us call them ‘in-
formants’ — whose willingness to cooperate is
ensured solely through the grant of anonym-
ity. I therefore accept that, in certain very spe-
cific circumstances, the Commission must be
able to grant such protection. The best ex-
ample of such exceptional circumstances is
the unfortunate Adams saga.” But that right
comes into play only in very specific factual
circumstances, in exceptional cases. It would

79 — Case 145/83 Adams v Commission [1985] ECR 3539.



COMMISSION v BAVARIAN LAGER

be incumbent on the Commission to dem-
onstrate that the circumstances were indeed
exceptional, as claimed. *

202. However, in the present dispute be-
tween the Commission and Bavarian Lager,
the circumstances of those called on to ad-
vise the Commission were not in any way
exceptional. The October 1996 meeting was
a routine meeting organised by the Commis-
sion in the exercise of its powers in Treaty
infringement proceedings against a Member
State. Moreover, the meeting was not with
the complainant (Bavarian Lager) but with
representatives of, among others, an indus-
try pressure group, namely CBMC. Indeed,
Bavarian Lager had wanted to attend that
meeting, but its request to do so was turned
down. That rather explains its persistent cu-
riosity to ascertain exactly who was present.

203. In short, I find no error of law in the
Court of First Instance’s argument. I there-
fore propose that the third ground of appeal
be rejected.

80 — The Danish Government proposes a reversal of the burden
of proof in the context of the third indent of Article 4(2) of
Regulation No 1049/2001, so that it would be for the Com-
mission to demonstrate the need not to disclose a docu-
ment or a name. I endorse that suggestion.

C — Alternative solution to the first and sec-
ond grounds of appeal

204. I have already expressed my prefer-
ence for an interpretation of Regulations
No 1049/2001 and No 45/2001 which is more
harmonious than that adopted by the Court
of First Instance. However, should the Court
prefer to deal with the appeal concerning
Article 4(1)(b) of Regulation No 1049/2001
within the parameters set by the judgment
of the Court of First Instance and by the way
the various parties have presented the appeal,
I shall set out below, briefly and in the alter-
native, certain observations as to how the ap-
peal should then be determined.

205. I emphasise, however, that the alterna-
tive solution that I now outline is not my pre-
ferred solution.

206. First, my starting point remains that
the Court of First Instance was wrong to de-
cide that there was no potential interference,
within the meaning of Article 8(1) ECHR,
with the privacy of the persons present at the
October 1996 meeting who had objected to
disclosure of their names. Mere disclosure
to a third party (particularly when it is then
disclosure erga omnes) is sufficient to have re-
percussions on the private lives of such per-
sons. The Court of First Instance’s judgment
is therefore wrong in law. This Court should,
however, now proceed to give a decision on
the substance, since it has before it the ma-
terial necessary for it to do so.
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207. Second, if the appeal is analysed in the
manner proposed by the Commission, the
starting point must be Article 6 of Regulation
No 1049/2001. That provision exempts an ap-
plicant for access to public documents of the
Community institutions from any obligation
to state reasons for his application.

208. Third, Article 4(1)(b) of Regulation
No 1049/2001 requires the Commission to
assess, in each specific case, whether the ap-
plication submitted to it represents an actual
and certain threat to privacy, thus triggering
the mechanism to protect the fundamen-
tal right to the protection of private life en-
shrined in Article 8(1) ECHR.

209. In my view, disclosure of the names of
the participants in the October 1996 meet-
ing constitutes such a potential interference
within the meaning of that provision. ®

210. Having concluded that there is potential
interference, the Court would then apply the
justification test, under Article 8(2) ECHR, to
which I have already referred.® I have little
doubt that all three requirements are satisfied
in the present case.

81 — See point 153 of this Opinion.
82 — See point 154 of this Opinion.
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211. Thus, the presence of Regulation
No 1049/2001 means that acceding to the
request for disclosure of those names in the
circumstances of the present case would be
according to law. The question of the legal-
ity of the specific aim pursued by Bavarian
Lager in seeking disclosure does not under-
mine the validity of its application in the light
of Article 8(2) ECHR. Bavarian Lager had, by
its complaint, prompted the Commission to
instigate the pre-litigation phase of the Treaty
infringement proceedings against the United
Kingdom. Bavarian Lager had, moreover,
been refused the right to participate in the
October 1996 meeting. Although it cannot be
said with certainty whether Bavarian Lager’s
aims in seeking disclosure of the full minutes
of the meeting were legitimate, there can be
no presumption that they were not.

212. The same principles as those that in-
spired the legislation on access to documents
allow fulfilment of the second requirement of
the Article 8(2) ECHR test. Few things would
appear to be more necessary in a democratic
society than transparency and close involve-
ment of citizens in the decision-making
process.

213. Finally, disclosure of the names of those
attending a business meeting in a representa-
tive capacity is a fairly minimal interference
with their private life. In my view, it is fully
proportionate as a means of achieving the aim
pursued, thus satisfying the third element of
the Article 8(2) test.
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214. The consequence of applying the test
would therefore have been that the potential
interference was — to use the terminology of
Article 8(2) ECHR - justified and propor-
tionate. The Commission would therefore
have had to disclose even the names of those
attenders who had objected to disclosure of
the list of participants. Since it did not do so,
the Commission’s decision refusing full dis-
closure of the minutes of the October 1996
meeting should have been annulled.

215. Fourth, once the application for access
to the documents had been analysed in that
way, the processing of the data would become
‘lawful’ within the meaning of Article 5(b)
of Regulation No 45/2001. Applying Art-
icle 18(a) of that regulation, the data subject’s
consent to disclosure would no longer be
required. The process of examining whether
Article 4(1)(b) of Regulation No 1049/2001
requires the Community institution to refuse
to disclose the full document and instead to
issue a redacted version in accordance with
Article 4(6) thereof breaks the circular-
ity of the reasoning followed by the Court
of First Instance in that regard, which was
properly criticised by the United Kingdom
Government.

216. In any event, even if one takes the view
that Article 5 of Regulation No 45/2001 is in-
applicable, so that data subjects retain their
right of objection under Article 18 of the reg-
ulation, the Commission did not produce any

evidence before the Court of First Instance
that any of the data subjects had advanced
‘compelling legitimate grounds relating to his
or her particular situation’ to make good their
objection to processing their data, as required
by Article 18(a). From the answer to the ques-
tion that I put to the Commission’s represent-
atives at the hearing, I infer that that institu-
tion did not make any particular attempt to
obtain from the data subjects concerned such
specific reasons for objecting to disclosure.

217. The right, under Article 18 of Regula-
tion No 45/2001, to object so as to safeguard
one’s personal data is not an absolute right.
Rather, it is a right whose exercise first re-
quires reasons to be given to justify object-
ing to processing. Mere objection does not
oblige the Community institution to uphold
the data subject’s refusal. On the contrary,
the Community institution must weigh up
the reasons put forward by the data subject
for objecting, on the one hand, and the pub-
lic interest in disclosure of the document, on
the other hand, having regard to all the cir-
cumstances of the case.® In the absence of
any reasons for non-disclosure, there is (to
put it bluntly) nothing to put in the balance,
under Article 18, against the public interest
in transparency and the widest possible ac-
cess to documents. The Commission should
therefore have opted for disclosure.

83 — In relation to Directive 95/46, see Ehmann, E. and Hel-
frich, M., op. cit., pp. 211 and 212. The observation seems
to me to be fully transposable to the context of Regulation
No 45/2001. See also the case-law cited in footnote 37 to
this Opinion.
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218. Itherefore conclude that, in the circum-
stances of this case, the Commission had no
alternative but to disclose the full minutes of
the meeting. Accordingly, the Court of First
Instance was right to annul the contested de-
cision refusing to disclose the names of the
participants in the October 1996 meeting, in-
cluding the names of those who objected to
disclosure.

219. The reasoning of the judgment under
appeal is therefore legally flawed. Having
regard to the case-law cited in point 187 of
this Opinion, the appeal should however be
dismissed.

VIII - Costs

220. In its appeal, the Commission also con-
tests the order for costs made against it by
the Court of First Instance. The Commis-
sion argues that the Court of First Instance
upheld only one plea in law in the applica-
tion brought by Bavarian Lager, declaring the
other three pleas inadmissible. Moreover, the
Commission considers that its legal position
in the proceedings was based on a reasonable
interpretation of the legislation in force.

221. The Commission thus considers that,
even if it is unsuccessful in this appeal, it
should be ordered to pay only one half of
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the costs incurred by Bavarian Lager at first
instance.

222. I do not agree.

223. As regards the costs below, the Com-
mission was unsuccessful at first instance,
where the fundamental issue in this case was
dealt with. The general rule, laid down in
Article 87(2) of the Rules of Procedure of the
Court of First Instance, is that costs are borne
by the unsuccessful party, whenever the suc-
cessful party has asked for costs (as Bavarian
Lager has done). I do not consider that the
reasons put forward by the Commission war-
rant departing from that general principle.

224. As regards the appeal, since the Com-
mission complied with the judgment under
appeal by disclosing the names in question to
Bavarian Lager, the Commission’s appeal es-
sentially pursued a public interest. It sought
clarification of the questions of principle
regarding the interpretation of Regulation
No 45/2001 and Regulation No 1049/2001.
It did not seek any substantive change to the
Court of First Instance’s decision, which in
any event is now irreversible. Consequently,
the appeal in practice relates to a new mat-
ter, which is of interest, relevance and im-
portance to the Commission, but not to
Bavarian Lager. The concerns that prompted
Bavarian Lager to bring proceedings have
already been satisfied.

225. Consequently, I propose that the Court
of Justice uphold the order for costs made in
Case T-194/04 and order the Commission to
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pay the costs of the appeal. Costs should fol-
low the event in this Court in application of
Article 69(2) of the Rules of Procedure, and in
my view the appeal should be dismissed. For

IX — Conclusion

the reasons that I have given, I am moreover
of the view that that should remain the order
on costs, even if the Court were to find in the
Commission’s favour in the appeal.

226. In view of the foregoing, I therefore propose that the Court of Justice:

(1) dismiss the Commission’s appeal against the judgment of the Court of First In-
stance of 8 November 2007 in Case T-194/04 Bavarian Lager v Commission;

(2) order the Commission to pay Bavarian Lager’s costs on appeal and before the

Court of First Instance;

(3) order the European Data Protection Supervisor to bear his own costs;

(4) order the Kingdom of Denmark, the Republic of Finland, the Kingdom of Swe-
den, the United Kingdom of Great Britain and Northern Ireland and the Council

each to bear its own costs.
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