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to fall within the scope of the said provision solely because that
operator does not have an authorisation permitting it to offer such
bets to persons within the territory of the Member State in which
it is established, but holds only an authorisation to offer those
services to persons located outside that territory.

2. On a proper interpretation of Article 49 EC, where a regional
public monopoly on sporting bets and lotteries has been estab-
lished with the objective of preventing incitement to squander
money on gambling and of combating gambling addiction, and
yet a national court establishes at the same time:

— that other types of games of chance may be exploited by
private operators holding an authorisation; and

— that in relation to other games of chance which do not fall
within the said monopoly and which, moreover, pose a higher
risk of addiction than the games which are subject to that
monopoly, the competent authorities pursue policies of
expanding supply, of such a nature as to develop and
stimulate gaming activities, in particular with a view to maxi-
mising revenue derived from the latter;

that national court may legitimately be led to consider that such a
monopoly is not suitable for ensuring the achievement of the
objective for which it was established by contributing to reducing
the opportunities for gambling and to limiting activities within
that area in a consistent and systematic manner.

The fact that the games of chance subject to the said monopoly fall
within the competence of the regional authorities, whereas those
other types of games of chance fall within the competence of the
federal authorities, is irrelevant in that respect.

3. On a proper interpretation of Article 49 EC, where a system of
prior administrative authorisation is established in a Member State
as regards the supply of certain types of gambling, such a system,
which derogates from the freedom to provide services guaranteed by
Article 49 EC, is capable of satisfying the requirements of that
latter provision only if it is based on criteria which are objective,
non-discriminatory and known in advance, in such a way as to
circumscribe the exercise of the national authorities’ discretion so
that it is not used arbitrarily. Furthermore, any person affected by
a restrictive measure based on such a derogation must have an
effective judicial remedy available to them.

4. On a proper interpretation of Article 49 EC, national legislation
prohibiting the organisation and intermediation of games of
chance on the internet for the purposes of preventing the squan-
dering of money on gambling, combating addiction to the latter
and protecting young persons may, in principle, be regarded as

suitable for pursuing such legitimate objectives, even if the offer of
such games remains authorised through more traditional channels.
The fact that such a prohibition is accompanied by a transitional
easure such as that at issue in the main proceedings is not
capable of depriving the said prohibition of that suitability.
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Operative part of the judgment

1. Article 43 EC must be interpreted as precluding legislation of a
Member State under which games of chance may be operated in
gaming establishments only by operators whose seat is in the
territory of that Member State.

2. The obligation of transparency flowing from Articles 43 EC and
49 EC and from the principle of equal treatment and the
prohibition of discrimination on grounds of nationality precludes
the grant without any competitive procedure of all the concessions
to operate gaming establishments in the territory of a Member
State.
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Operative part of the judgment
The Court:

1. Dismisses the main appeal and the cross-appeals;

2. Orders the European Commission to bear its own costs and to pay
those incurred by Deutsche Post AG in connection with the main

appeal;

3. Orders Bundesverband Internationaler Express- und Kurierdienste
eV and UPS Europe SA to bear their own costs relating to the
tain appeal;

4. Orders Deutsche Post AG, Bundesverband Internationaler Express-
und Kurierdienste eV and UPS Europe SA to bear their own costs
relating to the cross-appeals;

5. Orders the Federal Republic of Germany to bear its own costs.
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