STOSS AND OTHERS

JUDGMENT OF THE COURT (Grand Chamber)
8 September 2010*

In Joined Cases C-316/07, C-358/07 to C-360/07, C-409/07 and C-410/07,

REFERENCES for a preliminary ruling under Article 234 EC from the Verwal-
tungsgericht Gieflen (Germany) (C-316/07, C-409/07 and C-410/07) and the Ver-
waltungsgericht Stuttgart (Germany) (C-358/07 to C-360/07), made by decisions of
7 May (C-316/07), 24 July (C-358/07 to C-360/07) and 28 August 2007 (C-409/07
and C-410/07), received at the Court on, respectively, 9 July, 2 August and 3 Septem-
ber 2007, in the proceedings

Markus Stof$ (C-316/07),

Avalon Service-Online-Dienste GmbH (C-409/07),

Olaf Amadeus Wilhelm Happel (C-410/07)

* Language of the case: German.
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Wetteraukreis,

and

Kulpa Automatenservice Asperg GmbH (C-358/07),

SOBO Sport & Entertainment GmbH (C-359/07),

Andreas Kunert (C-360/07)

Land Baden-Wiirttemberg,
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THE COURT (Grand Chamber),

composed of V. Skouris, President, A. Tizzano, J.N. Cunha Rodrigues, K. Lenaerts,
J.-C. Bonichot and P. Lindh, Presidents of Chambers, K. Schiemann (Rapporteur),
A. Borg Barthet, M. Ilesi¢, ]. Malenovsky, U. Lohmus, A. O Caoimh and L. Bay Larsen,
Judges,

Advocate General: P. Mengozzi,
Registrar: B. Fiillop, Administrator,

having regard to the written procedure and further to the hearing on 8 December
2009,

after considering the observations submitted on behalf of:

— Mr Stof3, Mr Kunert and Avalon Service-Online-Dienste GmbH, by R. Reichert
and M. Winkelmiiller, Rechtsanwilte,

— Mr Happel, by R. Reichert, Rechtsanwalt,

— Kulpa Automatenservice Asperg GmbH, by M. Maul, Rechtsanwalt, and
R. Jacchia, avvocato,
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SOBO Sport & Entertainment GmbH, by J. Kartal and M. Winkelmdiiller,
Rechtsanwiilte,

the Wetteraukreis, by E. Meif$ and J. Dietlein, acting as Agents,

the Land Baden-Wirttemberg, by M. Ruttig, Rechtsanwalt,

the German Government, by M. Lumma, B. Klein and J. Méller, acting as Agents,

the Belgian Government, by L. Van den Broeck and A. Hubert, acting as Agents,
and by P. Vlaemminck, advocaat,

the Danish Government, by J. Bering Liisberg, acting as Agent,

the Spanish Government, by F. Diez Moreno, acting as Agent,
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the French Government, by G. de Bergues, acting as Agent,

the Italian Government, by .M. Braguglia, I. Bruni and G. Palmieri, acting as
Agents, and by P. Gentili and F. Arena, avvocati dello Stato,

the Lithuanian Government, by D. Kriau¢iainas, acting as Agent,

the Netherlands Government, by C. Wissels and M. de Grave, acting as Agents,

the Austrian Government, by C. Pesendorfer, acting as Agent,

the Portuguese Government, by L. Inez Fernandes, acting as Agent, and by
A. Barros, advogada,

the Slovenian Government, by N. Pintar Gosenca, acting as Agent,

the Finnish Government, by J. Heliskoski, acting as Agent,
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— the Norwegian Government, by P. Wenneras and K.B. Moen, acting as Agents,

— the European Commission, by E. Traversa, P. Dejmek and H. Krdmer, acting as
Agents,

after hearing the Opinion of the Advocate General at the sitting on 4 March 2010,

gives the following

Judgment

These references for a preliminary ruling concern the interpretation of Articles 43 EC
and 49 EC.

The references were made in the context of disputes between, first, Mr Stof3, Avalon
Service-Online-Dienste GmbH (‘Avalon’) and Mr Happel, of the one part, and the
Wetteraukreis, of the other part; and, secondly, between Kulpa Automatenservice As-
perg GmbH (‘Kulpa’), SOBO Sport & Entertainment GmbH (‘SOBO’) and Mr Kunert,
of the one part, and the Land Baden-Wiirttemberg, of the other part, concerning de-
cisions by those two authorities prohibiting the persons concerned, on pain of a fine,
from carrying on any business seeking to allow or facilitate the conclusion of bets on
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sporting competitions organised by providers established in Member States other
than the Federal Republic of Germany.

National legal context

Federal law

Paragraph 284 of the Criminal Code (Strafgesetzbuch; ‘the StGB’) provides:

‘(1) Whosoever without the authorisation of a public authority publicly organises or
operates a game of chance or makes equipment for it available shall be liable to im-
prisonment of not more than two years or a fine.

(3) Whosoever in cases under subparagraph 1 above acts
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1. onacommercial basis

shall be liable to imprisonment of between three months and five years.

Apart from bets concerning official horse races, which fall primarily under the Law
on Racing Bets and Lotteries (Rennwett- und Lotteriegesetz; ‘the RWLG’), and the
installation and use of gambling machines in establishments other than casinos (gam-
ing arcades, cafes, hotels, restaurants, and other accommodation), which fall primar-
ily within the Trade and Industry Code (Gewerbeordnung) and the Regulation on
Gambling Machines (Verordnung tiber Spielgerite und andere Spiele mit Gewinn-
moglichkeit), determination of the conditions under which authorisations within the
meaning of Paragraph 284(1) of the StGB may be issued for games of chance has
taken place at the level of the various Léinder.

Paragraph 1(1) of the RWLG provides:

‘An association wishing to operate a mutual betting undertaking on horse races or
other public horse competitions must first obtain the authorisation of the competent
authorities in accordance with the law of the Land’
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Paragraph 2(1) of the RWLG provides:

‘Any person wishing, on a commercial basis, to conclude bets on public horse com-
petitions or serve as intermediary for such bets (Bookmaker) must first obtain the
authorisation of the competent authorities in accordance with the law of the Land!

The LottStV

By the State treaty concerning lotteries in Germany (Staatsvertrag zum Lotteriewesen
in Deutschland; ‘the LottStV’), which entered into force on 1 July 2004, the Lénder
created a uniform framework for the organisation, operation and commercial placing
of gambling, apart from casinos.

Paragraph 1 of the LottStV states:

“The objectives of the State treaty are:

1. to channel the natural propensity of the population for gambling in an ordered and
supervised manner, and, in particular, to prevent it being transferred to unauthor-
ised games of chance;

2. to prevent excessive incitements to gamble;
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3. to prevent the exploitation of the propensity to gamble for profit-making private
or commercial purposes;

4. to ensure that games of chance take place in a regular manner and that their logic
is comprehensible; and

5. to ensure that a significant part of the receipts from games of chance is used to
promote public objectives, or objectives with a privileged tax status, within the
meaning of the Tax Code’

Paragraph 5(1) and (2) of the LottStV provide:

‘(1) The Ldnder are, within the framework of the objectives set out in Paragraph 1,
legally obliged to ensure [the existence of] a sufficient supply of games of chance.

(2) On the basis of the law, the Lander may themselves assume that task, or entrust it
to legal persons under public law or to private law companies in which legal persons
under public law directly or indirectly hold a controlling shareholding’
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The legislation of the Land Hessen

Under Paragraph 1 of the Law on Bets on Sporting Competitions, Lottery Draws and
other State Lotteries in Hessen (Gesetz tiber staatliche Sportwetten, Zahlenlotterien
und Zusatzlotterien in Hessen) of 3 November 1998 (GVBL 1998 I, p. 406), as most
recently amended on 13 December 2002 (GVBL. 2002 I, p. 797; ‘the GSZZ H’):

‘(1) The Land Hessen is the only body authorised to organise bets on sporting com-
petitions within its territory....

(2) The Land Hessen shall organise lottery draws.

(4) A private law company may be entrusted with the implementation of bets on
sporting competitions and lotteries organised by the Land Hessen.
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Pursuant to Paragraph 1(1) and (4) of the GSZZ H, bets on sporting competitions are
organised and operated by the Hessische Lotterieverwaltung (lottery administration
of the Land Hessen) in the name of the Land Hessen, whereas their technical imple-
mentation has been entrusted to Lotterie-Treuhandgesellschaft mbH Hessen.

Paragraph 5(1) of the GSZZ H provides:

‘Any person who, in the Land Hessen, without the authorisation of the Land

1. advertises,

2. solicits the conclusion or negotiation of gaming contracts,

3. accepts offers for the conclusion or negotiation of gaming contracts

for a sporting bet or a lottery draw shall be liable to a term of imprisonment not ex-
ceeding two years or a fine if the act does not fall within Paragraph 287 of the Crim-
inal Code!
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The legislation of the Land Baden-Wiirttemberg

Paragraph 2 of the Law on Lotteries, Bets and State Draws of the Land Baden-Wiirt-
temberg (Gesetz iiber staatliche Lotterien, Wetten und Ausspielungen) of 14 Decem-
ber 2004 (GBL. 2004, p. 894; ‘the StLG BW”) provides:

‘(1) The Land shall organise the following games of chance:

1. Lotto

2. Sporting lotto

3. Scratch cards.

(4) The Ministry of Finance shall determine the organisation of State games of chance.
The decision of the Ministry of Finance on the organisation of new games of chance
shall require the approval of the Landtag. The Ministry of Finance may entrust the
implementation of games of chance organised by the Land to a private law company
in which the Land directly or indirectly holds a controlling shareholding.
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The actions in the main proceedings and the questions referred for a preliminary
ruling

Cases C-316/07, C-409/07 and C-410/07

Mr Stof3, Avalon and Mr Happel each have commercial premises in the Wetteraukreis
(Land Hessen), in Germany, where they carry on a business comprising the placing of
bets on sporting competitions (acceptance of bets, collection of stakes and payment
of winnings). The first two applicants in the main proceedings carry on their business
on behalf of Happybet Sportwetten GmbH (‘Happybet Austria’), a company with its
registered office at Klagenfurt (Austria), and the third does so on behalf of Happy
Bet Ltd (‘Happy Bet UK’), a company with its registered office in London (United
Kingdom).

Happybet Austria holds an authorisation for the conclusion of bets on sporting events
issued by the Regional Government of the Land of Carinthia. Happy Bet UK likewise
holds an authorisation issued by the competent authorities of the United Kingdom.

By orders dated respectively 11 February 2005, 18 and 21 August 2006, the admin-
istrative police authority of the Wetteraukreis prohibited Mr Happel, Mr Stof$ and
Avalon from promoting and concluding at their commercial premises bets on sport-
ing competitions on behalf of organisers other than the Hessische Lotterieverwaltung
or from offering facilities for promoting or concluding such bets. Those orders were
based on the fact that neither the persons concerned nor the organisers of bets on
whose behalf they acted held an authorisation for their business from the Land Hes-
sen. Nor had they applied for such authorisation or sought clarification of the law by
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means of a legal action. Under the terms of those orders, the activities thus prohibited
had to cease within seven days, on pain of a fine of EUR 10000.

The administrative complaint by Mr Happel against the order of 11 February 2005
was dismissed on 20 February 2007. The administrative complaints of Mr Stof and
Avalon, directed respectively against the orders of 18 and 21 August 2006, were dis-
missed on 8 December 2006.

Mr Stof3, Mr Happel and Avalon brought actions before the Verwaltungsgericht
Gieflen (Administrative Court, Gieflen) for the annulment of the orders thus con-
firmed, on the ground that they infringed Community rules on the freedom of estab-
lishment and the freedom to provide services. In their submission, the monopoly on
bets on sporting competitions, on which the decisions at issue in the main proceed-
ings were based, is contrary to Articles 43 EC and 49 EC. Moreover, Happybet
Austria and Happy Bet UK held the authorisations required, in their respective Mem-
ber States, for organising bets on sporting competitions, and such authorisations
should be recognised by the German authorities.

The Verwaltungsgericht Gief3en states that neither Mr Stof}, Mr Happel and Avalon
nor Happybet Austria and Happy Bet UK are holders of the authorisation required
under Paragraph 284 of the StGB and Paragraph 5(1) of the GSZZ H for carrying on
the activities in question. It further states that, having regard to the monopoly en-
joyed by the Land Hessen in the organisation of bets on sporting competitions under
Paragraph 1(1) of the GSZZ H and the total absence of rules setting out the condi-
tions under which authorisation might, in appropriate cases, be granted to a private
operator, any application by the persons concerned for such authorisation is bound
to fail.
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The said court doubts whether the restrictions on the freedom of establishment and
the freedom to provide services arising from that situation may be justified by ob-
jectives in the public interest such as the prevention of incitement to squander money
on gambling or fighting addiction to the latter, because of failure by the monopoly
at issue in the main proceedings to satisfy the requirements of the principle of pro-
portionality. In the absence of such justification, as is shown in particular by Case
C-243/01 Gambelli and Others [2003] ECR 1-13031 and Joined Cases C-338/04,
C-359/04 and C-360/04 Placanica and Others [2007] ECR 1-1891, Articles 43 EC
and 49 EC preclude both the application of the sanctions laid down by Paragraph 284
of the StGB and Paragraph 5(1) of the GSZZ H and the contested police measures.

The doubts which that court has as to the conformity of the monopoly at issue in the
main proceedings with European Union law (‘EU law’) are of three types.

With reference to Case C-42/02 Lindman [2003] ECR I-13519, the Verwaltungsger-
icht Giefen is in doubt, first, as to whether it is lawful for a Member State to rely on
the declared objective of preventing incitement to squander money on gambling and
fighting addiction to the latter in order to justify a restrictive measure in circum-
stances where the said Member State is not able to prove the existence of a study car-
ried out before the adoption of the said measure and concerning its proportionality.
In this case, such a study, which would involve an examination of the gaming market,
of the dangers of games and the possibility of preventing them, and of the effects of
the restrictions envisaged, was not carried out prior to the conclusion of the LottStV
and the adoption of the GSZZ H.

Secondly, the said court doubts whether the legislation at issue in the main proceedings
is limited to what is strictly necessary, since the objective thus pursued could also be
achieved by establishing supervision in order to ensure compliance, by the organisers
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of private bets, with the rules on the types and methods of offers authorised and on
advertising, with a less adverse effect on the freedoms laid down by the EC Treaty.

Thirdly, for the purposes of ensuring that the policy of the authorities for preventing
incitement to squander money on gambling and combating addiction to the latter is
carried out in a consistent and systematic manner, as required by the case-law of the
Court of Justice and particularly the judgment in Gambelli and Others, the referring
court considers that it could be necessary to make an exhaustive examination as to
the conditions on which all forms of games are authorised, without limiting the
examination merely to the sector of gambling covered by the monopoly at issue in the
main proceedings.

In the view of the referring court, the Land Hessen has no consistent and systematic
policy for restricting gambling, in particular because the holder of the public
monopoly on bets on sporting competitions encourages participation in other games
of chance; because, in relation to casino games, the said Land is opening up new gam-
ing possibilities, particularly on the internet; and because federal legislation author-
ises the exploitation of other games of chance by private operators.

Moreover, having regard to the fact that Happybet Austria and Happy Bet UK hold
an authorisation allowing them to offer bets on sporting competitions with the use
of modern technology and that they are probably subject, in the Member State in
which they are established, to a system of supervision and penalties, the referring
court wonders whether Articles 43 EC and 49 EC have the effect of requiring the Ger-
man authorities to recognise those authorisations.
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In those circumstances, the Verwaltungsgericht Gieflen has decided to stay the pro-
ceedings and refer the following questions to the Court of Justice for a preliminary
ruling:

‘(1) Are Articles 43 [EC] and 49 EC to be interpreted as precluding a national
monopoly on certain gaming, such as sports betting, where there is no consistent
and systematic policy to limit gaming in the Member State concerned as a whole,
in particular because the operators which have been granted a licence within that
Member State encourage participation in other gaming — such as State-run lot-
teries and casino games — and, moreover, other games with the same or a higher
suspected potential danger of addiction — such as betting on certain sporting
events ([for example,] horse racing) and automated games — may be provided by
private service providers?

(2) Are Articles 43 [EC] and 49 EC to be interpreted as meaning that authorisations
to operate sports betting, granted by State bodies specifically designated for that
purpose by the Member States, which are not restricted to the particular national
territory, entitle the holder of the authorisation and third parties appointed by it
to make and implement offers to conclude contracts also in other Member States
without any additional national authorisations being required?’

Cases C-358/07 to C-360/07

SOBO, Mr Kunert and Allegro GmbH (‘Allegro’) each have commercial premises in
Stuttgart (Germany). The premises used by Allegro were let to it by Kulpa.

I - 8116



29

30

31

32

33

STOSS AND OTHERS

SOBO, Mr Kunert and Allegro carry on a business comprising the placing of bets on
sporting competitions (acceptance of bets and electronic transmission of the latter
to the organiser). SOBO carries on its activity on behalf of Web.coin GmbH (“Web.
coin’), a company with its registered office in Vienna (Austria), Mr Kunert acts on
behalf of Tipico Co. Ltd (“Tipico’), a company established in Malta, and Allegro acts
on behalf of Digibet Ltd (‘Digibet’), a company established in Gibraltar.

Digibet, Tipico and Web.coin each hold a licence issued by the authorities within
whose jurisdiction they fall by virtue of their establishment, authorising them to or-
ganise bets on sporting competitions.

By orders dated, respectively, 24 August 2006, 23 November 2006 and 11 May 2007,
the Regierungsprisidium Karlsruhe prohibited SOBO, Kulpa and Mr Kunert from or-
ganising, negotiating or promoting bets on sporting competitions or supporting such
activities in the Land Baden-Wiirttemberg. Under the terms of those orders, the ac-
tivities thus prohibited had to cease within two weeks, on pain of a fine of EUR 10 000.

SOBO, Kulpa and Mr Kunert brought actions before the Verwaltungsgericht Stutt-
gart directed against those orders on the ground that the monopoly on bets on sport-
ing competitions, on which they were based, was contrary to Articles 43 EC and 49
EC. In their submission, moreover, the authorisations held by Digibet, Web.coin and
Tipico had to be recognised by the German authorities.

The Verwaltungsgericht Stuttgart, whilst taking the view that, in accordance with the
case-law of the Court of Justice, monopolisation of betting activities might in certain
cases be compatible with Articles 43 EC and 49 EC, and that Member States have a
certain margin of discretion in this area, doubts whether that is so in the case of the

I - 8117



34

35

36

37

JUDGMENT OF 8. 9. 2010 — JOINED CASES C-316/07, C-358/07 TO C-360/07, C-409/07 AND C-410/07

monopoly in force on bets on sporting competitions in the Land Baden-Wiirttemberg,
as it arises from Paragraph 5(2) of the LottStV and Paragraph 2(1)(2) of the StLG BW.

The doubts of that court largely echo those expressed by the Verwaltungsgericht
Gieflen.

First, neither the conclusion of the LottStV nor the adoption of the StLG BW was
preceded by a study of the dangers of addiction to gambling and the various available
possibilities of prevention.

Secondly, the restrictions thus imposed on the business of bets on sporting com-
petitions do not satisfy the requirement under the case-law of the Court of Justice
that measures against gambling should be consistent and systematic. No account was
taken, in an overall measure, of all the gambling sectors and, comparatively, of the risk
and addiction potential of each of them.

Even if casinos are the subject of detailed systems of concession, and gaming ma-
chines authorised in restaurants are subject to protective rules under the Trade and
Industry Code, the fact remains that those games of chance may be offered by private
operators, even though gaming machines present a higher risk of addiction than bets
on sporting competitions.
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Moreover, the Regulation on Gambling Machines has been recently amended so as to
increase the number of machines authorised in a restaurant or gaming arcade, reduce
the minimum duration per game and increase the limit on losses allowed.

A consistent and systematic policy is also lacking, in the national court’s view, having
regard to the aggressive promotional activity of the holder of the public monopoly.
Massive advertising campaigns for lottery products, particularly on the internet and
on posters, for the purpose of encouraging participation in gambling, moreover
underline the use of the profits for social, cultural and sporting activities and the need
to finance those activities. The maximisation of the profits, intended, up to a ceiling
determined by the public authority, for such activities, and, as to the remainder, for
the public finances, thus becomes a major objective of gaming policy, and not just an
incidental benefit of it.

The Verwaltungsgericht Stuttgart wonders, thirdly, whether, as regards the assess-
ment of the appropriateness of the monopoly at issue in the main proceedings in rela-
tion to the pursuit of the alleged objectives, account should not be taken of the fact
that organisers of bets established in other Member States generally have a presence
on the internet enabling players resident in Germany to conclude electronic transac-
tions directly, and of the fact that, faced with such a transfrontier phenomenon, the
national authorities are rather powerless and purely national measures are ineffective.

Moreover, the question arises whether the authorisations held in the Member State
of their establishment by Digibet, Web.coin and Tipico to offer bets on sporting
competitions over the internet should not benefit from mutual recognition between
Member States, thus relieving their holder from the need to obtain authorisation in
Germany.
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In those circumstances, the Verwaltungsgericht Stuttgart decided to stay the pro-
ceedings and refer to the Court of Justice, in the context of each of the three cases
before it, the following questions for a preliminary ruling, drafted in terms very close
to those used by the Verwaltungsgericht Gieflen:

‘1)

(2)

Are Articles 43 [EC] and 49 EC to be interpreted as precluding a national
monopoly on certain gaming, such as sports betting and lotteries, where there
is no consistent and systematic policy to limit gaming in the Member State
concerned as a whole, because the operators which have been granted a licence
within that Member State encourage and advertise participation in other gam-
ing — such as State-run sports betting and lotteries — and, moreover, other
games with the same or even higher potential danger of addiction — such as
betting on certain sporting events (horse racing), automated games and casino
games — may be provided by private service providers?

Are Articles 43 [EC] and 49 EC to be interpreted as meaning that authorisations
to operate sports betting, granted by the competent State bodies of the Member
States, which are not restricted to the particular national territory, entitle the
holder of the authorisation and third parties appointed by it to make and imple-
ment offers to conclude contracts in other Member States as well without any
additional national authorisations being required?’

By order of the President of the Court of Justice of 15 October 2007, Cases C-316/07,
C-358/07 to C-360/07, C-409/07 and C-410/07 were joined for the purposes of the

written and oral procedures and the judgment.
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The application for reopening of the oral procedure

By letter of 21 June 2010, Mr Stof3, Mr Happel, Mr Kunert and Avalon applied for the
oral procedure to be reopened, arguing, essentially, that it had recently been revealed
in the German press that a study dating from 2009 ordered by the German Léinder
and concerning the risks of addiction connected with sporting bets and with meas-
ures suitable for combating such risks appears to have been subject to some manipu-
lation. According those applicants, who refer in that respect to the doubts expressed
by the referring courts as to the consequences likely to flow from the Lindman judg-
ment, the said Ldnder cannot rely on that study in support of the proportionality of
the restrictive measures at issue in the main proceedings.

In that respect, it should be recalled that the Court may of its own motion, or on a
proposal from the Advocate General, or at the request of the parties, order the re-
opening of the oral procedure in accordance with Article 61 of the Rules of Procedure
if it considers that it lacks sufficient information, or that the case must be dealt with
on the basis of an argument which has not been debated between the parties (see,
inter alia, Case C-42/07 Liga Portuguesa de Futebol Profissional and Bwin Interna-
tional [2009] ECR 1-7633, paragraph 31 and case-law cited).

Moreover, in proceedings under Article 234 EC, which are based on a clear separ-
ation of functions between the national courts and tribunals and the Court of Justice,
any assessment of the facts in the case is a matter for the national court or tribunal.
In particular, the Court is empowered to rule only on the interpretation or the valid-
ity of Community acts on the basis of the facts placed before it by the national court
or tribunal. It is for the national court or tribunal to ascertain the facts which have
given rise to the dispute and to establish the consequences which they have for the
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judgment which it is required to deliver (see, in particular, Case C-491/06 Danske
Svineproducenter [2008] ECR 1-3339, paragraph 23 and case-law cited).

In this case, it is sufficient to note that the study referred to by Mr Stof3, Mr Happel,
Mr Kunert and Avalon in their application was not mentioned by the referring courts
and neither could it have been, given that, dating from the year 2009, it is largely sub-
sequent to those courts’ references to the Court of Justice.

Having regard to the above, and having heard the views of the Advocate General, the
Court considers that it has all the necessary information to rule on the references for
a preliminary ruling and that the latter do not have to be examined on the basis of an
argument which has not been debated before it.

Therefore, the application for reopening of the oral procedure must be dismissed.

The questions referred

Admissibility

The Italian Government is of the view that the first question referred in each of the
cases in the main proceedings should be declared inadmissible. It argues that the
referring courts alone have jurisdiction to verify whether the monopolies at issue in

I - 8122



51

52

53

STOSS AND OTHERS

the main proceedings satisfy the requirement of consistency in the fight against gam-
bling addiction, and that the orders for reference do not contain the basic minimum
of factual and legal information to enable an understanding of why those courts have
doubts as to the compatibility of the national systems in question with EU law.

In that regard, according to settled case-law, in proceedings under Article 267 TFEU,
it is solely for the national court before which the dispute has been brought, and
which must assume responsibility for the subsequent judicial decision, to determine
in the light of the particular circumstances of the case both the need for a preliminary
ruling in order to enable it to deliver judgment and the relevance of the questions
which it submits to the Court. Consequently, where the questions submitted concern
the interpretation of EU law, the Court is in principle bound to give a ruling (see,
in particular, Case C-379/98 PreussenElektra [2001] ECR 1-2099, paragraph 38, and
Case C-169/07 Hartlauer [2009] ECR 1-1721, paragraph 24).

The Court may refuse to rule on a question referred for a preliminary ruling by a
national court only where it is quite clear that the interpretation of EU law that is
sought bears no relation to the actual facts of the main action or its purpose, where
the problem is hypothetical, or where the Court does not have before it the factual
or legal material necessary to give a useful answer to the questions submitted to it
(PreussenElektra, paragraph 39, and Hartlauer, paragraph 25).

That is not the case with the present proceedings. The factual and legal information
set out in the orders for reference and the doubts expressed in relation thereto by the
referring courts as to the interpretation of EU law in the perspective of the outcome
of the disputes in the main proceedings bear a clear relation to the subject-matter of
those disputes and allow the Court to exercise its jurisdiction.
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In those circumstances, the references for a preliminary ruling must be regarded as
admissible.

Identification of the provisions of EU law requiring interpretation

The Netherlands Government and the Commission have expressed doubts as to the
relevance of the reference in the questions referred to Article 43 EC, maintaining that
only Article 49 EC can be applied to situations such as those at issue in the cases in
the main proceedings.

In that regard, it should be noted that, according to consistent case-law, activities
which consist in allowing users to participate, for remuneration, in gambling consti-
tute ‘services’ within the meaning of Article 49 EC (see, in particular, Case C-275/92
Schindler [1994] ECR 1-1039, paragraph 25, and Case C-67/98 Zenatti [1999]
ECR 1-7289, paragraph 24). The same applies to the activity of promoting and pla-
cing gambling, such an activity constituting only specific steps in the organisation or
operation of the gambling to which that activity relates (see, in particular, Schindler,
paragraphs 22 and 23).

Services such as those at issue in the main proceedings may thus fall within the scope
of Article 49 EC where, as in the cases in the main proceedings, at least one of the pro-
viders is established in a Member State other than that in which the service is offered
(see, in particular, Zenatti, paragraph 24), unless Article 43 EC applies.

I - 8124



58

59

60

STOSS AND OTHERS

As regards Article 43 EC, it should be recalled that that provision prohibits restric-
tions on freedom of establishment for nationals of a Member State in the territory of
another Member State, including restrictions on the setting-up of agencies, branches
or subsidiaries (Gambelli and Others, paragraph 45).

The case-law of the Court shows in this respect that the concept of establishment is a
very broad one, allowing a Community national to participate, on a stable and contin-
uous basis, in the economic life of a Member State other than his State of origin and
to profit therefrom, so contributing to economic and social interpenetration within
the European Community in the sphere of activities as self-employed persons (see, in
particular, Case C-55/94 Gebhard [1995] ECR 1-4165, paragraph 25). Thus, the main-
tenance of a permanent presence in a Member State by an undertaking established in
another Member State may fall within the provisions of the Treaty on the freedom of
establishment even if that presence does not take the form of a branch or agency, but
consists merely of an office managed by a person who is independent but authorised
to act on a permanent basis for the undertaking, as would be the case with an agency
(see Case 205/84 Commission v Germany [1986] ECR 3755, paragraph 21).

With regard to the area of games and bets, the Court of Justice held, in Gambelli and
Others, that Article 43 can apply to a situation in which an undertaking established
in one Member State has, in another Member State, a presence which takes the form
of commercial agreements with operators or intermediaries relating to the creation
of data transmission centres which make electronic means of communication avail-
able to users, collect and register intentions to bet and forward them to the said
undertaking. Where an undertaking pursues the activity of collecting bets through
the intermediary of an organisation of agencies established in another Member State,
any restrictions on the activities of those agencies constitute obstacles to the freedom
of establishment (Gambelli and Others, paragraphs 14 and 46, and Placanica and
Others, paragraph 43).
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In the disputes in the main proceedings, the information contained in the orders for
reference concerning the relations between the operators organising bets on sporting
competitions established in other Member States and the operators party to the said
disputes who market those bets in the two Lédnder concerned neither confirms nor
excludes the possibility that those latter operators should be regarded as subsidiaries,
branches or agencies created by the former within the meaning of Article 43 EC.

In those circumstances, it should be remembered that, in proceedings under Art-
icle 267 TFEU, which is based on a clear separation of functions between the national
courts and the Court of Justice, any assessment of the facts in the case is a matter for
the national court (see, in particular, Case C-326/00 IKA [2003] ECR 1-1703, para-
graph 27 and case-law cited).

Moreover, as indicated in paragraph 51 of this judgment, it is for the national court
alone to assess both the need for a preliminary ruling in order to enable it to deliver
judgment and the relevance of the questions which it submits to the Court of Justice
in that regard.

It is thus for the referring courts to determine, in the light of the circumstances of
each case, whether the situations at issue in the main proceedings fall under Art-
icle 43 EC or Article 49 EC.

In the light of the above, it is necessary to examine the questions referred having re-
gard to both Article 43 EC and Article 49 EC.
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The first question referred in each of the cases

Having regard to the information contained in the orders for reference, as reported
in paragraphs 14 to 25 and 28 to 40 of this judgment, this Court considers that, in
their first question, the referring courts are, in essence, asking whether Articles 43
EC and 49 EC must be interpreted as precluding regional public monopolies on bets
on sporting competitions, such as those at issue in the cases in the main proceedings,
those monopolies pursuing an objective of preventing incitement to squander money
on gambling and combating addiction to the latter, in so far as:

(i)  the authorities of the Member State concerned are not able to demonstrate the
existence of a study on the proportionality of the said monopolies, carried out
before the latter were instituted;

(ii) such an objective could also be achieved by supervision to ensure compliance,
by duly authorised private operators, with the rules on the types of bets, on
marketing methods and on advertising, while having a lesser adverse impact on
the freedoms laid down by the Treaty;

(iii) those monopolies might not be suitable for achieving the said objective, be-
cause the national authorities are likely to have difficulty ensuring actual com-
pliance with them in the transnational environment generated by the internet;
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(iv) it is doubtful, in the particular case, whether the objective thus alleged is being
pursued in a consistent and systematic manner having regard:

— first, to the fact that operation by private operators of other types of games
of chance, such as bets on competitions involving horses, automated games
or casino games, is authorised;

— secondly, to the fact that participation in other types of games of chance
falling under those same public monopolies, namely lotteries, is encour-
aged by the holders of those monopolies by means of intensive advertising
campaigns designed to maximise revenue from gambling; and

— thirdly, to the fact that offers relating to other types of games of chance,
such as casino games or automated games installed in gambling arcades,
cafes, restaurants and places of accommodation, are the subject of an ex-
pansionary policy.

Those various questions will be examined successively below.

By way of preliminary observation, it is common ground that legislation of a Member
State such as the legislation at issue in the main proceedings constitutes a restriction
on the freedom to provide services guaranteed by Article 49 EC or, alternatively, to
the freedom of establishment guaranteed by Article 43 EC (see, to that effect, Liga
Portuguesa de Futebol Profissional and Bwin International, paragraph 52).
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However, it is necessary to assess in this case, having regard to the doubts thus ex-
pressed by the referring courts, whether such a restriction may be justified, in ac-
cordance with the case-law of the Court, by overriding reasons in the public interest
(see, to that effect, Liga Portuguesa de Futebol Profissional and Bwin International,
paragraph 55).

The absence of a study on the proportionality of public monopolies, such as those at
issue in the main proceedings, prior to their establishment

On the basis of the judgment in Lindman, the referring courts are in doubt as to
whether, in order to justify restrictive measures such as the monopolies at issue in
the main proceedings by an objective of preventing incitement to squander money
on gambling and combating addiction to the latter, the national authorities must be
able to produce a study supporting the proportionality of those measures which was
prior to their adoption.

As the Advocate General has observed in points 81 and 82 of his Opinion, that ques-
tion arises from a misreading of that judgment. As is clear from paragraphs 25 and 26
of the latter and from the subsequent case-law referring thereto (see, in particular,
the judgment of 13 March 2008 in Case C-227/06 Commission v Belgium [2008] ECR
[-46, paragraphs 62 and 63 and case-law cited), the Court has stated that if a Member
State wishes to rely on an objective capable of justifying an obstacle to the freedom
to provide services arising from a national restrictive measure, it is under a duty to
supply the court called upon to rule on that question with all the evidence of such a
kind as to enable the latter to be satisfied that the said measure does indeed fulfil the
requirements arising from the principle of proportionality.
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It cannot, however, be inferred from that case-law that a Member State is deprived
of the possibility of establishing that an internal restrictive measure satisfies those
requirements, solely on the ground that that Member State is not able to produce
studies serving as the basis for the adoption of the legislation at issue.

Possible disproportionality of public monopolies, such as those at issue in the main
proceedings, on the ground that a system for issuing authorisations to private
operators might constitute a measure less restrictive of Community freedoms

As stated in paragraph 23 of this judgment, the Verwaltungsgericht Gieflen has
doubts as to whether a public monopoly, such as that at issue in the cases before it,
is capable of satisfying the requirement of proportionality in so far as the objective
of preventing incitement to squander money on gambling and combating addiction
to the latter is also capable of being pursued by means of supervision to ensure com-
pliance, by duly authorised private operators, with the rules on the types of bets, on
marketing methods and on advertising, while having a lesser adverse effect on the
freedoms laid down by the Treaty.

In that regard, it should be recalled, by way of preliminary observation, that, with re-
gard to the justifications which are capable of being accepted where internal measures
restrict the freedom to provide services or the freedom of establishment, the Court
has observed that the objectives pursued by national legislation adopted in the area
of gambling and bets, considered as a whole, usually concern the protection of the re-
cipients of the services in question and of consumers more generally, and the protec-
tion of public order. It has also held that such objectives are amongst the overriding
reasons in the public interest capable of justifying obstacles to the freedom to provide
services (see, in particular, Schindler, paragraph 58; Case C-124/97 Lédrd and Others
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[1999] ECR 1-6067, paragraph 33; Zenatti, paragraph 31; Case C-6/01 Anomar and
Others [2003] ECR 1-8621, paragraph 73; and Placanica and Others, paragraph 46).

The Court has thus acknowledged in particular that, in the area of games and bets,
excesses in which have damaging social consequences, national regulations seeking
to prevent the stimulation of demand by limiting the human passion for gambling
could be justified (Schindler, paragraphs 57 and 58; Lddrd and Others, paragraphs 32
and 33; and Zenatti, paragraphs 30 and 31).

In that context, the Court has, moreover, often stated that moral, religious or cultural
factors, as well as the morally and financially harmful consequences for the individual
and for society associated with betting and gaming, may serve to justify a margin of
discretion for the national authorities, sufficient to enable them to determine, in ac-
cordance with their own scale of values, what is required in order to ensure consumer
protection and the preservation of public order (see, in particular, Placanica and
Others, paragraph 47 and case-law cited, and Liga Portuguesa de Futebol Profissional
and Bwin International, paragraph 57).

However, although the Member States are free to set the objectives of their policy
on betting and gaming and, where appropriate, to define in detail the level of protec-
tion sought, the restrictive measures that they impose must nevertheless satisfy the
conditions laid down in the case-law of the Court as regards their proportionality
(Liga Portuguesa de Futebol Profissional and Bwin International, paragraph 59 and
case-law cited).
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It is thus necessary for the national courts to examine whether a restriction de-
cided upon by a Member State is suitable for achieving the objective or objectives
invoked by the Member State concerned, at the level of protection which it seeks, and
whether it does not go beyond what is necessary in order to achieve those objectives
(see, to that effect, Liga Portuguesa de Futebol Profissional and Bwin International,
paragraph 60).

As regards, more particularly, the establishment of public monopolies, the Court has
previously acknowledged that a national system providing for limited authorisation
of gambling on the basis of special or exclusive rights granted or assigned to cer-
tain bodies, which has the advantage of confining the desire to gamble and the ex-
ploitation of gambling within controlled channels, was capable of falling within the
pursuit of the abovementioned public interest objectives of protecting the consumer
and public order (see, in particular, Zenatti, paragraph 35, and Anomar and Others,
paragraph 74). It has also held that the question whether, in order to achieve those
objectives, it would be preferable, rather than granting an exclusive operating right to
a licensed public body, to adopt regulations imposing the necessary code of conduct
on the operators concerned is a matter to be assessed by the Member States, subject
however to the proviso that the choice made in that regard must not be dispropor-
tionate to the aim pursued (Lddrd and Others, paragraph 39).

In that latter regard, it should nevertheless be noted that, having regard to the dis-
cretion which Member States enjoy in determining the level of protection for con-
sumers and public order which they intend to ensure in the gaming sector, it is in
particular not necessary, with regard to the criterion of proportionality, that a restric-
tive measure decreed by the authorities of one Member State should correspond to a
view shared by all the Member States concerning the means of protecting the legit-
imate interest at issue (see, by analogy, Case C-518/06 Commission v Italy [2009] ECR
[-3491, paragraphs 83 and 84).
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Having regard to the above, it must be acknowledged that the public authorities of
a Member State may be entitled to take the view, within the margin of discretion
which they have in that respect, that granting exclusive rights to a public body whose
management is subject to direct State supervision or to a private operator over whose
activities the public authorities are able to exercise tight control is likely to enable
them to tackle the risks connected with the gambling sector and pursue the legitimate
objective of preventing incitement to squander money on gambling and combating
addiction to gambling more effectively than would be the case with a system author-
ising the business of operators which would be permitted to carry on their business
in the context of a non-exclusive legislative framework (see, to that effect, Lddrd and
Others, paragraphs 40 to 42; Liga Portuguesa de Futebol Profissional and Bwin Inter-
national, paragraphs 66 and 67; and Case C-203/08 Sporting Exchange [2010] ECR
[-4695, paragraph 59).

The said authorities may indeed legitimately consider that the fact that, in their cap-
acity as controller of the body holding the monopoly, they will have additional means
of influencing the latter’s conduct outside the statutory regulating and surveillance
mechanisms is likely to secure for them a better command over the supply of games
of chance and better guarantees that implementation of their policy will be effective
than in the case where those activities are carried on by private operators in a situ-
ation of competition, even if the latter are subject to a system of authorisation and a
regime of supervision and penalties.

The fact remains, however, that the establishment of a measure as restrictive as a
monopoly, which can be justified only in order to ensure a particularly high level
of consumer protection, must be accompanied by a legislative framework suitable
for ensuring that the holder of the said monopoly will in fact be able to pursue, in a
consistent and systematic manner, the objective thus determined by means of a sup-
ply that is quantitatively measured and qualitatively planned by reference to the said
objective and subject to strict control by the public authorities.
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The alleged ineffectiveness of monopolies such as those at issue in the main proceedings
having regard to the transnational environment generated by the internet

As indicated in paragraph 40 of this judgment, the doubts expressed in this respect
by the Verwaltungsgericht Stuttgart concern the fact that, in a transnational en-
vironment such as that generated by the internet, the authorities of a Member State
which has established public monopolies comparable to the monopolies at issue in
the main proceedings might be confronted with certain difficulties in ensuring com-
pliance with those monopolies by organisers of games and bets established outside
that Member State, who, via the internet and in breach of those monopolies, conclude
bets with persons within the territorial area of the said authorities.

However, as the Advocate General has pointed out in point 79 of his Opinion, such
a circumstance cannot be sufficient to call into question the conformity of such
monopolies with EU law.

First, whilst it is true that illicit transactions on the internet may, particularly when
they are of a transnational character, prove more difficult to control and sanction than
other types of illicit conduct, such a situation is not limited to the gambling sector.
A Member State cannot be denied the right to extend to the internet the application
of the unilateral restrictive rules which it adopts for legitimate purposes in the public
interest simply because that technological medium has a character that is in essence
transnational.
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Secondly, it is undisputed that Member States are not deprived of legal means en-
abling them to ensure, as effectively as possible, compliance with the rules which they
lay down in relation to actors operating on the internet and falling, for one reason or
another, within their jurisdiction.

The requirement that games of chance be limited in a consistent and systematic
manner

Asapreliminary observation, it should be noted that, in paragraph 67 of the judgment
in Gambelli and Others, after stating that restrictions on gaming activities might be
justified by imperative requirements in the public interest, such as consumer protec-
tion and the prevention of both fraud and incitement to squander money on gam-
bling, the Court held that that applied only in so far as such restrictions, based on
such grounds and on the need to preserve public order, were suitable for achieving
those objectives, inasmuch as they must serve to limit betting activities in a consist-
ent and systematic manner.

As is apparent from paragraph 66 of this judgment in particular, the referring courts
have doubts as to the scope of that latter requirement.

According to those courts, it is doubtful whether public monopolies such as the
monopolies at issue in the main proceedings, relating to bets on sporting competi-
tions and established for purposes of preventing incitement to squander money on
gambling and combating addiction to the latter, are capable of contributing to limit-
ing betting activities in a consistent and systematic manner, given the way in which
other types of games of chance are marketed.
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In that regard, it should be recalled that the Court has previously held that it is for
each Member State to assess whether, in the context of the legitimate aims which it
pursues, it is necessary wholly or partially to prohibit activities of that nature, or only
to restrict them and to lay down more or less strict supervisory rules for that purpose,
the need for and proportionality of the measures thus adopted having to be assessed
solely in relation to the objectives thus pursued and the level of protection which the
national authorities concerned seek to ensure (see, in particular, Lddrd and Others,
paragraphs 35 and 36; Zenatti, paragraphs 33 and 34; and Liga Portuguesa de Futebol
Profissional and Bwin International, paragraph 58).

It has also held that, in the context of legislation which is compatible with the Treaty,
the choice of methods for organising and controlling the operation and playing of
games of chance or gambling, such as the conclusion with the State of an administra-
tive licensing contract or the restriction of the operation and playing of certain games
to places duly licensed for that purpose, falls within the margin of discretion which
the national authorities enjoy (Anomar and Others, paragraph 88).

The Court has also held that, in the matter of games of chance, it is in principle neces-
sary to examine separately for each of the restrictions imposed by the national le-
gislation whether, in particular, it is suitable for achieving the objective or objectives
invoked by the Member State concerned and whether it does not go beyond what is
necessary in order to achieve those objectives (Placanica and Others, paragraph 49).

In paragraphs 50 to 52 of its judgment in Schindler, delivered in relation to legisla-
tion of a Member State prohibiting lotteries, the Court observed, in particular, that
other games for money, such as football pools or ‘bingo; which remained authorised
in that Member State, whilst they might give rise to stakes comparable to those of
lotteries, and involved a significant element of chance, differed in their object, rules
and methods of organisation from large-scale lotteries established in other Member
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States. Those other games were therefore not in a comparable situation to that of lot-
teries prohibited by the legislation of that Member State and could not be assimilated
to them.

As all the governments which have submitted observations to the Court have ob-
served, it is undisputed that the various types of games of chance can exhibit signifi-
cant differences, particularly as regards the actual way in which they are organised,
the size of the stakes and winnings by which they are characterised, the number of
potential players, their presentation, their frequency, their brevity or repetitive char-
acter and the reactions which they arouse in players, or again, as the Advocate Gen-
eral has stated in point 75 of his Opinion, by reference to whether, as in the case of
games offered in casinos and slot machines in casinos or other establishments, they
require the physical presence of the player.

In those circumstances, the fact that some types of games of chance are subject to
a public monopoly whilst others are subject to a system of authorisations issued to
private operators cannot, in itself, render devoid of justification, having regard to the
legitimate aims which they pursue, measures which, like the public monopoly, ap-
pear at first sight to be the most restrictive and the most effective. Such a divergence
in legal regimes is not, in itself, capable of affecting the suitability of such a public
monopoly for achieving the objective of preventing citizens from being incited to
squander money on gambling and of combating addiction to the latter for which it
was established.

However, as has been recalled in paragraph 88 of this judgment, the case-law of the
Court of Justice also shows that the establishment, by a Member State, of a restric-
tion on the freedom to provide services and the freedom of establishment on the
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grounds of such an objective is capable of being justified only on condition that the
said restrictive measure is suitable for ensuring the achievement of the said objective
by contributing to limiting betting activities in a consistent and systematic manner.

The Court has, similarly, held that it is for the national courts to ensure, having regard
in particular to the actual rules for applying the restrictive legislation concerned, that
the latter genuinely meets the concern to reduce opportunities for gambling and to
limit activities in that area in a consistent and systematic manner (see to that effect, in
particular, Zenatti, paragraphs 36 and 37, and Placanica and Others, paragraphs 52
and 53).

As the Court has already held in those various respects, in Gambelli and Others,
paragraphs 7, 8 and 69, in so far as the authorities of a Member State incite and en-
courage consumers to participate in lotteries, games of chance or betting to the fi-
nancial benefit of the public purse, the authorities of that State cannot invoke public
order concerns relating to the need to reduce opportunities for gambling in order to
justify restrictive measures, even if, as in that case, the latter relate exclusively to bet-
ting activities.

In the present case, after stating that bets on competitions involving horses, auto-
mated games and casino games may be exploited by private operators which hold
an authorisation, the referring courts have also noted, first, that the holder of the
public monopoly on bets on sporting competitions is engaging, in relation to lot-
tery games to which that monopoly also extends, in intensive advertising campaigns
emphasising the need to finance social, cultural or sporting activities to which the
profits derived are allocated, thereby making it appear that maximisation of the prof-
its destined for such activities is becoming an end in itself of the restrictive measures
concerned. Those courts have also noted, secondly, in relation to casino games and
automated games, that, despite the fact that they present a higher potential risk of
addiction than bets on sporting competitions, the public authorities are developing
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or tolerating policies of expanding supply. The offering of new possibilities of casino
games on the internet is tolerated by those authorities, while the conditions in which
automated games may be exploited in establishments other than casinos, gaming ar-
cades, restaurants, cafes and places of accommodation have recently been the subject
of important relaxations.

In that regard, it should be remembered that, giving its view in relation to the ob-
jective pursued by a national legislature consisting in preventing exploitation of gam-
ing activities for criminal or fraudulent purposes, the Court has held that a policy
of controlled expansion of the said activities may be consistent with the objective of
channelling them into controllable circuits by drawing players away from clandestine,
prohibited betting and gaming to activities which are authorised and regulated. In
order to achieve that objective, authorised operators must represent a reliable, but at
the same time attractive, alternative to a prohibited activity. This may as such neces-
sitate the offer of an extensive range of games, advertising on a certain scale and the
use of new distribution techniques (see Placanica and Others, paragraph 55).

As the Advocate General has observed in point 61 of his Opinion, such considerations
may, in principle, also apply where restrictive internal measures pursue an objective
of protecting consumers, preventing incitement to squander money on gambling and
combating addiction to the latter, in that, in particular, a certain amount of advertis-
ing may, without prejudice to the requirements referred to in paragraphs 97 to 99 of
this judgment, contribute in certain cases to directing consumers towards the offer
emanating from the holder of the public monopoly, that offer being deemed to have
been established and conceived precisely in order better to pursue the said objective.
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However, as the Advocate General has also stated in point 61 of his Opinion, it is
important, in that respect, that any advertising issued by the holder of a public
monopoly remain measured and strictly limited to what is necessary in order thus to
channel consumers towards authorised gaming networks. Such advertising cannot,
however, in particular, aim to encourage consumers’ natural propensity to gamble by
stimulating their active participation in it, such as by trivialising gambling or giving it
a positive image due to the fact that revenues derived from it are used for activities in
the public interest, or by increasing the attractiveness of gambling by means of en-
ticing advertising messages depicting major winnings in glowing colours.

As for the fact that advertising campaigns conducted by the holder of the monopoly
with regard to lottery products thus lay emphasis on the fact that revenue from the
marketing of the latter is used to finance activities which are non-profit-making or in
the public interest, it should also be recalled, first, that, according to settled case-law,
although it is a relevant factor that games played for money may contribute signifi-
cantly to the financing of such activities, such a ground cannot in itself be regarded
as an objective justification for restrictions on the freedom to provide services. The
latter are permissible only on condition, in particular, that the financing of such social
activities constitutes an ancillary beneficial consequence of, and not the substantive
justification for, the restrictive policy established, which it is for the national court to
ascertain (see, to that effect, Zenatti, paragraphs 36 and 37).

Since the Verwaltungsgericht Stuttgart has also indicated that, after the deduction,
provided for by the legislation at issue in the main proceedings in favour of eligible
non-profit-making activities, has been made, the surplus revenue is paid into the pub-
lic purse, and in so far as it is not possible to exclude the possibility that the financial
support given to bodies recognised as being in the public interest permits the latter
to develop activities in the public interest which the State might normally be called
upon to undertake, thereby leading to a reduction in the State’s expenses, it should,
secondly, be recalled that neither is the need to prevent the reduction of tax revenues
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among the overriding reasons in the public interest capable of justifying a restric-
tion on a freedom instituted by the Treaty (see, to that effect, Case C-318/07 Persche
[2009] ECR I-359, paragraphs 45 and 46 and case-law cited).

Having regard to all the foregoing, it must be acknowledged that, on the basis of find-
ings such as those made by the referring courts and referred to in paragraph 100 of
this judgment, the said courts may legitimately be led to consider that the fact that, in
relation to games of chance other than those covered by the public monopoly at issue
in the main proceedings, the competent authorities thus conduct or tolerate policies
aimed at encouraging participation in those other games rather than reducing oppor-
tunities for gambling and limiting activities in that area in a consistent and systematic
manner, has the effect that the objective of preventing incitement to squander money
on gambling and combating addiction to the latter, which was at the root of the es-
tablishment of the said monopoly, can no longer be effectively pursued by means of
the latter, so that the latter can no longer be justified having regard to Articles 43 EC
and 49 EC.

The answer to the first question in each of the cases must therefore be that, on a
proper interpretation of Articles 43 EC and 49 EC:

(i)  in order to justify a public monopoly on bets on sporting competitions and lot-
teries, such as those at issue in the cases in the main proceedings, by an ob-
jective of preventing incitement to squander money on gambling and combat-
ing addiction to the latter, the national authorities concerned do not necessarily
have to be able to produce a study establishing the proportionality of the said
measure which is prior to the adoption of the latter;
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a Member State’s choice to use such a monopoly rather than a system authoris-
ing the business of private operators which would be permitted to carry on their
business in the context of a non-exclusive legislative framework is capable of
satisfying the requirement of proportionality, in so far as, as regards the ob-
jective concerning a high level of consumer protection, the establishment of the
said monopoly is accompanied by a legislative framework suitable for ensuring
that the holder of the said monopoly will in fact be able to pursue, in a consist-
ent and systematic manner, such an objective by means of a supply that is quan-
titatively measured and qualitatively planned by reference to the said objective
and subject to strict control by the public authorities;

the fact that the competent authorities of a Member State might be confronted
with certain difficulties in ensuring compliance with such a monopoly by or-
ganisers of games and bets established outside that Member State, who, via the
internet and in breach of the said monopoly, conclude bets with persons within
the territorial area of the said authorities, is not capable, as such, of affecting the
potential conformity of such a monopoly with the said provisions of the Treaty;

in a situation where a national court finds, at the same time:

— that advertising measures emanating from the holder of such a monopoly
and relating to other types of games of chance which it also offers are not
limited to what is necessary in order to channel consumers towards the offer
emanating from that holder by turning them away from other channels of
unauthorised games, but are designed to encourage the propensity of con-
sumers to gamble and to stimulate their active participation in the latter for
purposes of maximising the anticipated revenue from such activities,
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— that other types of games of chance may be exploited by private operators
holding an authorisation, and

— that, in relation to other types of games of chance not covered by the said
monopoly, and which, moreover, present a higher potential risk of addic-
tion than the games subject to that monopoly, the competent authorities are
conducting or tolerating policies of expanding supply, of such a kind as to
develop and stimulate gaming activities, in particular with a view to maxi-
mising revenue from the latter,

the said national court may legitimately be led to consider that such a monop-
oly is not suitable for guaranteeing achievement of the objective for which it
was established, of preventing incitement to squander money on gambling and
combating addiction to the latter, by contributing to reducing opportunities
for gambling and limiting activities in that area in a consistent and systematic
manner.

The second question referred in each of the cases

By the second question referred in each of the cases, the referring courts ask whether,
on a proper interpretation of Articles 43 EC and 49 EC, where a private operator
holds, in the Member State in which it is established, an authorisation to offer games
of chance, such an authorisation permits that operator to offer such games in other
Member States by reason of an obligation which may be incumbent on the latter to
recognise such authorisation.
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In this respect, it should first be noted, as the Advocate General has stated in point 94
of his Opinion, that, where a public monopoly in the area of games of chance has been
established in a Member State and it appears that that measure satisfies the various
conditions permitting it to be justified having regard to the legitimate public interest
objectives allowed by the case-law, any obligation to recognise authorisations issued
to private operators established in other Member States is, ex hypothesis, to be ex-
cluded, simply by virtue of the existence of such a monopoly.

Thus, only if the monopolies at issue in the main proceedings were held incompatible
with Article 43 EC or Article 49 EC would the question as to the possible existence of
such an obligation of mutual recognition of authorisations issued in other Member
States be capable of having any relevance for the purposes of resolving the disputes in
the main proceedings.

In that respect, it should however be noted that, having regard to the discretion, re-
ferred to in paragraph 76 of this judgment, which Member States have in determin-
ing, according to their own scale of values, the level of protection which they intend
to ensure and the requirements which that protection entails, the Cour had regularly
held that assessment of the proportionality of the system of protection established by
a Member State cannot, in particular, be influenced by the fact that another Member
State has chosen a different system of protection (see to that effect, in particular, Liga
Portuguesa de Futebol Profissional and Bwin International, paragraph 58).

Having regard to that margin of discretion and the absence of any Community har-
monisation in the matter, a duty mutually to recognise authorisations issued by the
various Member States cannot exist having regard to the current state of EU law.
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It follows in particular that each Member State retains the right to require any oper-
ator wishing to offer games of chance to consumers in its territory to hold an author-
isation issued by its competent authorities, without the fact that a particular opera-
tor already holds an authorisation issued in another Member State being capable of
constituting an obstacle.

In order to be justified under Articles 43 EC and 49 EC, it is also necessary, having re-
gard to the obstacles which it creates in relation to the right to the freedom to provide
services or the freedom of establishment, that such an authorisation system should
satisfy the requirements which follow in that respect from the case-law, particularly
as to its non-discriminatory character and its proportionality (Placanica and Others,
paragraphs 48 and 49).

Having regard to the information provided by the Verwaltungsgericht Gieflen and
set out in paragraph 19 of this judgment, it should also be noted that, according to
consistent case-law, a Member State may not apply a criminal penalty for failure to
complete an administrative formality where such completion has been refused or
rendered impossible by the Member State concerned, in infringement of EU law (Pla-
canica and Others, paragraph 69).

In the light of all the foregoing, the answer to the second question is that, on a proper
interpretation of Articles 43 EC and 49 EC, in the current state of EU law, the fact that
an operator holds, in the Member State in which it is established, an authorisation
permitting it to offer games of chance does not prevent another Member State, while
complying with the requirements of EU law, from making such a provider offering
such services to consumers in its territory subject to the holding of an authorisation
issued by its own authorities.
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Costs

Since these proceedings are, for the parties to the main proceedings, a step in the ac-
tions pending before the national courts, the decision on costs is a matter for those

courts.

Costs incurred in submitting observations to the Court, other than the costs

of those parties, are not recoverable.

On those grounds, the Court (Grand Chamber) hereby rules:

1. On a proper interpretation of Articles 43 EC and 49 EC:

(a)

(b)

in order to justify a public monopoly on bets on sporting competitions
and lotteries, such as those at issue in the cases in the main proceedings,
by an objective of preventing incitement to squander money on gambling
and combating addiction to the latter, the national authorities concerned
do not necessarily have to be able to produce a study establishing the
proportionality of the said measure which is prior to the adoption of the
latter;

a Member State’s choice to use such a monopoly rather than a system
authorising the business of private operators which would be permitted
to carry on their business in the context of a non-exclusive legislative
framework is capable of satisfying the requirement of proportionality,
in so far as, as regards the objective concerning a high level of consumer
protection, the establishment of the said monopoly is accompanied by
a legislative framework suitable for ensuring that the holder of the said
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monopoly will in fact be able to pursue, in a consistent and systematic
manner, such an objective by means of a supply that is quantitatively
measured and qualitatively planned by reference to the said objective
and subject to strict control by the public authorities;

the fact that the competent authorities of a Member State might be con-
fronted with certain difficulties in ensuring compliance with such a
monopoly by organisers of games and bets established outside that
Member State, who, via the internet and in breach of the said monopoly,
conclude bets with persons within the territorial area of the said authori-
ties, is not capable, as such, of affecting the potential conformity of such
a monopoly with the said provisions of the Treaty;

(d) in a situation where a national court finds, at the same time:

— that advertising measures emanating from the holder of such a
monopoly and relating to other types of games of chance which it
also offers are not limited to what is necessary in order to channel
consumers towards the offer emanating from that holder by turning
them away from other channels of unauthorised games, but are de-
signed to encourage the propensity of consumers to gamble and to
stimulate their active participation in the latter for purposes of max-
imising the anticipated revenue from such activities,

— that other types of games of chance may be exploited by private op-
erators holding an authorisation, and
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— that, in relation to other types of games of chance not covered by the
said monopoly, and which, moreover, present a higher potential risk
of addiction than the games subject to that monopoly, the competent
authorities are conducting or tolerating policies of expanding supply,
of such a kind as to develop and stimulate gaming activities, in par-
ticular with a view to maximising revenue from the latter,

the said national court may legitimately be led to consider that such a
monopoly is not suitable for guaranteeing achievement of the objective for
which it was established, of preventing incitement to squander money on
gambling and combating addiction to the latter, by contributing to reducing
opportunities for gambling and limiting activities in that area in a consistent
and systematic manner.

2. On a proper interpretation of Articles 43 EC and 49 EC, in the current state
of European Union law, the fact that an operator holds, in the Member State
in which it is established, an authorisation permitting it to offer games of
chance does not prevent another Member State, while complying with the
requirements of European Union law, from making such a provider offering
such services to consumers in its territory subject to the holding of an au-
thorisation issued by its own authorities.

[Signatures]
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