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SUMMARY — JOINED CASES C-147/06 AND C-148/06

The fundamental rules of the EC Treaty on 
freedom of establishment and freedom to 
provide services and the general principle of 
non-discrimination preclude national legis‑
lation which, with regard to contracts with 
a value below the threshold set by Article 
6(1) (a) of Directive 93/37, as amended by Dir
ective 97/52, which are of certain cross-border 
interest, imposes an absolute duty on the 
contracting authorities, where the number 
of valid tenders is greater than five, auto‑
matically to exclude tenders considered to 
be abnormally low in relation to the goods, 
works or services according to a mathemat
ical criterion laid down by that legislation 
without allowing those contracting authori‑
ties any possibility of verifying the constit
uent elements of those tenders by requesting 
the tenderers concerned to provide details 

of those elements. That would not be the 
case if national or local legislation or even 
the contracting authorities concerned were 
to set a reasonable threshold above which 
abnormally low tenders were automati‑
cally excluded on account of there being an 
unduly large number of tenders, which might 
oblige the contracting authorities to examine 
on an inter partes basis such a high number 
of bids that it would exceed their administra‑
tive capacity or might, due to the delay which 
such an examination would entail, jeopardise 
the implementation of the project.

(see para. 35, operative part)
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