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1. By this action the Commission asks the
Court to declare that, by failing to adopt the
measures necessary to comply with Directive
2000/60/EC of the European Parliament and
of the Council establishing a framework for
Community action in the field of water
policy, 2 and, in any event, by failing to
communicate them to the Commission,
Luxembourg has failed to fulfil its obligations
under that directive. 3

2. Primarily, the Commission claims that
proper implementation of Directive 2000/60
requires the adoption of a ‘framework law’ at
national level. It is common ground that that
has not happened. Alternatively, the Com­
mission identifies (in its reply) a number of
specific provisions of the directive which, it
claims, Luxembourg has failed to implement.

3. Luxembourg on the contrary considers
that a framework directive does not necessar­
ily require the adoption of specific formal
legislative, regulatory or administrative meas­
ures for its correct implementation in the
domestic legal order. What matters is
whether the material objectives sought by
the directive are complied with in practice by
the various deadlines that the directive
specifies. In its defence before the Court,
Luxembourg also argued for the first time
that in any event its existing national
legislation largely corresponded to the
requirements of the directive.

The legal framework

EC Treaty

4. Pursuant to Article 249 EC a directive
‘shall be binding, as to the result to be
achieved, upon each Member State to which
it is addressed, but shall leave to the national
authorities the choice of form and methods’.

1 — Original language: English.
2 — Of 23 October 2000, OJ 2000 L 327, p. 1.
3 — The scope of the Commission's action was subsequently

modified in the course of the proceedings. See points 32 to 34
and 37 below.
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5. Article 174(1) EC confers on the Com­
munity powers to adopt a Community policy
on the environment which is to contribute to
the pursuit of the objectives of preserving,
protecting and improving the quality of the
environment, protecting human health, pru­
dent and rational utilisation of natural
resources and promoting measures at inter­
national level to deal with regional or
worldwide environmental problems.

6. Article 175(1) EC provides that the
Council, acting in accordance with the co-
decision procedure referred to in Article 251
EC, is to decide what action is to be taken by
the Community in order to achieve the
objectives referred to in Article 174.

Directive 2000/60

7. Directive 2000/60 was adopted on the
basis of Article 175(1) EC.

8. Recital (9) of its preamble states that ‘it is
necessary to develop an integrated Commu­
nity policy on water’. Recital (18) explains
that such a policy ‘requires a transparent,
effective and coherent legislative framework.
The Community should provide common
principles and the overall framework for

action. This Directive should provide for
such a framework and coordinate and
integrate, and, in a longer perspective,
further develop the overall principles and
structures for protection and sustainable use
of water in the Community in accordance
with the principle of subsidiarity.’

9. Article 1 provides that the purpose of the
directive is the establishment of ‘a [Commu­
nity] framework for the protection of inland
surface waters, transitional waters, coastal
waters and groundwater’.

10. Article 2 defines 41 relevant concepts for
the purposes of the directive. Some concern
the standards of water quality that Member
States are obliged to achieve under the
directive, in particular Article 4. By way of
illustration, Article 2(22) defines ‘good eco­
logical status’ as the status of a body of
surface water classified as ‘good’ in accord­
ance with Annex V of the directive. Article 2
(23) provides that ‘good ecological potential’
is the status of a heavily modified or an
artificial body of water, classified in accord­
ance with Annex V, which lays down the
detailed conditions for analysing, classifying
and monitoring the quality status of the
bodies of waters referred to in the directive.
Article 2(24) defines ‘good surface water
chemical status’ as the chemical status
required to meet the environmental object-

I - 11328



COMMISSION v LUXEMBOURG

ives for surface waters established in Article
4(1)(a), that is to say, the chemical status of a
body of surface water in which concentra­
tions of pollutants do not exceed the
environmental quality standards established
under Annex IX, Article 16(7) and other
relevant Community legislation setting
environmental quality standards at Commu­
nity level. Similarly, Article 2(25) provides
that ‘good groundwater chemical status’ is
the chemical status of a body of groundwater
which meets all the conditions set out in
table 2.3.2 of Annex V.

11. In so far as is relevant, Article 3 (entitled
‘Coordination of administrative arrange­
ments within river basin districts’) provides:

‘1. Member States shall identify the indivi­
dual river basins lying within their national
territory and, for the purposes of this
Directive, shall assign them to individual
river basin districts. …

2. Member States shall ensure the appro­
priate administrative arrangements, includ­
ing the identification of the appropriate
competent authority, for the application of
the rules of this Directive within each river
basin district lying within their territory.

3. Member States shall ensure that a river
basin covering the territory of more than one
Member State is assigned to an international
river basin district. At the request of the
Member States involved, the Commission
shall act to facilitate the assigning to such
international river basin districts.

Each Member State shall ensure the appro­
priate administrative arrangements, includ­
ing the identification of the appropriate
competent authority, for the application of
the rules of this Directive within the portion
of any international river basin district lying
within its territory.

4. Member States shall ensure that the
requirements of this Directive for the
achievement of the environmental objectives
established under Article 4, and in particular
all programmes of measures, are coordinated
for the whole of the river basin district. For
international river basin districts the Mem­
ber States concerned shall together ensure
this coordination and may, for this purpose,
use existing structures stemming from inter­
national agreements. At the request of the
Member States involved, the Commission
shall act to facilitate the establishment of the
programmes of measures.

…
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6. Member States may identify an existing
national or international body as competent
authority for the purposes of this Directive.

7. Member States shall identify the compe­
tent authority by the date mentioned in
Article 24.

8. Member States shall provide the Commis­
sion with a list of their competent authorities
and of the competent authorities of all the
international bodies in which they partici­
pate at the latest six months after the date
mentioned in Article 24. For each competent
authority the information set out in Annex I
shall be provided.

9. Member States shall inform the Commis­
sion of any changes to the information
provided according to paragraph 8 within
three months of the change coming into
effect.’

12. Article 4 lays down the environmental
objectives which Member States are required
to achieve when making operational the
programmes of measures specified in the
river basin management plans for surface
waters, for groundwater and for protected
areas. In essence, Member States are
required to adopt the necessary measures
to prevent environmental deterioration of
targeted waters and protected areas, and to

enhance and restore them to the quality
levels defined by the provisions of the
directive, in particular Article 2. Article 4
also provides that, in general, the standards
and objectives set by the directive must be
achieved at the latest 15 years after its entry
into force.

13. As regards waters used for the ‘abstrac­
tion’ of water for human consumption,
Article 7(1) requires Member States to
identify, within each river basin district, all
the relevant bodies of water.

14. Article 7(2) provides that ‘for each body
of water identified under paragraph 1, in
addition to meeting the objectives of Article
4 in accordance with the requirements of this
Directive, for surface water bodies including
the quality standards established at Commu­
nity level under Article 16, Member States
shall ensure that under the water treatment
regime applied and, in accordance with
Community legislation, the resulting water
will meet the requirements of Directive
80/778/EEC as amended by Directive
98/83/EC’.

15. Article 7(3) requires Member States to
ensure the necessary protection for the
bodies of water identified under Article 7(1)
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and gives them the possibiliy to establish, if
they so wish, safeguard zones for those
bodies of water.

16. Article 14, entitled ‘public information
and consultation’, provides as follows:

‘1. Member States shall encourage the active
involvement of all interested parties in the
implementation of this Directive, in particu­
lar in the production, review and updating of
the river basin management plans. Member
States shall ensure that, for each river basin
district, they publish and make available for
comments to the public, including users:

(a) a timetable and work programme for
the production of the plan, including a
statement of the consultation measures
to be taken, at least three years before
the beginning of the period to which the
plan refers;

(b) an interim overview of the significant
water management issues identified in
the river basin, at least two years before
the beginning of the period to which the
plan refers;

(c) draft copies of the river basin manage­
ment plan, at least one year before the
beginning of the period to which the
plan refers.

On request, access shall be given to back­
ground documents and information used for
the development of the draft river basin
management plan.

2. Member States shall allow at least six
months to comment in writing on those
documents in order to allow active involve­
ment and consultation.

3. Paragraphs 1 and 2 shall apply equally to
updated river basin management plans.’

17. Articles 16 and 17 of the directive are
addressed to the Community institutions.
Respectively, they require the European
Parliament and the Council, acting on a
proposal from the Commission, to adopt
specific measures against pollution of water
by individual pollutants or groups of pollu­
tants and to prevent and control ground-
water pollution. Under Article 18, the
Commission is to publish a report on the

I - 11331



OPINION OF MS SHARPSTON — CASE C-32/05

implementation of the directive at the latest
12 years after its entry into force and every
six years thereafter.

18. Article 23 provides: ‘Member States shall
determine penalties applicable to breaches of
the national provisions adopted pursuant to
this Directive. The penalties thus provided
for shall be effective, proportionate and
dissuasive.’

19. Article 24 provides:

‘1. Member States shall bring into force the
laws, regulations and administrative provi­
sions necessary to comply with this Directive
at the latest [by] 22 December 2003. They
shall forthwith inform the Commission
thereof.

…

2. Member States shall communicate to the
Commission the texts of the main provisions
of national law which they adopt in the field
governed by this Directive. The Commission
shall inform the other Member States
thereof.’

National provisions

20. Luxembourg relies on the provisions of
the Law of 29 July 1993 concerning the
protection and management of surface and
subterranean water, both public and private
(‘the 1993 law’). 4

21. Article 2 states that the purpose of the
1993 law is to combat water pollution and to
ensure water regeneration with a view to
meeting in particular the requirements aris­
ing from

— the protection of the health of humans
and animals as well as the ecological
balance;

— biological life of water receiving aquatic
ecosystems and in particular fish life;

— the supply of water for human con­
sumption and for industrial use;

— protection of water resources;

4 — Mém. 1993, 1302.
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— bathing, aquatic sports and related
leisure activities;

— the protection of the landscape; and

— agriculture, industry, transport and all
other human activity of general interest.

22. Article 3 defines 12 concepts for the
purposes of the 1993 law.

23. Articles 18 and 19 concern the protec­
tion of the bodies of water intended for
human consumption and the establishment
of safeguard zones for those bodies of water.
Article 18 defines different safeguard zones
on the basis of their proximity to the source
of water and the powers enjoyed by public
authorities with respect to them. These
include the power to nationalise the zones
immediately adjacent to the source of drink­
able water and the power to regulate any
activity or use of the declared safeguard
zones that may affect the quality of the water.
Article 19 details the procedure for declaring
safeguard zones, which includes a phase of
public information and consultation.

Background

Pre-litigation procedure

24. Considering that Luxembourg had not
notified the measures adopted to implement
Directive 2000/60 by the deadline (i.e., 22
December 2003) laid down in Article 24, by
letter of 26 January 2004 the Commission
invited Luxembourg to submit its observa­
tions under Article 226 EC. 5

25. By letter of 14 April 2004, Luxembourg
replied that a draft law intended to imple­
ment Directive 2000/60 would be voted by
the national Parliament at the end of 2004 or
early in 2005. It also informed the Commis­
sion that a centralised administration for
water management would be established by
May 2004.

26. By letter of 9 July 2004, the Commission
issued a laconic reasoned opinion under

5 — This letter was in general form, merely putting the Member
State concerned on notice that the deadline for transposing a
number of directives (listed in an annex from a computerised
printout) had expired, indicating that there had been no
notification of transposition measures, so that prima facie the
Member State concerned was in breach of its obligations
under those various directives, and inviting comments.
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Article 226 EC inviting Luxembourg to
adopt the necessary measures within two
months.

27. Luxembourg replied on 27 September
2004. It indicated that it intended to take
advantage of the need to transpose the
‘framework’ Directive 2000/60 into national
law to undertake a ‘fundamental revision’ of
its existing legislation governing water qual­
ity. It informed the Commission, inter alia,
that the draft law for the implementation of
the directive was in progress and that a new
water management central administration
had been established by the Law of 28 May
2004 and had been operational since the end
of June 2004.

28. The Commission deemed that reply
insufficient and lodged the present action.

Proceedings before the Court

29. In its application the Commission
claimed that by failing to adopt the laws,
regulations and administrative provisions
necessary to comply with Directive 2000/60

and, in any event, by failing to notify them,
Luxembourg had failed to fulfil its obliga­
tions under that directive.

30. In its defence, Luxembourg raised, inter
alia, two new grounds. First, it stated that it
had duly informed the Commission, on
24 August 2004, of the name and address
of the competent authority for each of the
river basin districts of Luxembourg and had
thereby complied with Article 3 of Directive
2000/60.

31. Second, Luxembourg argued that exist­
ing national legislation, namely the 1993 law
(here identified for the first time), granted its
national authorities sufficient powers to
ensure the attainment of the operational
objectives of Directive 2000/60.

32. In its reply, the Commission acknow­
ledged that it had not been aware, due to an
absence of coordination between its own
services, of the letter of 24 August 2004. It
accepted that the measures notified in that
letter amounted to proper implementation of
Article 3 of Directive 2000/60.
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33. The Commission also accepted that
Article 7(3) of Directive 2000/60 was duly
implemented by Articles 18 and 19 of the
1993 law.

34. The Commission therefore adjusted the
scope of its original application 6 and refor­
mulated the form of order sought in its reply.
It asked the Court to declare that, by failing
to adopt the laws, regulations and adminis­
trative provisions necessary to comply with
Directive 2000/60, with the exception of
Article 3(1), (2), (3), (5), (6) and (7) and
Article 7(3) and, in any event, by failing to
communicate them to the Commission,
Luxembourg had failed to fulfil its obliga­
tions under that directive.

35. The Commission maintained its primary
argument that implementation of Directive
2000/60 by way of specific national frame­
work legislation was required.

36. The Commission also considered that
the 1993 law did not constitute a full
implementation of Directive 2000/60. By
way of illustration, the Commission exam­
ined the 1993 law in the light of certain
provisions of Directive 2000/60. At the
hearing, the Commission sought to expand

its analysis by examining the compatibility of
the 1993 law with provisions of Directive
2000/60 other than those it had identified in
its reply in order to reach the same conclu­
sion.

37. Following Luxembourg's oral submis­
sions, the Commission accepted that Lux­
embourg was now in compliance with the
substantive obligations arising from Article
7(1).

Assessment

The ground concerning the failure to notify
the implementation measures

38. It is best to deal with this ground first.

39. According to Article 24 of Directive
2000/60, Member States were required to
inform the Commission of the measures
adopted in order to implement the directive
by 22 December 2003.6 — And thus the formulation of its ‘petitum’.
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40. As the Court has consistently held, the
question whether a Member State has failed
to fulfil its obligations must be determined as
at the end of the period laid down in the
reasoned opinion, 7 i.e. in the present case by
8 September 2004.

41. It appears from the submissions to the
Court that the sole information given by
Luxembourg to the Commission within that
time-frame was the letter of 24 August 2004.
Luxembourg's formal response to the rea­
soned opinion was dated 27 September 2004.

42. The letter of 24 August 2004 was sent
before the end of the two month period laid
down by the Commission's reasoned opinion
of 9 July 2004. The Commission has in any
event accepted that it evidenced adequate
implementation of the obligations arising
under most subparagraphs of Article 3 of the
directive. The Commission has as a result
withdrawn its claim in respect of Luxem­
bourg's failure to communicate the imple­
mentation measures adopted under Article 3
of Directive 2000/60. There is therefore no
need to examine this aspect further.

43. It is common ground that Luxembourg
first suggested that the 1993 law constituted
an appropriate implementation of the direct-

ive in its defence before the Court. The case­
law cited above makes it clear that such a
belated reference cannot cure the earlier
failure to communicate the necessary infor­
mation by the date laid down in the reasoned
opinion.

44. The Commission's action is therefore
founded in this respect.

The ground concerning the failure to adopt
the necessary measures to implement Direct­
ive 2000/60

45. By way of preliminary observation, I
should make it clear that the fact that the
Commission introduced new arguments and
altered the form of order sought in its reply
does not affect the admissibility of the
Commission's action in this case. As the
Court has held in very similar circumstances,
the Commission is entitled to clarify the
form of order sought in order to take into
account information furnished by a Member
State in its defence; 8 and it cannot therefore
be reproached for dealing with the argu­
ments based on the 1993 law for the first
time in its reply.

7 — See, inter alia, Case C-113/03 Commission v France, judgment
of 9 September 2004, not published, at paragraph 13 and the
case-law cited therein.

8 — See Case C-456/03 Commission v Italy [2005] ECR I-5335, at
paragraphs 33 and 34. See further points 66 to 70 below.
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Arguments of the parties

46. The Commission's primary submission
is that it follows from the objectives laid
down in Article 1 that Directive 2000/60
requires Member States first to adopt a
framework law to implement into the
domestic legal order the main obligations
arising from the directive. Such a framework
law would then provide a satisfactory legal
basis for adopting, as a subsequent step, the
more specific measures required to attain the
aims pursued by the other provisions of the
directive. A framework law should therefore
have been adopted and notified to the
Commission by the deadline established in
Article 24 of the directive.

47. The Commission's alternative position as
set out in its reply is that the provisions of
the 1993 law do not in any event fully
implement Directive 2000/60. By way of
illustration, the Commission claims that
Articles 1, 2, 3(4) and 7(1) and 7(2) and 14
of the directive were inadequately trans­
posed. At the hearing, the Commission
sought to add Articles 4, 8, 11, 13 and 23
to that list.

48. For its part, Luxembourg accepts that
adopting a framework law to implement
Directive 2000/06 might be convenient for
domestic purposes. However, it disagrees

fundamentally with the Commission's view
that the directive imposes a specific legal
obligation to adopt such a framework law.
Directive 2000/60 does not constitute a
harmonisation measure within the meaning
of Article 95 EC. It is a directive which lays
down a ‘framework for a Community policy
in the field of water management’. 9 The
main aim of Directive 2000/60 is not to
oblige Member States to create an equivalent
formal national legal framework through
harmonisation of the national legal order,
but to require them to adopt measures to
attain certain material environmental object­
ives laid down in Article 4.

49. Luxembourg's response to the Commis­
sion's alternative argument is that the exist­
ing 1993 national law enables the national
authorities to adopt all necessary measures
to attain the operational objectives of Direct­
ive 2000/60 by the specified deadlines.

— Does correct implementation of Directive
2000/60 require the adoption of a framework
law?

50. Directive 2000/60 is an unusual direct­
ive. It does not seek the harmonisation of

9 — Luxembourg refers to the title of Directive 2000/60 in its
French version, which is slightly different from the English
one. See point 1 above. The proposed translation is my own
literal translation of the French version.
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national laws. Rather, its overall objective is
to establish a framework for Community
action in the field of water policy. On closer
examination, it becomes apparent that, in
order to do so, the directive contains three
different classes of provisions.

51. First, there are provisions which impose
obligations on the Community institutions
themselves. For instance, Articles 16 and 17
call on Community insitutions to adopt
Community measures in the fields of water
and groundwater pollution.

52. Secondly, there are provisions imposing
obligations on Member States vis-à-vis the
Commission and the Community. Examples
are the information obligations under Article
3(1) and Article 24(2).

53. Thirdly, there are provisions which
appear to impose obligations on Member
States with respect to individuals, with or
without direct effect. Thus, for example,
Article 4, which lays down the environmen­
tal objectives sought by the directive,
requires Member States to implement the
necessary measures to achieve these object­
ives. Article 14 obliges Member States to
ensure the active involvement of all inter­
ested parties in the implementation of the
directive.

54. In addition, different deadlines apply for
the implementation of these various provi­
sions. 10

55. The fact that the directive's provisions
are far from homogeneous must in turn have
implications for the way in which those
provisions can or should be implemented at
national level (some, indeed, may not require
implementation at all). As the Court has
elsewhere recognised, ‘Community legislative
practice shows that there may be great
differences in the types of obligations which
directives impose on the Member States and
therefore in the results which must be
achieved. Thus, some directives require
legislative measures to be adopted at national
level and compliance with those measures to
be the subject of judicial or administrative
review. Other directives lay down that the
Member States are to take the necessary
measures to ensure that certain objectives
formulated in general and unquantifiable
terms are attained, whilst leaving them some
discretion as to the nature of the measures to
be taken. Yet other directives require the
Member States to obtain very precise and
specific results after a certain period.
Accordingly, given that a failure to fulfil
obligations can be found only if there is, on
expiry of the period laid down in the
reasoned opinion, a situation contrary to
Community law which is objectively attribut­
able to the Member State concerned, a

10 — See for instance Articles 4(1)(a)(ii) and (iii), (b)(ii), (c), 8(2),
10(2), 11(7) and (8), 13(6) and 16(4).
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finding that the failure at issue has occurred
depends on the type of obligations imposed
by the provisions of [the directive] in
question’. 11^ Directive 2000/60 seems to
contain samples of all the different types of
provisions identified in that quotation.

56. The Court has likewise held that where a
provision of a directive concerns only the
relations between the Member States and the
Commission, it does not, in principle,
require implementation into the national
legal order. In such circumstances, it is
however open to the Commission to demon­
strate that the adoption of a specific
transposing measure is required. 12

57. The Commission has insisted through­
out the proceedings before the Court that, by
virtue of the directive's objectives as stated in
Article 1, Luxembourg should have adopted
a ‘framework law’ in order correctly to
implement the directive into national law.
The Commission declined to identify, in
answer to questions from several members of
the Court at the hearing, which precise
provision(s) of the directive imposed such a
requirement or could be read as being
capable of implementation only by that
technique.

58. Article 249 EC indicates clearly that
Member States may choose the form and
methods for implementing directives which
best ensure the result to be achieved by
them. Subject of course to the principle of
effectiveness, Member States are thus
granted a large margin of discretion as to
how they implement a directive. 13

59. The Court has moreover repeatedly held
that ‘it is not always necessary formally to
enact the requirements of a directive in a
specific express legal provision, since the
general legal context may be sufficient for
implementation of a directive, depending on
its content. In particular, the existence of
general principles of constitutional or
administrative law may render superfluous
transposition by specific legislative or regu­
latory measures provided, however, that
those principles actually ensure the full
application of the directive by the national
authorities and that, where the relevant
provision of the directive seeks to create
rights for individuals, the legal situation
arising from those principles is sufficiently
precise and clear and that the persons
concerned are put in a position to know
the full extent of their rights and, where
appropriate, to be able to rely on them before
the national courts.’ 14

11 — Case C-60/01 Commission v France [2002] ECR I-5679, at
paragraphs 25 to 29.

12 — Case C-296/01 Commission v France [2003] ECR I-13909, at
paragraph 92, and Case C-72/02 Commission v Portugal
[2003] ECR I-6597, at paragraphs 19 and 20.

13 — See, inter alia, Case C-478/99 Commission v Sweden [2002]
ECR I-4147, paragraph 15, and Case C-233/00 Commission v
France [2003] ECR I-6625, paragraph 75.

14 — Commission v Italy, cited in footnote 8, at paragraph 51 and
the case-law cited therein.
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60. It is likewise settled case-law that, in
proceedings under Article 226 EC, it is for
the Commission to prove that the Member
State has failed to fulfil its obligation, by
placing the necessary information before the
Court; and that in so doing the Commission
may not rely on any presumption. 15 In the
present case, the Commission bears the
burden of establishing that a framework
law was the only means to implement
Directive 2000/60 into national law effect­
ively.

61. In my view the Commission has failed to
discharge that burden. Whilst it has made
general references to the objectives laid
down in Article 1 and to the implementation
measures adopted in other Member States, it
has failed to put forward any convincing
argument that Directive 2000/60 requires the
adoption of a framework law at national level
in order to be fully effective, to the exclusion
of any other means of implementation.

62. Nor can such an obligation be derived
from the wording of Directive 2000/60 in
general or from Articles 1 and 24 thereof in
particular. The Commission itself accepted
at the hearing that Article 1 of the directive
did not require implementation. As Luxem­
bourg points out, Article 24 merely requires
Member States to adopt the measures

‘necessary’ to give effect to the directive, be
those measures legal, regulatory or adminis­
trative in nature. That provision cannot be
construed as imposing a rigid requirement to
adopt a framework law.

63. I add that, given the varied nature of the
provisions in Directive 2000/60, it is unclear
to me how or why a framework law at
national level would constitute an appro­
priate means of transposing those provisions
of Directive 2000/60 which impose obliga­
tions on the Community institutions them­
selves or concern relationships between
Member States and the Commission.

64. Finally, I note that the Commission has
accepted — at various stages of the proceed­
ings before the Court — that (a) Luxem­
bourg's letter of 24 August 2004 evidenced
proper implementation of most subpara­
graphs of Article 3, (b) Luxembourg has
complied with Article 7(1), 16 (c) Articles 18
and 19 of the 1993 law properly implement
Article 7(3), and (d) Article 1 does not
require to be transposed into national law
(and the Commission has accordingly with­
drawn the relevant parts of its original

15 — See, inter alia, Case C-194/01 Commission v Austria [2004]
ECR I-4579, at paragraphs 34, and the case-law cited therein,
and 74. 16 — See point 37 above.
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application). Intellectually, it is difficult to
reconcile this with the claim that ‘only a
framework law will do’.

65. I therefore conclude that the Commis­
sion has not made good its claim that a
framework law at national level was required
to implement Directive 2000/60.

— Compatibility of the 1993 law with
Directive 2000/60

66. The Court must, nevertheless, also
examine the Commission's alternative sub­
missions as to whether or not the 1993 law
correctly implements specific provisions of
Directive 2000/60. I recall that, in a very
similar recent case, the defendant Member
State pleaded only in its defence before the
Court that the directive there in question
was already implemented by existing domes­
tic law. The Court rejected the suggestion by
the Commission that such a late reference to
alleged implementing provisions could not
cure the Member State's alleged failure to
fulfil its obligation to implement the direct­
ive. Rather, the Court reasoned that ‘in so far
as the domestic legal provisions pleaded by
the [respondent Member State] were in force

when the period set in the reasoned opinion
expired, the Court must take them into
account when determining whether that
obligation has not been fulfilled’. 17 Accord­
ingly, in order to determine whether the
failure to implement was established, the
Court compared the provisions of the
directive in question with the national
measures by which the defendant Member
State considered that it had implemented the
directive. 18

67. Likewise, in the present case only a
comparison of the provisions of the 1993 law
with the requirements of the directive will
show whether Luxembourg has or has not
complied with its obligation to implement
Directive 2000/60.

68. That said, in my view the Court should
limit its examination to those provisions of
the directive identified by the Commission in
its reply (namely Articles 1, 2, 3(4), 7(1) 19
and (2) and 14) and should disregard the
additional provisions of the directive invoked
by the Commission at the hearing.

17 — Commission v Italy, cited in footnote 8 above, at paragraph
48 and the case-law cited therein. See also point 45 above.

18 — Ibid., at paragraph 49.
19 — The plea regarding Article 7(1) was subsequently dropped at

the hearing; see point 37 above.
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69. That is because it is only in respect of the
provisions identified in the reply that the
Commission has, as required by the case­
law, 20 provided sufficient information to
enable the Court to establish whether or
not the alleged failure to implement Direct­
ive 2000/60 is made out. Moreover, Luxem­
bourg was not given due notice of, or an
adequate opportunity to respond to, the
Commission's claims in respect of the
provisions of the directive invoked only at
the hearing. For the Court to examine those
claims would amount in my view to an
infringement of Luxembourg's rights as a
defendant and a failure to observe the
underlying rationale of the Article 226 EC
procedure. 21

70. In its reply, the Commission had the
opportunity to undertake a full examination
of the extent to which the 1993 law did or
did not implement the directive. It made
only partial use of that opportunity.

71. Against that background, I turn to
examine the compatibility of the 1993 law

with the obligations laid down by Articles 1,
2, 3(4), 7(2) and 14 of Directive 2000/60.

— Article 1

72. The Commission maintains that the
general objectives laid down in Article 1 of
Directive 2000/60 are wider than those
pursued by the 1993 law, which are limited
to fighting water pollution and regenerating
water resources. However, in reply to a
question from the Court at the hearing, the
Commission accepted that Article 1 of
Directive 2000/60 did not need to be
implemented into national law. I therefore
conclude that the Commission has dropped
its claim in respect of Article 1. Should the
Court nevertheless feel it necessary to
examine the issue further, I would merely
observe that the wording of Article 2 of the
1993 law, which describes its purpose, is (like
Article 1 of Directive 2000/60) framed in
quite general and unquantifiable terms. 22 It
could thus in principle accommodate all of
the aims set out in Article 1 of Directive
2000/60. 23 The Commission's claim as
regards Article 1 would therefore be
unfounded in any event.

20 — See footnote 15 above.

21 — In my view this is not an instance where it can properly be
said that the Commission, by invoking those additional
articles of the directive at the hearing, is seeking to ‘clarify
the form of order sought in order to take into account
information furnished by a Member State in its defence. Nor
does it represent the introduction of a new plea in law in the
course of proceedings in order to take account of matters of
law or of fact which came to light in the course of the
procedure, as permitted by Article 42(2) of the Rules of
Procedure.

22 — See point 21 above.
23 — In that sense, the reference in Article 2 of the 1993 law to the

requirements arising from ‘all other human activity in the
general interest’ is, it seems to me, all-embracing.
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— Article 2

73. The Commission points out that the
1993 law contains only some of the defin­
itions set out in Article 2 of Directive
2000/60. The Commission refers in particu­
lar to the notions of ‘river basin’, ‘good
ecological potential’ and ‘good chemical
state’, all of which are missing from the
1993 law.

74. Luxembourg does not suggest that the
1993 law includes those definitions. At the
hearing, its defence appeared to be that the
concepts defined in Article 2 are relevant
only for the purposes of defining the content
of the operational obligations that the
directive imposes on Member States. There­
fore, they do not per se need to be
implemented.

75. I do not accept that proposition. Article
2 cannot be read in isolation. Some of the
definitions in Article 2 lay down precise
standards of water quality 24 that Member
States must attain by the deadlines estab­
lished, in particular, in Article 4 (as a general
rule, 15 years after the entry into force of the
directive). 25 Article 2, in conjunction with
Article 4, thus imposes precise obligations on

Member States — arguably (although the
point does not need to be decided here) ones
that may also grant rights to individuals — to
be achieved within a particular time frame.

76. The Court has repeatedly held that ‘mere
administrative practices, which by their
nature are alterable at will by the authorities
and are not given the appropriate publicity,
cannot be regarded as constituting the
proper fulfilment of obligations under the
Treaty’ 26 and that ‘the provisions of a
directive must be implemented with unques­
tionable binding force and with the specifi­
city, precision and clarity required in order
to satisfy the requirement of legal certainty,
under which, in the case of a directive
intended to confer rights on individuals,
persons concerned must be enabled to
ascertain the full extent of their rights’. 27

77. Contrary to the position advanced by
Luxembourg, the deadlines for the attain­
ment of the standards laid down in Article 4
are different from the general deadline in
Article 24 for the adoption of the necessary
measures to implement Directive 2000/60.
By not including the definitions of the
standards contained in Article 2 or the
deadlines by which those standards are to
be achieved as laid down in Article 4 (and
thus by not rendering the obligations arising

24 — See point 10 above.
25 — See Articles 4(1)(a)(ii) and (iii), (b)(ii) and (c).

26 — Case C-197/96 Commission v France [1997] ECR I-1489, at
paragraph 14 and the case-law cited therein.

27 — Case C-354/98 Commission v France [1999] ECR I-4927, at
paragraph 11 and the case-law cited therein.
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from Article 2 in connection with Article 4
binding on the competent national author­
ities), the 1993 law falls short of the
requirements of Directive 2000/60.

— Article 3(4)

78. The Commission considers that no
provision in the 1993 law properly imple­
ments Article 3(4) of Directive 2000/60,
which requires Member States to coordinate
all relevant measures for the whole of the
river basin districts identified.

79. Luxembourg accepts that an obligation
of coordination exists under Article 3(4). It
argues, however, that there are no national
river basins districts in Luxembourg. The
only two river basin districts in the territory
of Luxembourg for the purposes of Directive
2000/60 are international river basins dis­
tricts, namely the Rhine and Moselle River
basin district and the Meuse river basin
district. An ad hoc Coordination Committee,
in which all Member States concerned are
represented, has been specially established
within the International Commission for the
Protection of the Rhine (ICPR) with the
specific task of giving effect to the coordin­
ation obligation under Directive 2000/60.
With respect to the Meuse, an International
Commission for the Protection of the Meuse
has been specifically created, inter alia to

ensure the coordination required by Direct­
ive 2000/60. Luxembourg has annexed to its
rejoinder the texts of the Communiqué of
the Conference of Ministers of the ICPR of
29 January 2001 and of the International
Agreement concerning the Meuse of
3 December 2002 to support its claim. Both
texts refer to the fact that the coordination
measures required by Directive 2000/60 will
be adopted within the framework of those
international bodies. 28

80. I agree with Luxembourg that the
obligations arising from Article 3(4) vary
according to whether the river basin district
in question is national or international for
the purposes of the directive. In the case of
international river basin districts, Article 3(4)
provides that ‘the Member States concerned
shall together ensure this coordination and
may, for this purpose, use existing structures
stemming from international agreements’.
Article 3(6) further provides that Member
States may identify an existing national or
international body as the competent author­
ity for the purposes of the directive.

81. The Commission has not challenged
Luxembourg's claim that the only two river
basin districts in Luxembourg for the pur-

28 — As regards the ICPR, see page 13 of Luxembourg's rejoinder
(in Annex 1) and Articles 1, 2 and 5 of the International
Agreement on the Meuse.

I - 11344



COMMISSION v LUXEMBOURG

poses of the directive are international rather
than national river basins districts.

82. From the documents annexed by
Luxembourg to its rejoinder, it appears that
two international bodies have indeed, as
Luxembourg claims, been entrusted by all
Member States concerned with the task of
ensuring the coordination of the measures
relating to the implementation of Directive
2000/60 as regards these international river
basins districts. Thus, Luxembourg has, as a
member of those international bodies, ful­
filled its obligations under Article 3(4) of
Directive 2000/60 as regards the inter­
national river basins districts in its territory.

83. Accordingly, I conclude that the Com­
mission's claim fails in respect of Article 3(4).

— Article 7(2)

84. According to the Commission no provi­
sion of the 1993 law implements, even
partially, the obligations arising from Article
7(2), which imposes on Member States the

achievement of specific standards of quality
for bodies of water for human consump­
tion. 29

85. Luxembourg has not put forward any
defence on this point.

86. As with Article 2 read in conjunction
with Article 4, Article 7(2) contains a clear
and precise obligation which may (arguably)
confer rights on individuals. Pursuant to the
case-law cited above, 30 Luxembourg should
have implemented that provision by means
of measures having binding force in the
national legal order by the deadline estab­
lished in Article 24. Since the 1993 law
contains no provision corresponding to
Article 7(2) and no other measure of
implementation has been adopted, Luxem­
bourg has failed to fulfil its obligation to
implement Article 7(2) of Directive 2000/60.

— Article 14

87. Finally, the Commission claims that the
obligation to organise public information

29 — As regards the Commission's claims concerning Article 7(1)
and (3), see also points 33 and 37 above.

30 — See footnote 27 above.
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and consultation procedures intended to
‘encourage the active involvement of all
interested parties in the implementation of
[the] directive, in particular in the produc­
tion, review and updating of the river basin
management plans’ contained in Article 14
of Directive 2000/60 is not mirrored in the
1993 law.

88. Luxembourg does not suggest that the
1993 law contains a similar provision to
Article 14 of the directive. It argues, however,
that it follows from Article 14(1) read in
conjunction with Article 13 of Directive
2000/60 that the deadline for complying
with the obligations of public information
under Article 14 has not yet expired.

89. Luxembourg is correct in stating that,
pursuant to Article 13(6), river basin man­
agement plans must be published at the
latest nine years after the date of entry into
force of the directive; and that pursuant to
Article 14(1) the public are to be informed
and granted the opportunity to make com­
ments, depending on the measures, between
one and three years before the beginning of
the period to which the plan refers. However,
it is also clear that Article 14 seeks to confer
on individuals and interested parties a right
to be actively involved in the implementation
of the directive, and ‘in particular, in the
production, review and updating of the river
basin management plans’.

90. When individual rights are at stake,
Member States must not only comply with
the general obligations regarding the imple­
mentation of directives as laid down in the
case-law cited above, 31 but are also required
to ensure that the legal situation at national
level resulting from implementation is ‘suffi­
ciently precise and clear and that the persons
concerned are put in a position to know the
full extent of their rights and, where appro­
priate, to be able to rely on them before the
national courts’. 32

91. I therefore consider that, in the present
case, the national implementing measures
had to be of such a nature as to render the
deadline in Article 13(6) legally binding on
the competent national authorities and
enable individuals to ascertain the full extent
of their rights under the procedures provided
for in Article 14(1).

92. The absence of any implementation
measure obviously does not meet those
conditions. Contrary to what Luxembourg
claims, the fact that the river basin manage­
ment plans and the information procedures
relating thereto are only to be published and
discussed with the public at an undefined
point in the future does not detract from the
obligation of Member States to lay down a

31 — See footnotes 26 and 27 above.
32 — See, inter alia, Commission v Italy, cited in footnote 8 above,

at paragraph 51 and the case-law cited therein.
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precise, clear and legally binding measure
ensuring compliance with those obligations.
In the absence of any specific provision
providing otherwise, the general deadline
established under Article 24 was applicable.

93. I therefore conclude that by failing to
adopt the necessary measures at nationa
level to implement Article 14 of Directive
2000/60, Luxembourg has failed to fulfil its
obligations under Directive 2000/60.

Costs

94. Pursuant to Article 69(3) of its Rules of
Procedure, where each party succeeds on
some heads and fails on others, the Court
may order that the costs be shared. That is
the case in the present proceedings, where
the Commission has only been partially
successful in its action. I therefore consider
that each party should bear its own costs.

Conclusion

95. In view of the foregoing, I am of the opinion that the Court should:

(1) declare that

— by failing to communicate to the Commission the national laws, regulations
and administrative provisions implementing Directive 2000/60/EC of the
European Parliament and of the Council establishing a framework for
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Community action in the field of water policy, with the exception of Article
3 thereof, Luxembourg has failed to fulfil its obligations under Article 24 of
that directive;

— by failing to adopt, within the prescribed time period, the national laws,
regulations and administrative provisions in order to comply with Articles 2,
7(2) and 14 of Directive 2000/60, Luxembourg has failed to fulfil its
obligations under Article 24 of that directive;

(2) dismiss the remainder of the application;

(3) order each party to bear its own costs.
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