JUDGMENT OF 4. 7. 2000 — CASE C-62/98

JUDGMENT OF THE COURT
4 July 2000 *

In Case C-62/98,

Commission of the European Communities, represented by A. Caeiro, Principal
Legal Adviser, and B. Mongin and M. Afonso, of its Legal Service, acting as
Agents, with an address for service in Luxembourg at the office of C. Gomez de la
Cruz, also of its Legal Service, Wagner Centre, Kirchberg,

applicant,

Portuguese Republic, represented by L. Fernandes, Director of the Legal Service
of the Directorate-General for European Community Affairs in the Ministry of
Foreign Affairs, and M.L. Duarte, Legal Adviser in the same directorate, acting as
Agents, with an address for service in Luxembourg at the Portuguese Embassy, 33
Allée Scheffer,

defendant,

* Language of the case: Portuguese.
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COMMISSION V PORTUGAL

APPLICATION for a declaration that, by failing to denounce or adjust the
agreements concerning merchant shipping concluded with the Republic of
Senegal, approved by Decree No 99/79 of 14 September 1979, with the Republic
of Cape Verde, approved by Decree No 119/79 of 7 November 1979, with the
Republic of Angola, approved by Decree No 71/79 of 18 July 1979, and with the
Democratic Republic of Sio Tomé and Principe, approved by Decree No 123/79
of 13 November 1979, so as to provide for fair, free and non-discriminatory
access by all Community nationals to the cargo shares due to the Portuguese
Republic, as provided for in Council Regulation (EEC) No 4055/86 of
22 December 1986 applying the principle of freedom to provide services to
maritime transport between Member States and between Member States and
third countries (O] 1986 L 378 p. 1), the Portuguese Republic has failed to fulfil
its obligations under Articles 3 and 4(1) of that regulation, '

THE COURT,

composed of: G.C. Rodriguez Iglesias, President, J.C. Moitinho de Almeida,
D.A.O. Edward (Rapporteur), L. Sevon and R. Schintgen (Presidents of
Chambers), C. Gulmann, ].-P. Puissochet, G. Hirsch, P. Jann, H. Ragnemalm
and M. Wathelet, Judges,

Advocate General: J. Mischo,

Registrar: H. von Holstein, Deputy Registrar,
|
|

having regard to the Report for the Hearing,
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JUDGMENT OF 4. 7. 2000 — CASE C-62/98

after hearing oral argument from the parties at the hearing on 14 September
1999,

after hearing the Opinion of the Advocate General at the sitting on 20 October
1999,

gives the following

Judgment

By application lodged at the Registry of the Court on 27 February 1998 the
Commission of the European Communities brought an action under Article 169
of the EC Treaty (now Article 226 EC) for a declaration that, by failing to
denounce or adjust the agreements concerning merchant shipping concluded with
the Republic of Senegal, approved by Decree No 99/79 of 14 September 1979,
with the Republic of Cape Verde, approved by Decree No 119/79 of 7 November
1979, with the Republic of Angola, approved by Decree No 71/79 of 18 July
1979, and with the Democratic Republic of Sdo Tomé and Principe, approved by
Decree No 123/79 of 13 November 1979, so as to provide for fair, free and non-
discriminatory access by all Community nationals to the cargo shares due to the
Portuguese Republic, as provided for in Council Regulation (EEC) No 4055/86
of 22 December 1986 applying the principle of freedom to provide services to
maritime transport between Member States and between Member States and
third countries (O] 1986 L 378 p. 1), the Portuguese Republic had failed to fulfil
its obligations under Articles 3 and 4(1) of that regulation.
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In its reply, the Commission stated that the necessary adjustments had been made
to all the abovementioned agreements except the agreement with the Republic of
Angola (hereinafter ‘the contested agreement’). In those circumstances, the
Commission submitted that the proceedings should be limited to the agreement
concluded with that country, which had still not been adjusted.

The relevant provisions of Community law

Article 234 of the EC Treaty (now, after amendment, Article 307 EC) provides:

‘The rights and obligations arising from agreements concluded before the entry
into force of this Treaty between one or more Member States on the one hand,
and one or more third countries on the other, shall not be affected by the
provisions of this Treaty.

To the extent that such agreements are not compatible with this Treaty, the
Member State or States concerned shall take all appropriate steps to eliminate the
incompatibilities established. Member States shall, where necessary, assist each
other to this end and shall, where appropriate, adopt a common attitude.
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In applying the agreements referred to in the first paragraph, Member States shall
take into account the fact that the advantages accorded under this Treaty by each
Member State form an integral part of the establishment of the Community and
are thereby inseparably linked with the creation of common institutions, the
conferring of powers upon them and the granting of the same advantages by all
the other Member States.’

4 Regulation No 4055/86 contains the following provisions:

Article 1(1):

‘Freedom to provide maritime transport services between Member States and
between Member States and third countries shall apply in respect of nationals of
Member States who are established in a Member State other than that of the
person for whom the services are intended.’

Article 2:

‘By way of derogation from Article 1, unilateral national restrictions in existence
before 1 July 1986 on the carriage of certain goods wholly or partly reserved for
vessels flying the national flag, shall be phased out at the latest in accordance with
the following timetable:

— carriage between Member States by vessels flying the flag of a Member State:
31 December 1989,

I-5198



COMMISSION V PORTUGAL

carriage between Member States and third countries by vessels flying the flag
of a Member State: 31 December 1991,

— carriage between Member States and between Member States and third
countries in other vessels: 1 January 1993.

Article 3:

‘Cargo-sharing arrangements contained in existing bilateral agreements con-
cluded by Member States with third countries shall be phased out or adjusted in
accordance with the provisions of Article 4.

Article 4(1):

‘Existing cargo-sharing arrangements not phased out in accordance with Article 3
shall be adjusted in accordance with Community legislation and in particular:

(a) where trades governed by the United Nations Code of Conduct for Liner
Conferences are concerned, they shall comply with this Code and with the
obligations of Member States under Regulation (EEC) No 954/79;
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JUDGMENT OF 4. 7. 2000 — CASE C-62/98

(b) where trades not governed by the United Nations Code of Conduct for Liner
Conferences are concerned, agreements shall be adjusted as soon as possible
and in any event before 1 January 1993 so as to provide for fair, free and
non-discriminatory access by all Community nationals, as defined in
Article 1, to the cargo shares due to the Member States concerned.’

Pursuant to Article 12 thereof, Regulation No 4055/86 entered into force on

1 January 1987.

The contested agreement

The contested agreement was concluded in July 1979, that is to say several years
before the accession, on 1 January 1986, of the Portuguese Republic to the
Communities.

Article VI of the contested agreement provides:

‘1. The contracting parties shall be entitled to participate, on the basis of equal
shares, in the carriage of goods by sea between the ports of the Portuguese
Republic and the ports of the People’s Republic of Angola.
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4. For the implementation of this agreement, the shipping undertakings of the
Portuguese Republic and of the Republic of Angola to be designated by the
competent authorities shall define the methods most conducive to efficient
transport.’

s Article XV of the same agreement provides:

5. This agreement shall remain in force for 12 months following the date on
which either of the contracting parties notifies the other of its wish to
denounce the agreement.’

s The contested agreement reserves the carriage of cargo between the contracting
parties to vessels flying the flag of either of the parties or to vessels operated by
persons or undertakings having the nationality of either of the parties. Thus,
vessels operated by nationals of other Member States are excluded from trade
covered by the contested agreement. The agreements concluded by the Portuguese
Republic with the Republic of Senegal, with the Republic of Cape Verde and with
the Democratic Republic of Sao Tomé and Principe also contain a cargo-sharing
clause of that kind.
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The pre-litigation procedure

Taking the view that the cargo-sharing clauses contained in the abovementioned
agreements, including the contested agreement, are subject to Regulation
No 4055/86, and in particular Article 4(1) thereof, and that they should have
been adjusted in order to conform to that regulation, the Commission sent a
number of letters to the Portuguese Republic.

In reply to a letter from the Commission of 3 December 1992, the Portuguese
authorities indicated, by letter of 15 February 1993, that they had at all times
been aware of their obligations under Articles 3 and 4 of Regulation
No 4055/86.

Since the Portuguese Republic did not adjust the abovementioned agreements, on
9 November 1995 the Commission sent it a letter of formal notice.

In its reply of 27 August 1996, the Portuguese Government recognised the need
to adjust the abovementioned agreements having regard to Articles 3 and 4 of
Regulation No 4055/86. It also explained that the procedures for adjustment or
repeal had already being initiated with the countries concerned but that, for
various reasons, the adjustment had not yet been completed. Finally, it reaffirmed
that the cargo-sharing clauses were not being applied and that both it and the
other contracting parties to those agreements were prepared to guarantee the
shipowners of third countries engaged in maritime transport all the rights
deriving from the application of Regulation No 4055/86 without in any way
restricting the principle of freedom to provide services.
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COMMISSION V PORTUGAL

Since no agreement had been adjusted or denounced within the period specified
by the Commission, on 6 June 1997 the Commission issued a reasoned opinion
calling on the Portuguese Republic, in accordance with Article 169 of the Treaty,
to take the measures necessary to comply with it within a period of two months
as from its notification.

By letter of 11 November 1997, the Portuguese authorities stated that the
proposed adjustments to the abovementioned agreements, designed to bring them
into conformity with the principle laid down in Regulation No 4055/86, had
already been forwarded through diplomatic channels so that the African
countries involved could examine them and adjust them. They stated that, of
the four African countries concerned, the Republic of Senegal and the Republic of
Cape Verde had already given their consent to proceed with revision of the
agreements in question to the effect proposed by the Portuguese Republic. By
letter of 19 March 1998, the Portuguese Republic provided the Commission with

On 27 February 1998, in the absence of specific adjustments, the Commission
decided to bring the present action.

Arguments of the parties

The Commission observes that the purpose of Regulation No 4055/86 is to
ensure the freedom to provide maritime transport services between Member
States and between Member States and third countries. The contested agreement
reserves the carriage of goods between the parties to vessels flying the flag of one
of the parties or to those operated by persons or undertakings having the
nationality of one of the parties. It follows that vessels operated by nationals of
other Member States are excluded from the trade covered by that agreement. The
Commission therefore contends that that agreement should have been adjusted in
order to conform to Regulation No 4055/86 and in particular Article 4(1)
thereof.
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The Commission observes that Article 2 of Regulation No 4055/86 fixes the
dates by which adjustment of agreements was to take place and thus gives
concrete form to the only derogations from the freedom to provide services in the
maritime transport sector for which Article 1(1) of that regulation provides.

Pursuant to Article 4(1}(b) of Regulation No 4055/86, in the case of trade not
governed by the United Nations Code of Conduct for Liner Conferences, the
agreement should have been adjusted promptly and, in any event, before
1 January 1993. In the case of trade governed by the United Nations Code of
Conduct for Liner Conferences referred to in Article 4(1)(a) of that regulation, no
time was granted for the adjustments to be made.

The Commission emphasises that, regardless of whether trade be governed by
Articles 4(1)(a) or (b) of Regulation No 4055/86, the period within which the
contested agreement should have been adjusted expired long ago. It submits that
the period which has elapsed since the entry into force of that regulation was
more than sufficient for the agreements to be adjusted, or as a last resort
denounced, and for the Portuguese Republic to fulfil its obligations.

The Portuguese Government does not deny that the wording of the cargo-sharing
clauses contained in the contested agreement must be adjusted pursuant to
Articles 3 and 4 of Regulation No 4055/86 and emphasises that it has
endeavoured, by all diplomatic means available to it, to encourage the Angolan
authorities to accept such an adjustment. In the meantime, the Portuguese
Government decided that, in the context of the Ministerial Conference of the
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States of West and Central Africa for Maritime Transport (CMEAQOC), it would
not invoke any cargo-sharing arrangements other than those recognised by all the
Member States.

In view of the advanced stage, or indeed completion, of the negotiations with the
Republic of Angola and the non-application of the cargo-sharing arrangements
incompatible with the freedom to provide services, the Portuguese Government
contends that the Commission’s action under Article 169 of the Treaty is
premature and unfounded in law.

The Commission’s request is, in its view, vitiated by the absence of any legal
foundation because it makes no reference to Article 234 of the Treaty. The legal
framework guaranteed by that provision must be reflected in the statement of
reasons for any request that a convention concluded before accession to the
Communities (hereinafter ‘pre-Community convention’) be adjusted or
denounced.

The Portuguese Government contends that, in view of the terms of Article 234 of
the Treaty, it cannot be accused of failing to fulfil its obligations. Where pre-
Community conventions are concerned, which wholly or partly frustrate
application of the EC Treaty or legislation adopted under it, the second
paragraph of Article 234 of the Treaty requires the Member States to take all
appropriate steps to eliminate incompatibilities between a provision of a
convention and a Community provision. However, it does not impose the
obligation to achieve a specific result in the sense of requiring them, regardless of
the legal consequences and political price, to eliminate the incompatibility.
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Denunciation of an agreement is not one of the ‘appropriate steps’ referred to in
that provision. Denunciation may be required only where it is clear that the third
country does not wish to renegotiate the agreement. Mere difficulties, political or
otherwise, in adjusting the agreement are not sufficient to require denunciation.

The Portuguese Government contends that the second paragraph of Article 234
of the Treaty must be read in conjunction with the first paragraph thereof, so that
any incompatibilities must be eliminated in a manner which, whilst guaranteeing
the full effect of Community law, affects to the least extent possible the law of the
third-country parties to a pre-Community convention.

If the second paragraph of Article 234 of the Treaty imposed an obligation on the
Member States to denounce a pre-Community convention where adjustment of
the incompatible clauses through diplomatic channels could not be achieved or
proved very difficult, the last sentence of the provision would be devoid of
meaning. In order to denounce a pre-Community convention, the Member State
needs neither aid nor assistance from the other Member States since what is
involved is a unilateral act of will.

According to the Portuguese Government, an obligation to denounce an
agreement can arise under the second paragraph of Article 234 of the Treaty
only exceptionally and in extreme situations. Accordingly, since denunciation is a
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measure which in principle gives rise to international liability, it is justified only if
two conditions are fulfilled, namely total incompatibility between a provision of
a pre-Community convention and Community law and the impossibility of
safeguarding, by political or other means, the Community interest involved.

In this case, the second condition is not fulfilled: the cargo-sharing arrangements
that need to be adjusted are not being applied and, therefore, their formal scope
does not affect the Community interest in securing full and effective freedom to
provide services in the maritime transport sector.

Denunciation is a disproportionate means of achieving the objective sought by
the second paragraph of Article 234 of the Treaty and involves disproportionate
disregard of Portuguese foreign-policy interests as compared with the Community
interest which, in practice, does not suffer any actual harm. Such denunciation
would have an extremely pernicious effect on that Member State’s diplomatic,
political and economic relations with the Republic of Angola, which are accorded
high priority within Portuguese foreign policy and, therefore, constitute a
fundamental component of Community policies in the commercial sphere and in
that of development cooperation.

Finally, the state of war and constant tension prevailing in Angola cannot be
ignored, a fact that considerably complicates the normal conduct of diplomatic
relations in spheres which are neither strategic nor a matter of priority for that
State.
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Findings of the Court

It should be noted at the outset that the Commission and Portuguese Republic
agree that the cargo-sharing clauses in the contested agreement call for
adjustment in order to render the agreement compatible with Articles 3 and 4
of Regulation No 4055/86.

In this case, the Portuguese Government has not succeeded in adjusting the
contested agreement by recourse to diplomatic means within the time-limit laid
down by Regulation No 4055/86.

It must be borne in mind that the Court has already held that, in such
circumstances, in so far as denunciation of such an agreement is possible under
international law, it is incumbent on the Member State concerned to denounce it
(see, to that effect, Case C-170/98 Commission v Belgium [1999] ECR 1-5493,

paragraph 42).

essentially for three reasons.

First, it contends that the Commission’s action is premature in view of the
advanced stage of negotiations with the Republic of Angola.

|
|
However, the Portuguese Government denies any failure to. fulfil its obligations,
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In that regard, it must be borne in mind that, given its role as guardian of the
Treaty, it is for the Commission alone to decide whether it is appropriate to bring
proceedings against a Member State for failure to fulfil its obligations (see Case
C-431/92 Commission v Germany [1995] ECR 1-2189, paragraph 22).

Next, the Portuguese Government submits that the state of war and constant
tension prevailing in Angola justify its position.

As to that, the existence of a difficult political situation in a third State which is a
contracting party, as in the present case, cannot justify a continuing failure on the
part of a Member State to fulfil its obligations under the Treaty (see Commission
v Belgium, cited above, paragraph 42).

Finally, the Portuguese Government contends, in essence, that, with regard to pre-
Community conventions concluded between-a Member State and a third country,
although Article 234 of the Treaty imposes the obligation to take all appropriate
steps to eliminate any incompatibility between a rule of the convention and a
Community rule, that provision is not indifferent to the legal consequences and
political costs flowing from that obligation. Cases where a convention must be
denounced under Article 234 of the Treaty arise only exceptionally and in
extreme circumstances. Such denunciation would involve a disproportionate
disregard of its foreign-policy interests as compared with the Community interest.
Moreover, the Commission should have referred to that provision in the
statement of the reasons for a request for a pre-Community convention to be
adjusted or denounced.
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"It is therefore necessary to consider in what circumstances a Member State may

maintain measures contrary to Community law in reliance upon a pre-
Community convention concluded with a third country.

The first paragraph of Article 234 of the Treaty provides that the rights and
obligations arising from agreements concluded before the entry into force of the
Treaty between, on one hand, one or more Member States and, on the other, one
or more third countries shall not be affected by the provisions of the Treaty.
However, the second paragraph requires the Member States to take all
appropriate steps to eliminate any incompatibilities between such an agreement
and the EC Treaty.

Article 234 of the Treaty is of general scope and applies to any international
agreement, irrespective of subject-matter, which is capable of affecting applica-
tion of the Treaty (Case 812/79 Attorney General v Burgoa [1980] ECR 2787,
paragraph 6, and Case C-158/91 Levy [1993] ECR 1-4287, paragraph 11).

As is clear from Burgoa, cited above, the purpose of the first paragraph of
Article 234 of the Treaty is to make it clear, in accordance with the principles of
international law (see, in that connection, Article 30(4)(b) of the 1969 Vienna
Convention on the Law of Treaties) that application of the EC Treaty does not
affect the duty of the Member State concerned to respect the rights of third
countries under a prior agreement and to perform its obligations thereunder.
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It follows that the Portuguese Republic must in all cases respect the rights which
the Republic of Angola derives from the contested agreement.

However, the contested agreement contains a clause (Article XV) which expressly
enables the contracting parties to denounce it, so that denunciation by the
Portuguese Republic would not encroach upon the rights which the Republic of
Angola derives from that agreement.

Consequeﬁtly, the obligations to which the Portuguese Republic is subject by
virtue of Articles 3 and 4 of Regulation No 4055/86 are not affected by the
principle laid down in the first paragraph of Article 234 of the Treaty.

As regards the Portuguese Government’s argument that the obligation to have
recourse to denunciation constitutes an exceptional obligation in the context of
Article 234 of the Treaty, it is enough to note that, in this case, the obligation
incumbent on the Portuguese Republic is based not on that provision of the
Treaty but on the provisions of Regulation No 4055/86.

Furthermore, although, in the context of Article 234 of the Treaty, the Member
States have a choice as to the appropriate steps to be taken, they are nevertheless
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under an obligation to eliminate any incompatibilities existing between a pre-
Community convention and the EC Treaty. If a Member State encounters
difficulties which make adjustment of an agreement impossible, an obligation to
denounce that agreement cannot therefore be excluded.

so  As regards the argument that such denunciation would involve a disproportionate
disregard of foreign-policy interests of the Portuguese Republic as compared with
the Community interest, it must pointed out that the balance between the foreign-
policy interests of a Member State and the Community interest is already
incorporated in Article 234 of the Treaty, in that it allows a Member State not to
apply a Community provision in order to respect the rights of third countries
deriving from a prior agreement and to perform its obligations thereunder. That
article also allows them to choose the appropriate means of rendering the
agreement concerned compatible with Community law.

s1 Finally, with regard to the absence of a legal basis as a result of the Commission’s
failure to refer to Article 234 of the Treaty, suffice it to note that in this case the
Commission’s request was based on Regulation No 4055/86.

s2 In those circumstances, it must be held that, by failing either to denounce or
adjust the contested agreement so as to provide for fair, free and non-
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discriminatory access by all Community nationals to the cargo shares due to the
Portuguese Republic, as provided for in Council Regulation (EEC) No 4055/86,
the Portuguese Republic has failed to fulfil its obligations under Articles 3 and
4(1) of that regulation.

Costs

53 Under Article 69(2) of the Rules of Procedure, the unsuccessful party is to be
ordered to pay the costs if they have been applied for in the successful party’s
pleadings. Since the Commission has applied for costs and the Portuguese
Republic has been unsuccessful, the latter must be ordered to pay the costs.

On those grounds,

| THE COURT

hereby:

1. Declares that, by failing to denounce or adjust the agreement on merchant
shipping with the Republic of Angola so as to provide for fair, free and non-
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discriminatory access by all Community nationals to the cargo shares due to
the Portuguese Republic, as provided for in Council Regulation (EEC)
No 4055/86 of 22 December 1986 applying the principle of freedom to
provide services to maritime transport between Member States and between

Member States and third countries, the Portuguese Republic has failed to
fulfil its obligations under Articles 3 and 4(1) of that regulation;

2. Orders the Portuguese Republic to pay the costs.

Rodriguez Iglesias  Moitinho de Almeida ~ Edward Sevon
Schintgen Gulmann Puissochet Hirsch

Jann Ragnemalm Wathelet

Delivered in open court in Luxembourg on 4 July 2000.

R. Grass ' G.C. Rodriguez Iglesias

Registrar President




