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Summary of the Judgment

1. Preliminary rulings — Reference to the Court — Conformity of the decision to refer with the
rules of national law governing the organization of the courts and their procedure — Not a
matter for the Court to determine

(EC Treaty, Art. 177)

2. State aid — Planned aid — Grant of aid in breach of the probibition laid down in Article
93(3) of the Treaty — Duties of the national courts where a matter bas also been referred to
the Commission — Complete protection of the rights of individuals — Possibility of consult-
ing the Commission or referring questions to the Court for a preliminary ruling
(EC Treaty, Arts 5, 92, 93(2) and (3) and 177)
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State aid — Definition — Logistical and commercial assistance provided by a public under-
taking to its subsidiaries which are governed by private law and carry on an activity open to
free competition — Included — Condition — Remuneration less than that demanded under
normal market conditions

(EC Treaty, Art. 92)

State aid — Planned aid — Grant of aid in breach of the probibition laid down in Article
93(3) of the Treaty — Duties of national courts adjudicating on a claim for repayment

(EC Treaty, Art. 93(3))

State aid — Planned aid — Grant of aid in breach of the prohibition laid down in Article
93(3) of the Treaty — Liability of the recipient — No basis in Community law — Possible

application of national law
(EC Treaty, Art. 93(3))

Under the procedure laid down in Article
177 of the Treaty, it is not for the Court
to determine whether the decision
whereby a matter is brought before it was
taken in accordance with the rules of
national law governing the organization
of the courts and their procedure. The
Court must abide by the decision from a
court of 2 Member State requesting a pre-
liminary ruling in so far as it has not been
overturned in any appeal procedures pro-
vided for by national law.

A national court, seised of a request that
it should draw the appropriate conclu-
sions from an infringement of the prohi-
bition on implementation of planned aid
laid down in the last sentence of Article
93(3) of the Treaty, where the matter has
also been referred to the Commission,
which has not yet given a final decision
on the question whether the State mea-
sures at issue constitute State aid, is not
required to declare that it lacks jurisdic-
tion or to stay proceedings until such
time as the Commission has adopted a
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position on how the measures in question
are to be categorized.

The initiation by the Commission of a
preliminary examination procedure under
Article 93(3) or the consultative examina-
tion procedure under Article 93(2) cannot
release national courts from their duty to
safeguard the rights of individuals in the
event of a breach of the requirement to
give prior notification. Any other inter-
pretation would have the effect of encour-
aging the Member States to disregard the
prohibition on implementation of
planned aid, since the Commission can do
no more than order further payments o
be suspended so long as it has not
adopted its final decision on the sub-
stance of the matter, and the effectiveness
of Article 93(3) would be weakened if the
fact that the Commission was seised of
the matter were to prevent the national
courts from drawing all the appropriate
conclusions from the infringement of that
provision.
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In that context, a national court may have
cause to interpret and apply the concept
of aid in order to determine whether a
State measure introduced without obser-
vance of the preliminary examination
procedure provided for in Article 93(3)
ought to have been subject to that pro-
cedure. Where it entertains doubts, it may
seek clarification from the Commission
which must, as a consequence of the duty
of sincere cooperation resulting from
Article 5 of the Treaty, respond as quickly
as possible. Furthermore, a national court
may or must, in accordance with the sec-
ond and third paragraphs of Article
177 of the Treaty, refer a question to the
Court of Justice for a preliminary ruling
on the interpretation of Article 92. Where
it consults the Commission or refers a
question to the Court, it must decide
whether it is necessary to order interim
measures in order to safeguard the inter-
ests of the parties pending final judgment.

The concept of aid within the meaning of
Article 92 of the Treaty encompasses not
only positive benefits, such as subsidies,
but also interventions which, in various
forms, mitigate the charges which are
normally included in the budget of an
undertaking and which, without therefore
being subsidies in the strict sense of the
word, are of the same character and have
the same effect.

It follows that the provision of logistical
and commercial assistance by a public
undertaking to its subsidiaries, which are

governed by private law and carry on an
activity open to free competition, is capa-
ble of constituting State aid if the remu-
neration received in return is less than
that which would have been demanded
under normal market conditions. As
regards that last condition, it is for the
national court to determine what is nor-
mal remuneration for the services in
question, such a determination presup-
posing an economic analysis taking into
account all the factors: which an under
taking acting under normal market condi-
tions should have taken into consider-
ation when fixing the remuneration for
the services provided.

Having regard to the importance for the
proper functioning of the common mar-
ket of compliance with the procedure for
prior review of planned State aid under
Article 93(3) of the Treaty, a national
court requested to order the repayment
of aid must grant that application if it
finds that the aid was not notified to the
Commission, unless by reason of excep-
tional circumstances repayment is inap-
propriate. Any other interpretation
would encourage the Member States to
disregard the prohibition laid down in
Article 93(3), since if national courts
could only order suspension of any new
payment, aid already granted would sub-
sist until the Commission’s final decision
finding the aid incompatible with the
common market and ordering its repay-
ment.
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5. 'The recipient of aid who does not verify

that the aid has been notified to the Com-
mission in accordance with Article 93(3)
of the Treaty cannot incur liability solely
on the basis of Community law. The
machinery for reviewing and examining
State aid established by Article 93 does
not impose any specific obligation on the
recipient of aid.
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If, however, according to national law
concerning non-contractual liability, the
acceptance by an economic operator of
unlawful assistance of a nature such as to
occasion damage to other economic oper-
ators may in certain circumstances cause
him to incur liability, the principle of
non-discrimination may lead the national
court to hold that the recipient of aid
paid in breach of Article 93(3) of the
Treaty has incurred liability.



