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BELGIUM v COMMISSION

Introduction

1. This is an action taken by the Kingdom of
Belgium seeking the annulment of a Com-
mission decision taken on 29 December
1992 terminating the procedure it had initi-
ated pursuant to Article 93(2) of the Euro-
pean Community Treaty regarding a prefer-
ential tariff system applied in the
Netherlands to supplies of natural gas to
Ducch nitrate fertilizer producers. !

Factual Background

2. The relationship between the Dutch gas
supplier, Gasunie, and the Dutch nitrate fer-
tilizer manufacturing industry has occupied
the attention of affected interests, Member
States, the Commission, and the Court, on
State aids grounds, for over ten years. Natu-
ral gas is the chief raw material and repre-
sents 90% of the cost in the manufacture of
ammonia. Ammonia is, in turn, the chief
constituent in the manufacture of nitrate
fertilizers. Gas, in effect, represents 70% of
the cost of production.?2 Up to the 1980s,
Community nitrate fertilizer manufacturers

1 — O] 1992 C 344, p. 4.

2 — These proportions of the ultimate cost price of the product
concerned, which were published in the decision, were
revised to 75% and 60% respectively in the Commission’s
pleadings, drawing upon the joint report of the Commission
and the Association Européenne des Producteurs d’Engrais
(EFMA), ‘L’industrie des engrais dans la CEE: situation et

erspectives’ (1991), which is mentioned further at paragraph
clow.

largely produced their own ammonia.?
Gasunie has a de facto monopoly of the sup-
ply of gas in the Netherlands, and of the
export of Dutch gas. The Dutch State owns
50% of Gasunie’s capital, directly (10%) or
indirectly (40%, through the State-owned
Energie Beheer Nederland), and appoints
half the supervisory board whose powers
include the fixing of the tariffs applied by
Gasunie. Furthermore, prices set by Gasunie
are subject to the approval of the Dutch
Government. In Van der Kooy & Others v
Commission, * the Court concluded from
this ownership and control structure that the
fixing of a Gasunie tariff (in that case, a
preferential horticultural tariff for natural gas
supplies) was the result of action by the
Dutch State and fell to be considered as an
‘aid granted by a Member State or through
State resources’ under Article92 of the
Treaty.

3. The Commission first initiated the pro-
cedure under Article 93(2) of the Treaty
against the Netherlands in October 1983.
According to the Commission, Gasunie,
under the aid scheme then applied, granted
special rebates to Dutch ammonia producers

3 — The impugned decision refers in most cases to the position
of nitrate fertilizer manufacturers, and occasionally to
ammonia producers, although it is the production cost of
ammonia which is really at issue. Due to the de facto integra-
tion of the two stages of production, which it was Gasune’s
asserted intention to preserve, the terms ‘nitrate fertilizer
w urer’ and * ia producer’ are employed inter-
changeably in this Opinion (with a preference for the latter).

4 — Joined Cases 67, 68 and 70/85 {1988] ECR 219, paragraphs
36 to 38 of the judgment.
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by means of a two-tier tariff structure, which
had the effect of reducing the cost of natural
gas used by them as a raw material. > The
ammonia industry was charged the standard
industrial price for gas to be used in produc-
tion for sale on the European Community
market, and a substantially lower price in
respect of production for export to third
countries. In the course of the procedure, the
Commission delivered on 13 March 1984 a
reasoned opinion in which it found that this
tariff structure constituted a State aid within
the meaning of Article 92(1) of the Treaty
and did not qualify for any of the deroga-
tions provided for in Article 92(3).

4. The Dutch Government informed the
Commission on 14 April 1984 that Gasunie
had abolished the contested tariff, and had
added to its industrial tariff structure, with
retroactive effect to 1 November 1983, a new
tariff known as tariff F, which is the subject
of the present action. Tariff F was made
available to very large industrial users estab-
lished in the Netherlands, other than those in
the energy industry (and essentially, as we
shall see, to the ammonia sector), on con-
dition that they:

(a) consumed at least 600 million m? of gas
per year;

5 — See the Opinion of Advocate General Mischo in Case
C-169/84 CdF Chimie Azf v Commission {1990] ECR I-
3083, paragraph 2.
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(b) operated a load factor of at least 90% (i
e. operated for at least 90% of the time,
assuring regularity of consumption);

(c) agreed to total or partial interruption of
supplies, at the discretion of Gasunie
(upon 12 hours notice, where possible);

and

(d) accepted supplies of gas of varying calo-
rific values.

The new tariff F was invoiced at the price
applicable under tariff E, which applied to
users with an annual gas consumption of
berween 50 million and 600 million m?, less
5 Netherlands cents/m’. It later transpired
that the minimum annual consumption
required of tariff F users was 500 million m?,
and that the 5 cents rebate was a maximum,
with the actual rebate descending to as low
as 2 cents/m* on occasion. ©

5. The Commission continued its investiga-
tion, in the light of the new tariff, which, it
concluded, secured for Gasunie economies
in the cost of supply greater than the value

6 — Advocate General Mischo stated in CdF Chimie, cited at
note above, paragraph 51 of his Opinion, that the rebate
descended to 0.5 cents/m’ as from January 1988, but this is
contradicted by price data introduced in evidence by the
Commission in tﬂe present case, which give the rebate as
2 cents/m® throughout that year.
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of the 5 cents rebate, by reason principally of
the combined effect of large volume and
regularity of offtake. It also concluded that
tariff F formed part of the general tariff
structure for gas users in the Netherlands,
did not discriminate between sectors, and
contained no element of State aid. It, there-
fore, decided on 17 April 1984 to terminate
the procedure against the Netherlands under
Artcle 93(2) of the Treaty.

6. This decision was challenged in annul-
ment proceedings taken by a number of
French competitors of the Dutch nitrate fer-
tilizer manufacturing industry, in CdF
Chimie Azf v Commission.” The Court
commissioned a report from three expert
consultants on the gas industry (hereinafter
‘the experts’ report’), upon which it based
the findings of fact in its judgment. The
experts’ report analysed the savings for
Gasunie attributed by the Commission both
to the individual alleged elements of econ-
omy of supply and, also, to their totality; in
each case, they found that the Commission
had committed a manifest error of appraisal:

— it had overstated by a factor of five
the savings attributable to volume

7 — Case C-169/84, cited in note above. This decision on the
substance was preceded by one on the admissibility of the
action, in which the Court considered the direct and individ-
ual concern of the decision to private parties, Case
169/84 Cofaz v Commission [1986) ECR 391.

of gas consumed and load factor;

— it had attributed savings both to the pos-
sibility of interrupting supplies of gas at
short notice and to the possibility of
varying the calorific value of the gas sup-
plied, when neither of these elements
conferred any economic advantage on
Gasunie;

— finally, it was difficult to identify total
savings in excess of 0.5 cents/m> in
respect of elements valued by the Com-
mission at over 5 cents/m’.

The experts reported that the tariff F rebate
must be attributable to other considerations.
The Court decided that the Commission had
committed a manifest error of appraisal and
annulled the Commission’s decision in its
judgment of 12 July 1990.

7. Although the economies of supply, then
advanced in justification of tariff F, no longer
ﬁgure in the arguments, and the Commis-
sion, in the decision now contested, has
replaced them by quite different grounds, the
fact remains that the Court has already, in
CdF Chimie, considered tariff F. It is useful
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to recall two particular aspects of the judg-
ment of the Court. On the one hand, the
Court rejected the contention by the French
applicants that tariff F was a special and
secret arrangement, negotiated only with the
Dutch nitrate fertilizer manufacturers on a
confidential basis. In fact, the Court held
that it was ‘a public taniff whose conditions
of availability are public and perfectly open’,
and that it was ‘available to all customers
who fulfil the objective conditions pre-
scribed for its application’.® On the other
hand, the Court upheld the argument that
tariff F was essentially intended to apply to
the ammonia manufacturing industry and
that its provision to a single undertaking
outside that industry did not undermine its
essentially sectoral nature. ¢

8. The Commission reopened the procedure
under Article 93(2) of the Treaty in January
1992, publishing a notice which pointed out
both the apparently neutral objective condi-
tions for tariff F and the fact that the Dutch
ammonia producers had been its chief bene-
ficiaries. It also pointed out in this notice
that the rebate was variable, with 5 cents/m’
representing merely its maximum value. 1

9. The Commission adopted a decision
(hereinafter ‘the decision’) on 29 December

8 — Cited at note above, paragraph 15 of the judgment.
9 — Cited at note above, paragraph 22 of the judgment.
10 — OJ 1992 C10, p. 3.
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1992 once more to terminate the pro-
cedure. 1" The Commission drew upon the
experts’ report, which had suggested that,
while the alleged savings had not material-
ized, there might be other commercial
justifications for tariff F, viz. ensuring that
valued customers for natural gas were not
charged unaffordable prices which would
drive them either out of business or to
sourcing their ammonia elsewhere. 12

The Commission stated:

‘W] ith regard to Gasunie’s tariff F, the aim
was to resist competition on the nitrate fer-
tilizer market from ammonia produced in
other countries, notably non-Community
countries. A nitrate fertilizer manufacturer ...
can himself produce the ammonia needed to
produce nitrate fertilizers or he can buy it
from other producers and use it to manufac-
ture his product .... If the price of the gas
which he uses in order to manufacture the
ammonia he requires is too high, he will
decide to purchase the ammonia, if possible,
elsewhere at a lower cost than he would have
to pay if he produced it himself ... . This was
the situation in the Commumty ammonia
industry in the 1980s, and if Gasunie had not
granted the Dutch nitrate fertilizer producers

11 — Cited at note above.
12 — See the experts’ report, pp. 56 and 59 of the English version.
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special tariffs, they could perfectly well in
the long run have shut down the ammonia
producing factories, obtained their ammonia
supplies from outside the Community and
continued nevertheless to produce nitrate
fertilizers.” 13

10. The main element of the decision was
that Gasunie needed to protect very large
and vulnerable gas customers:

— which took 30% of its industrial gas at a
time of loss of other markets; 14

— which could switch to very cheap
imported ammonia with ease (there was
some evidence that this had occurred); 15

— which were in turn suffering loss of
market share on the Community market

13 — Paragraph 21 of the decision.

14 — The share of French supplies accounted for by Duich gas
fell from 31.2% in 1981 to 20.1% in 1982.

15 — In Belgi for ple, in 1983. Sub ially lower gas
prices in the Umtcd States, Venezuela, Trinidad and Tobago

and the Middle East favoured ammonia producers in those
countries.

for nitrate fertilizers to eastern European
exporters; 16

— with a price which responded to lower
tariffs or differentiated pricing in other
Member States; 17

— with a price at which costs were cov-
ered, 18 so that profits could still be made,
and grezter revenue secured (thus ensur-
ing a more rapid pay-back on invest-
ments);

— and at a price which was also made avail-
able, indirectly, to ammonia producers in
other Member States which imported gas
from the Netherlands. 1°

The Commission concluded (i) that tariff F
was commercially justified; (ii) that it gave
no preference over other Member State
producers and (iii) that the absence of any
loss of revenue showed that the Dutch State
had not acted differently from any ordinary

16 — During the period 1981 to 1987, the then USSR more than
doubled its exports, the then German Democratic Republic
tripled its exports and Bulgana increased its exports by
around 50%.

17 — For example, in Italy, the United Kingdom and Ireland.
18 — See the discussion below of the netback pricing system.
19 — See the discussion below of the frontier price.
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shareholder. Conclusions (i) and (iii) are
effectively the same point, differently stated.
The question whether conclusions (i) and (i1)
of the Commission (which I regard as the
principal bases of the decision) are interde-
pendent is of some significance, and is dis-
cussed further below.

11. Gasunie abandoned tariff F in 1991 in
favour of a distinct pricing system for gas
when used as a raw material rather than as an
energy source. The new system was
approved by the Commission on the con-
dition that its terms, and any subsequent
modifications thereto, be extended to export
markets. 22 The Commission later approved
a decrease in this price (on Dutch and export
markets) on grounds identical to those
expressed in conclusion (i) of the impugned
decision in the instant case, viz. the need in a
period of heightened competition from non-
Community ammonia producers to respond
to the potential loss of a very significant
market. 2!

12. The Kingdom of Belgium commenced
the instant annulment action against the
decision on 1 March 1993. By an order of
30 June 1993, the President of the Court

20 — Commission communication concerning the price for gas
used by industry as a raw material (Netherlands) of
11 November 1992, OJ 1992 C 340, p. 5.

21 — Commission decision of 7 December 1993 (N 546/93 & N
595/93) concerning the price for gas used by industry as a
raw material, O] 1994 C 35, p. 6.
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permitted the Kingdom of the Netherlands
to intervene in support of the Commission.
By an order of 6 December 1993, the Court
granted the applicant’s request that the
Commission make available copies of the
experts’ report and of a 1991 joint report by
the Commission and the Association Europ-
éenne des Producteurs d’Engrais (EFMA),
entitled ‘L’industrie des engrais dans la CEE:
situation et perspectives’.

Contentions of the Belgian Government

13. The Belgian Government seeks the
annulment of the decision, and the condem-
nation of the Commission to pay the costs of
the action, both of which claims are resisted
by the Commission. The Belgian Govern-
ment founds its application on three conten-
tions: that the Commission was guilty of
manifest errors in its appraisal of the facts;
that its interpretation of Article 92 of the
Treaty was erroneous; and that the decision
is defective in point of reasoning. Each of
these contentions comprises a number of dis-
tinct arguments. Some of the arguments rel-
evant to one contention are rearticulated as
arguments relating to another. It seems better
none the less to examine each of the Belgian
contentions in turn, and to address any over-
laps between the three as they arise.

14. The Commission has relied upon Arti-
cle 42(2) of the Rules of Procedure of the
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Court to argue that it need not respond to
certain arguments which, it alleges, were not
introduced by the Belgian Government (or
were not introduced in coherent form) until
the later stage of the written pleadings. This
argument on the part of the Commission
will be addressed where it arises in the dis-
cussion of the contentions of the Belgian
Government. 22

[ — Manifest ervor of appraisal of the facts

15. The Belgian Government advances nine
distinct arguments under this rubric, which
can, however, be categorized in accordance
with their relevance to one or other of the
two principal conclusions upon which the
Commission based the decision: (i) that tar-
iff F represented a normal commercial
response on the part of Gasunie to the diffi-
culties faced by its important and vulnerable
customers in the Dutch ammonia industry
and (ii) that tariff F gave no preference to the

22 — See the discussion of the Duwch environmental tax
(milieubeffing); and of the failure of the Commission to
state in the decision that the tariff F rebate was variable.
The Commission also objected for this reason to certin
Belgian arguments in relation to differing stages in the pro-
duction process, but these arguments were not consncf‘e)red
to be material in any event.

Dutch over other Member State ammonia
producers. All but the first two arguments
relate to conclusion (1).

16. It is important to establish whether the
impugned decision can survive if supported
by only one of the Commission’s two con-
clusions, in case the arguments of the Belgian
Government should be accepted in part only.
They appear on their face to concern distinct
elements of the test in Article 92(1) of the
Treaty for the identification of a State aid
incompatible with the common market
(although neither is stated to relate solely to
one of these separate requirements).

17. Article 92(1) of the Treaty defines pro-
hibited State aids (subject to certain excep-
tions) by reference to a number of cumula-
tive criterta. A measure must:

(a) be an aid in any form whatsoever, i. e.
any advantage conferred in return for no
or commercially insufficient consider-
ation;

(b)be granted by a Member State or through
State resources;
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(c) distort or threaten to distort competition
by favouring certain undertakings or the
production of certain goods; and

(d)affect trade between Member States.

18. Conclusion (i) of the impugned decision
(the ‘commercial response’ ground) is con-
cerned with whether tariff F can be classified
as an aid at all. The Court has made clear in
its consistent case-law that the grant by
enterprises under State control of preferen-
tial prices favouring certain undertakings or
sectors can constitute State aid, but only
where profits that might otherwise have been
earned are thereby foregone. 2° In such cases,
the Court asks whether an ordinary com-
mercial operator would have acted in the
same fashion. ¢ The Commission sought by
reference to a number of considerations —
the difficulties of the ammonia industry, its
importance to Gasunie, the profits which
continued to be earned and investments
repaid, the lack of alternative gas markets,
etc. — to establish this in the instant case,
culminating in conclusion (i).

19. Conclusion (ii) (the ‘frontier price’
ground) is primarily traceable to the separate

23 — See the Opinion of Advocate General Verloren van The-
maat in Joined Cases 213 to 215/81 Norddeutsches Vieh-
und Fleischkontor v BALM [1982] ECR 3583, p. 3617 and
Van der Kooy, cited at note 4 above, paragraphs 28 to 30 of
the judgment.

24 — See, for example, Van der Kooy, cited at note above; Case
323/82 Intermills v Commission [1984] ECR 3809 and
Joined Cases 296 and 318/82 Leeswarder Papierwarenfab-
riek v Commission [1985] ECR 809.

1-734

OPINION OF MR FENNELLY — CASE C-56/93

requirement in Article 92(1) of the Treaty
that aid favouring certain undertakings or
fields of production must be such, in order
to be incompatible with the common market,
that it ‘distorts or threatens to distort com-
petition’ and that it thus ‘affects trade
between Member States’. The Commission
found that, ‘by purchasing gas at tariff F, the
Dutch nitrate fertilizer producers were not
obtaining any advantage over their competi-
tors in the other Member States’, because
Gasunie supplied to the French, German and
Belgian distribution companies quantities of
gas intended for the nitrate fertilizer industry
at “a price, referred to as a frontier price, that
was more or less identical to tariff F’. 25 If an
equivalent gas tariff were made available by
Gasunie to Belgian and other ammonia pro-
ducers (to the extent that a gas exporter can
influence pricing decisions in other Member
States), 2¢ it would not distort competition or
threaten intra-Community trade. Such a tar-
iff could thus escape prohibition under Arti-
cle 92(1) of the Treaty, even if the price
rebate were an aid, i. e. were conceded for
reasons other than ordinary commercial
ones.

20. It is quite possible to envisage a prefer-
ential price being accorded only to the
ammonia producers of one Member State

25 — Paragraph 8 of the decision, seventh and fifth indents
respectively.

26 — Gas pricing decisions in Belgium remained at all tmes
under the authority of the distribution company, Distrigaz,
and of a supervisory body, the Comité de Controle.
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and not to those of another because of the
relative size and degree of weakness of the
industry in the two countries. This would
constitute normal price differentiation; such
pricing would not constitute aid, even if it
affected (as it must) the relative competitive
positions of the undertakings concerned, so
long as it were commercially justifiable. The
Commission’s commercial response ground
would be satisfied. On the other hand, a
commercially unjustifiable preferential price
(i. e. an aid) might, however improbably, be
extended to ammonia producers throughout
the Community on equal terms without
breaching Article 92(1) of the Treaty because
there would be no threat to trade or compe-
tition within the common market.

21. In theory, therefore, the Commission’s
two grounds should be independently capa-
ble of sustaining the decision. It has been
established by the Court, in respect of the
grant of an exemption under Article 85(3) of
the Treaty, that, where the various conditions
for a Commission decision are concurrent or
alternative, the decision will be upheld if just
one of these conditions is shown to have
been sausfied. 27 Conversely, it follows logi-
cally that, where the conditions for a
decision are consecutive or cumulative, as
they are for a finding of the existence of a
State aid prohibited under Article 92(1) of
the Treaty, a decision declining to make such
a finding must be sustained once it is clear

27 — Joined Cases 43 and 63/82 VBVB v Commission [1984]
ECR 19, paragraph 61 of the judgment; Joined Cases
T-39 and 40/92 CB& Europay v Commission [1994] ECR 11-
49, paragraph 110 and Case T-17/93 Matra Hachette v
Commission {1994] ECR 11-595, paragraph 104.

that just one of those conditions has not
been satisfied.

22. However, there is a possible link, as a
matter of evidence, berween the Commis-
sion’s two theoretically independent conclu-
sions: the commercial response and frontier
price grounds. This possible link is high-
lighted by the improbable conjecture in
paragraph 20 above that a Member State
might extend a commercially unjustified
preferential price — an aid — to undertak-
ings throughout the Community. As Mem-
ber States are unlikely to grant Community-
wide aid to undertakings, a finding that
Gasunie provided gas at prices equivalent to
tariff F for ammonia producers outside the
Netherlands could suggest that the tariff in
question was a normal response to market
needs and commercial pressures rather than a
politically motivated aid. It is neither neces-
sary nor (inevitably) sufficient evidence of
commercial justification, but it is clearly of
circumstantial probative value in a field
where precise quantification of commercial
pressures is very difficult.

23. The Commission took this stance in the
oral hearing, although it probably overstated
its case. The agent for the Commission stated
that the commercial response and frontier
price grounds were at the same time inti-
mately connected and the one the corollary
of the other; tariff F could not, therefore, be
considered to fall under Article 92(1) of the
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Treaty in the case of a positive response in
respect of the two issues. In response to a
question from the bench, the Commission
stated that the two issues were linked
because, if Gasunie could not afford to lose
the Dutch nitrate fertilizer market, it could
equally ill afford to lose that of Belgium.

24. This, in my view, is not entirely correct.
The extension to other Member States of an
equivalent preferential tariff serves to indi-
cate that the price is probably commercial.
However, the refusal of a fronter price,
enabling the Belgian distribution company to
offer a tariff equivalent to tariff F in Belgium,
would not automatically indicate that the
Dutch tariff was not a commercial response
to market conditions, as market conditions
in the two countries might be very different.
The Commission was mistaken in suggesting
an automatic link between the two. Its first
conclusion may be, in evidentiary terms, a
corollary of the second, but the reverse is
hardly true. The commercial nature of the
tariff in the Netherlands may be demon-
strated (as a matter of probability) by its
extension to other Member States, but a
finding that the tariff was commercial does
not lead inevitably to, nor depend upon, a
finding of the equivalence of the frontier
price of gas destined for ammonia producers
in other Member States.

25. The agent for the Commission conceded,
in reply to a further question from the
bench, that production features could vary
from one country to another. However, he
continued that, had the Commission found
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that gas was not being made available at a
price equivalent to tariff F for the ammonia
producers of other Member States, it would
have had to enquire further into the reasons
for this. He also pointed out that the
decision on the raw material tariff, which has
replaced tariff F makes Commission
approval expressly contingent on the equiva-
lence of Dutch and export prices (irrespec-
tive, it seems, of any objective differences
that may exist between the various mar-
kets). 28

26. Thus, the Commission has made it clear
that (even if it might in theory have been
independently sustainable) its conclusion
that tariff F was commercially justified was
in reality dependent on its conclusion about
the frontier price. In the event, it appears
that the frontier price conclusion relates both
to the possible distortion of competition and
threat to trade, and to the prior question of
the existence of an aid. It must therefore be
fatal for both of the conclusions upon which
the decision is founded, and so for the
decision itself, if the Commission is found to
have erred in respect of the frontier price.
On the other hand, if the frontier price
ground were sustained, the decision could
survive a rejection of the commercial
response ground by the Court for other rea-
sons, related only to market conditions in
the Netherlands. However, 1 have already

28 — Commission communication of 11 November 1992, cited at
note above; see also Commission decision of 7 December
1993, cited at note above.




remarked upon the improbability of such a
finding: it postulates a Member State grant-
ing a State aid to producers in other Member
Stares.

27. It is also necessary to make some prelim-
inary remarks about the burden of proof and
the role of the Court in an annulment action
such as this. The Court has no jurisdiction to
find that a particular practice on the part of a
State or a State-controlled authority or enter-
prise is a State aid prohibited under Arti-
cle92(1) of the Treaty. That function is
exclusively reserved to the Commission and
(in certain circumstances) the Council under
Article 93(2) of the Treaty. 2° A judgment by
the Court annulling a decision under Arti-
cle 93(2) may leave the Commission (or the
Council) with few substantive alternatives
when it reconsiders its position, but that is
another matter. The applicant, therefore,
need not prove that tariff F constituted a
State aid.

28. The application of the State aids regime
in Articles 92 and 93 of the Treaty entails the
evaluation of complex economic situations,
about which opinions may vary widely. The
Commission is, therefore, entrusted with a
wide power of appraisal, and the Court has
made clear in its consistent case-law that it is
not its role to substitute its assessment for
that of the Commission. When examining
the lawfulness of the exercise of the

29 — See e. g. Case 730/79 Philip Morris v Commission [1980]
ECR 2671, paragraph 24 of the judgment; Intermills, cited
at note above and tﬁe Opinion otj vocate General Mischo
in CdF Chimie, cited at note above, paragraph 11.
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Commission’s decision-making power in
such fields, the Court restricts itself to exam-
ining whether a decision is procedurally
flawed, contains a patent error of law or of
fact, constitutes a misuse of power or
exceeds the bounds of the Commission’s
significant freedom of evaluation. 3°

29. In order to establish that the Commis-
sion is guilty of a manifest error in the
appraisal of the facts such as to justify the
annulment of the impugned decision, the
Belgian Government must satisfy the
Court either that the decision was based on
findings of fact which are objectively and
evidently wrong, or drew from admitted
facts secondary conclusions of fact which are
objectively and evidently wrong. 31 A
weighty burden of proof is imposed upon
the applicant by virtue of the Court’s very
proper reluctance to substitute its evaluation
for that of the Commission of factual issues
on which differing views can legitimately be
held. It must be demonstrated to the Court,
to a reasonable degree of certainty, 32 that the

30 — See, for example, Case 37/70 Rewe-Zentrale v Hauptzoll-
amt Emmencg [1971] ECR 23; Case 57/72 Westzucker v
Einfubr-und Voratsstelle fiir Zucker [1973) ECR 321, para-
graph 14 of the judgmeny; Case 29/77 Roguette v France
[1977] ECR 1835, paragraphs 19 and 29; Case 98/78 Racke
v Hauptzollamt Mainz [1979] ECR 69, paragraph 5; Case
138/79 Roguette v Councl [1980) ECR 3333, paragraph
25 and Case 255/84 Nachi Fujikoshi v Council {1987)
ECR 1861, paragraph 21.

31 — Contentions of factual error of the latter, secondary kind
will frequently be susceptible 1o rearticulation as conten-
tions of error of law, as has occurred a number of times in
the instant case.

32 — This is the standard of proof recommended by Advocate
General Gand in Case 8/65 Acciaierie e Ferriere Pugliesi v
High Authority f[196.(',] ECR 1, p. 12, and recommended in
turn as one of the best of the various formulatons
employed in the Court’s case-law by K. P. E. Lasok, The

European Court of Justice: Practice and Procedure, 2nd ed.,

London, Butterworths, 1994, p. 431,
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Commission has committed errors of fact
which undermine its ultimate conclusions.

30. This does not mean that the Commission
should simply wait in such cases to see if the
applicant can adduce sufficient evidence to
negate the presumption in favour of its fac-
tual assessment. The Court is entitled to the
benefit of the best evidence that both of the
parties can present to support their compet-
ing contentions. 3 In the instant case, for
example, the Court posed a written question
to the Belgian Government, in the light of a
table introduced in evidence by the Commis-
sion, concerning the process of negotiation
of the frontier price.

(1) The frontier price

31. The Belgian Government has introduced
a number of related arguments in respect of
the frontier price. It seeks to overturn the
Commission’s conclusion that tariff F did
not favour Dutch ammonia producers com-
pared with ammonia producers in the other
Member States. 34

33 — See again the remarks of Advocate General Gand in Aca-
aierie e Ferriere Pugliesi, cited at note above, paragraph 12;
see aiso the observations of Advocate General Lagrange in
Joined Cases 29, 31, 36, 39-47, 50 and 51/63 Usines de la
Providence v High Authority [1965] ECR 911, pp.943-

944 and Case 18/70 Duraffour v Council (1971] ECR 515,
paragraph 31.
34 ~ Paragraph 27 of the decision.
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32. The decision states at paragraph 8, fifth
indent:

“The French, Belgian and German distribu-
tion companies to which Gasunie supplied
certain quantities of gas were charged, for
the quantities intended for the nitrate fertil-
izer industry, a price referred to as a frontier
price that was more or less identical to tar-

iff F’

The Belgian Government argues that the
frontier price for Dutch gas exports to Bel-
gium was, for considerable periods, higher
than tariff F. This appears to be correct, but
is not determinative of the issue. A misun-
derstanding has arisen from an infelicity of
expression in the phrase just cited, on the
part of the Commission. This should not,
however, go to the validity of the decision.

33. What is commonly referred to in the
pleadings as the frontier price was a global
price for all Dutch gas exports to Belgium,
negotiated triennially: all of the gas passing
through Gasunie’s pipelines to the Belgian
distribution company, Distrigaz, was sold at
a single rate irrespective of its destination
within Belgium. It is common cause that this
price represented the culmination of a com-
plex negotiation process. The frontier price
was a volume-adjusted median dictated
by the expected final selling price to various
sectors in Belgium (domestic, commercial
and industrial, broadly speaking) and the
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proportion of the total gas supply expected
to be sold to each in the three-year period,
along with an allowance for transport and
other overheads as well as for Distrigaz’
profit. The final selling price in each sector
was largely dictated in turn by the price of
the relevant competing petroleum-based fuel
— gasoil in some cases, heavy oil in others
— plus a premium for the greater advantages
of gas. This price-fixing system is known as
netback.

34. As some customers (most notably
domestic users) paid a much higher price for
gas than others, the global or median frontier
price would lie somewhere between the
extremes of those charged in the different
sectoral markets. It is not, therefore, surpris-
ing that it should at times have been higher
than the final selling price to a lower-priced,
high volume sector, such as industry. The
Commission’s reference to ‘a frontier price ...
more or less identical to tariff F° clearly
means, upon examination, not the global
frontier price, but that element in the calcu-
lation of that ultimate price which was based
on predicted levels of gas sales and prices to
the Belgian ammonia manufacturing indus-
try. Whether the projected price for the Bel-
gian ammonia industry, which was employed
in devising the global frontier price, was,
except for transport and other costs, more or
less equivalent to tariff F is a separate,
though central, issue which will be discussed
below.

35. The Belgian Government, the Commis-
sion and the Dutch Government are agreed

on the basic criteria for the calculation of the
frontier price, although the agents for both
Belgium and the Commission indicated at
the oral hearing that the mechanism
described above presents a somewhat ideal-
ized picture of the negotiating process. In
those negotiations, Gasunie would, not
unnaturally, seek to justify, by reference to
the netback criteria, a higher price, and Dis-
trigaz a lower. The Belgian Government
argues that the frontier price was a single
price which could not, by a process of
reverse reasoning, be separated out into its
various constituent sectoral prices. Two rea-
sons are given for this, namely the mode of
calculation of the premium and the fact that,
pursuant to the ‘take-or-pay’ principle,
unclaimed quantities of gas had to be paid
for at the frontier price, irrespective of the
market segment for which they were initially
envisaged.

36. It may be observed, in passing, that the
evidence given by Belgium on the calculation
of the premium appears to be internally
inconsistent, implying at one point that the
premium was calculated per sector, and stat-
ing at another that it was the result of a com-
mercial negotiation between the parties con-
sidering the market as a whole. 35 The ‘take-
or-pay’ principle (by which Distrigaz
effectively guaranteed the projected sales)
might have caused inconvenience on occa-
sion, if it had to be activated. None the less,
and again in passing, the obligation to pay
the frontier price for unused quantities of gas
need not always have been less advantageous

5 — The Commission argues that the premium is calculated sep-
arately for each market segment.
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for Distrigaz than paying at a rate based on
the final selling price in the under-utilizing
sector; this would depend on the level of that
price relative to the frontier price. However,
even if I accept that it is impossible retro-
spectively to deduce from the frontier price
the elements initially employed in its calcula-
tion, this is hardly relevant so long as there is
other evidence, whether from the negotiation
process itself or elsewhere, that these ele-
ments included a final selling price for gas to
the Belgian ammonia industry more or less
equivalent to the Dutch tariff F.

37. The Belgian Government argues that
Belgian ammonia producers were threatened
by the advantage accorded to their Dutch
competitors by Gasunie, and that Distrigaz
was compelled from 1986 to 1991 to sell gas
to them, at a price equivalent to tariff F and
at an annual loss of more than 100 million
Belgian francs.3 The Commission and the
Dutch Government counter that these losses
were more apparent than real, and were
attributable only to Distrigaz’ accounting
practice. It has already been pointed out that
the frontier price would quite normally have
been greater than the final selling price of gas
to certain sectors. Because Distrigaz’ profit
on gas sales was calculated, in all cases, by
referer.ce to the frontier price, it was inevita-
ble that losses would be recorded on sales to
these sectors taken in isolation. As long as
the frontier price reflected the final selling
price and sales volume in all sectors, these
losses should have been negated by large

36 — Incidentally, this argument itself implies that gas suppliers
will seek, through preferential pricing, to maintain the com-
petitiveness of valued customers.
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profits in other sectors (e. g. the domestic) in
which gas was sold at a price higher than the
frontier price. We are thus drawn back to the
question of the mode of formation of the
frontier price. The Commission points out
that Distrigaz made substantial and growing
overall profits in the relevant period. The
agent for Belgium responded at the oral
hearing that Distrigaz’ rate of profit
(between 4% and 13% per annum) was
greatly inferior to that of Gasunie (20%).
Even if this is correct, however, too many
imponderables (e. g. the higher price of Nor-
wegian and Algerian gas imported by Dis-
trigaz, the fact that Belgium, unlike the
Netherlands, has no gas production capacity)
intervene for this argument to lead to any
conclusions about the relationship of the
frontier price and tariff E

38. In the period between October 1984 and
October 1986, Gasunie granted a rebate on a
20% portion, called the defensive portion
(tranche défensive), of its total gas sales to
Distrigaz. This rebate was used, on the rec-
ommendation of the Belgian price-fixing
authority, the Comité de Contréle, to under-
write the costs of according a tariff equiva-
lent to tariff F to the Belgian ammonia pro-
ducers. The Belgian Government initially
maintained that there was no formal link
between the defensive portion rebate, tariff F
and the crisis in the ammonia industry; and
that the defensive portion was conceded in
response to a separate threat on the part of
Distrigaz to avail of exceptionally cheap gas
from the then Soviet Union.
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39. The Commission and the Dutch Gov-
ernment, on the other hand, stated that the
defensive portion constituted approximately
7.5% of Belgian gas consumption, which
corresponded to the quantities of gas utilized
by the Belgian ammonia producers during
the relevant period. The defensive portion
was, therefore, evidence of efforts on the part
of Gasunie to enable Distrigaz to charge a
price equivalent to tariff F to ammonia pro-
ducers in Belgium. If there was no formal
link in the supply contract between the
defensive portion and the price to be charged
to ammonia producers, it was only because
Gasunie was not empowered to dictate the
marketing conditions applied by foreign dis-
tribution companies.

40. The Belgian Government conceded
implicitly in the latter part of the written
pleadings and expressly at the oral hearing,
that there was a connection berween the
defensive portion and the price of gas for
ammonia producers, even if the threat of a
Soviet purchase was used to strengthen Dis-
trigaz’ hand in the negouations. However,
Belgium now argues that it emerges implic-
itly from the Commission’s position that it
was only during the two-year period of
application of the defensive portion that
Gasunie sought to enable Distrigaz to match
tariff F in the Belgian market without incur-
ring losses; and that Distrigaz incurred such
losses in the period after October 1986 when
it continued to offer an equivalent price to
the Belgian ammontia producers.

41. This is denied by the Commission. It
points to the variable character of the tariff F
rebate, which was altered periodically in
response to movements in the price of
ammonia relative to that of gas for industrial
users. The defensive portion was accorded
by Gasunie when the tariff F rebate was at
its maximum (5 cents/m>). It is implicit in
the argument of the Commission that the
frontier price took account of a final selling
price for gas to Belgian ammonia producers
which included a rebate, which rebate was
lower than the maximum possible under tar-
iff F in the Netherlands. When the tariff F
rebate rose towards its maximum in the
Netherlands, it was therefore necessary to
supplement by some exceptional measure the
rebate granted to Distrigaz through the fron-
tier price. The defensive portion can be seen
as such an exceptional measure.

42. The Commission refers to a table outlin-
ing the level of the rebate granted to Dutch
ammonia producers throughout the period
of application of tariff F. 37 This shows that
the maximum 5 cents/m® rebate applied
throughout the period of the defensive por-
tion (with the exception of the last quarter),
and did not apply afterwards, when, except
for quite short periods, the rebate was either
2 or 2.5 cents/m’. It also shows that the max-
imum tariff F rebate applied throughout the
period of about a year before that of the
defensive portion, which is less helpful to the
Commission’s case. Given the circumstances
in which tariff F was devised (in reaction to

37 — See Annex | to this Opinion for a modified version of the
Commission’s table.
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the Commission’s disapproval of the pre-
existing pricing system), it is perhaps not
surprising that there should have been a brief
time-lag between its creation and its exten-
sion to Gasunie’s foreign purchasers. * The
argument of the Commission is otherwise
persuasive, though contingent (yet again) on
a conclusion in its favour on the separate
issue of the mode of formation of the fron-
tier price.

43, The rudiments of the netback system of
formation of the frontier price have already
been described above, in a manner with
which all of the parties concur. However,
there is profound disagreement about its
detailed application. The Belgian Govern-
ment argues that purchasers of gas as a raw
material rather than as a source of energy
were not considered as a separate market
sector. Thus, they were simply included in
the general industrial market, for which the
price of gas was fixed by reference to heavy
fuel oil, and without regard to the price of
competing raw materials (in the instant case,
ammonia). Furthermore, the industrial seg-
ment of the frontier gas price was indexed to
reflect movements in the price of heavy fuel
oil, and not those of ammonia or other raw
material prices. The Belgian submission that
the frontier price was the volume-adjusted
median of just two component prices, the
domestic/commercial sector (calculated by
reference to the price of gasoil) and the
industrial, is founded on two documents

38 — As will be seen below, there is also evidence that tariff F
was markedly less elastic in response to the movements of
ammonia and industrial gas prices in the first year of its
application than in later years.
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supplied in its written pleadings. 3* However,
both documents acknowledge that they give
a simplified picture of the netback price for-
mation mechanism. The agent for the Belgian
Government added at the oral hearing that
Gasunie had consistently refused to under-
take to make special allowances for Belgian
ammonia producers because it was only a
partial supplier of the Belgian market, and
did not feel that it should bear a cost not
borne by Distrigaz’ Norwegian and Algerian
suppliers.

44. The Commission argues, on the other
hand, that the Belgian presentation of the
formation of the frontier price on the basis
of domestic/commercial and industrial prices
is incomplete. The industrial sector embraced
a number of distinct sub-sectors, among
which was that of the ammonia producers.
The Commission relies upon a table pro-
vided by the Ministry of Economic Affairs
of the Netherlands to show that ‘fertilizers’
was a distinct sub-sector of the industrial
sector. The market value of gas for the fertil-
izer sub-sector was determined (based for
the largest part on the price of heavy fuel oil)
separately from those for the paper, engi-
neering, chemical and various other indus-
trial sub-sectors. *©© The Commission submits
that Gasunie applied a price more or less
equivalent to tariff F to that portion of

39 — The first is an extract from H. G. de Maar, Energierecht
(1987), pp. 214-216; the second is an unattribute docu-
ment, ‘Netback approach to border pricing in gas import
contracts’.

40 — The Commission also relies upon a number of documents
published by Distrigaz and the Comité de Controle, but
these do not at any point describe the further sub-division
of the Belgian gas import market beyond that between
domestic/commercial, industrial and electricity generating
sectors.
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its gas sales to Belgium represented by the
Belgian ammonia industry when the frontier
price was being negotiated.

45. The Court posed a written question to
the Belgian Government, asking if the Com-
mission’s table could be employed as a basts
for its decision in the instant case. This was
denied by the Belgian Government, which
repeated that no account was taken in the
formation of the frontier price of distinct
industrial sub-sectors. Furthermore, it stated,
inter alia, that the table did not show that
the gas price for the allegedly distinct fertil-
izer sub-sector was influenced by the price
of ammonia as well as by that of heavy fuel
oil; that the term “fertilizers’ was ambiguous,
because manufacturers of certain fertilizers
other than nitrate fertilizers could use gas as
an energy source rather than as a raw mate-
rial; that the table was only a theoretical
model which did not reflect the actual nego-
tiation process; and that even if correct, no
provision was made for the indexation of gas
prices for the fertilizer sub-sector to ammo-
nia price movements after the negotiation of
the frontier price. These are all, in them-
selves, valid observations.

46. It must first be determined if the
Commission table is an accurate (if admit-
tedly theoretical) representation of the mode
of formation of the frontier price. There
is a direct conflict in this regard berween
the submissions of the Belgian Government,
on the one hand, and the Commission,

supported by the Dutch Government, on the
other. Both sides have had ample opportu-
nity to introduce evidence to support their
competing submissions, supplemented by
the Court’s written question. The documen-
tary evidence introduced by Belgium, which
is expressed to be simplified in form, does
not contradict directly the Commission’s
table, which purports to give a more detailed
account of sectoral price formation in the
process of formation of the frontier price.
Notwithstanding the assertions of the Bel-
gian Government, I must conclude that its
case in this respect is not proven, and that
the table gives an accurate account, as far as
it goes, of the netback frontier price forma-
tion mechanism.

47. However, I must also address the
remaining Belgian arguments against reliance
on the table to support the Commission’s
conclusion that Distrigaz was enabled to
grant to Belgian ammonia producers a gas
price more or less equivalent to the Dutch
tariff E It is immaterial that the table gives
only a partial account of the price formation
process, and cannot illustrate precisely how
the various component prices were negoti-
ated in practice, if it none the less outlines
(which Belgium has been unable to disprove)
the formal basis upon which the negotiations
took place and to which they broadly
adhered. I do not believe that the ambiguity
of the term ‘fertilizers’ should impede us
from reliance upon the table in the instant
case, in the absence of evidence that manu-
facturers of non-nitrate fertilizers were
included in this sub-sector, or were
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significant users of gas. 4! Nor do I believe
that the failure of the table expressly to indi-
cate the influence of the price of ammonia on
that of gas destined for the fertilizer sub-
sector is fatal. What is important is that the
price of gas for the various sub-sectors is
stated to be calculated (subject to the general
effect of the price of heavy fuel oil) by refer-
ence to ‘market value per sub-sector’. It is
acknowledged in the Belgian pleadings that a
rebate similar to tariff F was accorded by
Distrigaz to Belgian ammonia producers
during much of the relevant period.

48. There remains the difficult question of
indexation. The Belgian Government appears
to be correct in pointing out that no formal
provision was made in the formation of the
frontier price for the indexation to the shift-
ing of ammonia prices relative to industrial
gas prices of that component of the frontier
price relating to the fertilizer sub-sector. 42
This is not surprising, as the price of heavy
fuel oil (to which prices in the industrial sec-
tor were indexed) retained the most signifi-
cant influence on gas prices in the industrial
sector; the tariff F rebate, and any equivalent
built into the frontier price for the ammonia

41 — The report ‘L'industrie des engrais dans la Communauté
économique européenne: situation et perspectives’ shows
that nitrate fertilizers account for about half of Community
fertilizer production (p. 12; no national production figures
are availaﬁle), and for just under half of all fertilizers con-
sumed in Belgium and Luxembourg (pp. 12 and 14). Given
the significance of gas as a raw material in ammonia pro-
duction, the gas consumption of nitrate fertilizer manufac-
turers would probably dominate a general fertilizer sub-
sector of the Belgian gas market.

42 — The fertilizer sub-sector and the ammonia producing sub-
sector are assumed to be synonymous in the discussion that
follows.
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producing sub-sector, was merely a palliative
to temper the effect on manufacturers using
gas as a raw material of a primarily energy-
oriented pricing system. The Commission
does not address the question of indexation
directly. Its position emerges by implication
from its position in respect of the defensive
portion. It argues that there was parallelism
between the grant and revocation of the
defensive portion, on the one hand, and the
grant of higher and lower tariff F rebates in
the Netherlands, on the other. As 1 pointed
out above, it is implicit in the argument of
the Commission that the frontier price
took account of a final selling price for gas to
Belgian ammonia producers which included
a rebate, which rebate was lower than the
maximum possible under tariff F in the
Netherlands.

49. 1 have already found the Commission’s
argument in respect of the defensive portion
to be substantially correct, contingent on my
conclusion on the wider issue of frontier
price formation. In the absence of directly
contradictory evidence from the Belgian
Government, and in the light of my view
that ammonia prices did influence the ulu-
mate market value of gas for Belgian ammo-
nia producers, I can now express my accep-
tance of the necessary implication, and
condition, of that Commission argument:
that the frontier price accommodated a
rebate for those producers, which, circum-
stances strongly suggest, was lower than the
maximum available under tariff E That being
the case, I conclude that the effect of index-
ation of the ammonia producing component
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of the frontier price to the movement of
the price of ammonia relative to that of
industrial gas was achieved, not by a formal
indexation mechanism, but by an occasional
exceptional measure, viz. the defensive
portion.

50. It is true that Distrigaz had to exert pres-
sure on Gasunie to accord it the defensive
portion. However, it would be unwise, in the
context of commercial negotiations, to
expect Gasunie to have volunteered further
rebates to Distrigaz spontaneously, even in
order to preserve the Belgian ammonia pro-
ducing industry as an important outlet for its
gas. This arises from the indirect manner by
which Dutch gas reaches customers outside
the Netherlands. The existence of an inter-
mediary could have prompted Gasunie to
seek to ensure that Distrigaz bore some of
the cost (in lowered profits) of a rebate
which both companies viewed as necessary.
Distrigaz would naturally have sought to
resist this tendency on the part of Gasunie.
Distrigaz, as it claimed itself in its annual
report for 1984, was largely successful in this
regard, in winning the defensive portion. 43
Gasunie’s commercial relationship with Dis-
trigaz, and only indirectly with the Belgian
ammonia producers, can similarly explain
why minor defensive portions were not
automatically extended to Distrigaz in

43 — Afer describing the relationship of Distrigaz with the
Comité de Contréle, Distrigaz’ annual report for
1984 states: ‘C'est dans ce cadre que fut examiné a
I'initiative du Gouvernement le probleme grave posé par
I'industrie azotiére belge pour laquelle le gaz naturel con-
stitue la matiere premitre intervenant 1 plus de septante
pour cent dans le prix de revient ... . La méthode imaginée
par le [Comité de contrdle] en la matiere et la diligence de
Distrigaz ont finalement permis d’obtenir de Gasunie des
solutions durables indispensables’ (p. 22).

response to the less significant fluctuations in
the level of the tanff F rebate accorded by
Gasunie between 1987 and 1991 to the
Dutch ammonia industry, with which it had
direct contractual links. This does not detract
from the fact that Distrigaz was enabled by
the rebate, included at all stages in the fron-
tier price, to grant to the Belgian ammonia
producers, during this period as well, a gas
price roughly equivalent to that applicable to
the ammonia industry in the Netherlands.

(ii) The non-public and guide price aspect of
tariff F

51. The Belgian Government takes issue
with the Commission’s finding that tariff F
was public and became a guide price on the
Community’s gas markets. Belgium argues
that tariff F was not published unlike Gasu-
nie’s other tariffs, even though it was not
confidential. The Commission relies, cor-
rectly in my view, upon the statement of the
Court in its judgment in CdF Chimie, that
‘tariff F 1s a public tariff whose conditions of
availability are public and perfectly open’;
the Belgian Government’s argum -nt should,
accordingly, be rejected.

52. Belgium introduced in the later stage of
the written pleadings an argument that the
price of gas for Dutch ammonia producers

44 — Cited at note above, paragraph 15.
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was further distorted by the repayment to
them of the greater part of the environmental
tax (milieubeffing) included in all of the
Netherlands’ gas tariffs. On the other hand,
the frontier price included the environmental
tax, which was thus imposed on all Dutch
gas exports to Belgium, including those des-
tined for the Belgian ammonia industry. Bel-
gium also mentioned a supplement of 5 Bel-
gian francs per gigajoule payable by the
Belgian ammonia producers (without stating
to whom it was payable). It is not clear why
these matters were raised in this part of the
pleadings.

53. I believe that the Commission is correct
to argue that in this instance, Belgium has
introduced a new plea in law contrary to
Article 42(2) of the Rules of Procedure of the
Court. 45 That provision states:

‘No new plea in law may be introduced in
the course of proceedings unless it is based
on matters of law or of fact which come to
light in the course of the procedure.’

The supplement mentioned by the Belgian
Government, and the manner in which the

45 — For an illustration of the operation of this provision, see the
judgment of the Court in C-282/90 Vreugdenhil v Commis-
sion [1992] ECR 1-1937, paragraphs 9 and 10.
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environmental tax is imposed, may very well
affect the price ultimately paid for gas by
Dutch and Belgian ammonia producers,
respectively. This is not sufficient to permit
their introduction at the later stages (or at
any stage) of pleadings relating to judicial
review of the Commission’s decision that
wariff F did not constitute a prohibited State
aid. Regarding the environmental tax, there
was no indication in Belgium’s initial plead-
ings that the combined effect of tariff F and
another distinct rebate of a fiscal character
was such as to undermine the Commission’s
conclusion that the former (as distinct from
the latter) was not a prohibited State aid, or
to show a factual error on the part of the
Commission in its finding that Distrigaz was
enabled to charge a price to Belgian ammo-
nia producers more or less identical to tar-
ff F. It is also clear that the milieubeffing
rebate existed from 1988, and cannot be said
to be a matter of fact which came to light in
the course of the procedure. The same may
be said of the supplement, about which vir-
tually no information was provided by Bel-
glum.

54, If the Court were to examine the sub-
stance of the Belgian Government’s argu-
ment about the environmental tax rebate,
quite similar considerations should apply.
The Commission submits that this rebate
was a measure independent of tariff F, which
could be considered in a separate procedure.
Even if Gasunie’s efforts to enable the
Belgian ammonia industry to purchase gas at
a rate similar to that applied to the industry
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in the Netherlands were undermined or
countered by Dutch taxation policy, this
would not reflect on tariff F or on Gasunie’s
export pricing, but on the fiscal measures in
question. The circumstantial coincidence of
tariff F and the environmental tax rebate —
both affect the price paid for gas by ammo-
nia producers — is not a legally relevant fact.
They were at all times distinct measures.
Therefore, the Commission was not in error
for failing to consider the environmental tax
rebate.

55. The Belgian Government’s final argu-
ment under this rubric is that, in setting its
tariffs and thereby creating guide prices for
the north-western European gas market,
Gasunie refused to take account of the diffi-
culties occasioned to other gas distribution
companies by these tariffs. This is essentially
a reprise of the various pleas made in respect
of the frontier price, and it is sufficient sim-
ply to refer to my conclusions in that regard
in order to reject this argument. It is difficult
to see how a judgment could be formed on
an objective basis that, in the give and take of
export price negotiations, one party or the
other achieved an unjustified advantage. The
fact is that Distrigaz had the opportunity to
make its case in the course of the negotia-
tions and, as we have seen, had the capacity
to extract significant concessions.

(ii) Gasunie’s profit margin

56. This topic gives rise to a further criticism
of the Commission’s mode of expression of
its reasoning in the impugned decision. The
Commission states at paragraph 16 of the
decision that, ‘Gasunie always achieved prof-
its during the period in which tariff F was in
force.” The Belgian Government argues that
this is irrelevant, as Gasunie’s profit is fixed
by contract at a constant 80 million Dutch
guilders per annum. Gasunie receives its gas
from NAM  (Nederlandse  Aardolie
Maatschappij), a consortium owned jointly
by Shell and Esso.* NAM exploits the
Dutch gas fields on behalf of the Groningen
Association (de Maatschap Groningen), in
which NAM and the Dutch State have shares
of 60% and 40% respectively. The Dutch
State ultimately receives approximately 80%
of the profits from gas sales. Gasunie pays
NAM for the gas at a rate determined by its
ultimate sale price on its various markets,
with a deduction for Gasunie’s transport and
other costs and for Gasunie’s agreed annual
profit. The Belgian Government submits that
Gasunie is only a cost centre (centre de coiit)
or a link in a chain, and that this arrange-
ment cannot be described as a netback mech-
anism (as stated by the Commission in its
pleadings) because the purchaser (Gasunie)
bears no risk. As its costs and agreed profit
are assured irrespective of the price charged
to its customers, Gasunie’s constant profit
does not indicate that its prices are commer-
cially justified.

46 — A very small proportion of its gas needs is sourced in Nor-
way.
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57. The Commission and the Dutch Gov-
ernment contest Belgium’s submission that
the relationship between NAM and Gasunie
is not a netback arrangement. However, this
semantic dispute does not as such concern
us. More importantly, the Commission states
that Gasunie’s fixed annual profit of 80 mil-
lion guilders represents simply the maximum
that Gasunie can keep, any surplus being
passed on to NAM. In fact, its effective
profit during the period of tariff F was much
higher, and 1t was to this effective profit that
it referred in the decision. It will be observed
that the effective profit is in fact (after Gasu-

nie’'s 80 million guilders maximum is
deducted) the Groningen Association’s
profit.

58. Given the significance of the possible
difference between contractual and effective
profits, I must say that the Commission’s
statement in the decision about Gasunie’s
profit, quoted above, 1s unhelpfully opaque.
However, I do not think it is fatally so (that
is, so opaque as to amount to a failure to
state a relevant reason for the decision). A
person interested in the subject-matter of the
decision is none the less alerted to this ele-
ment in the Commission’s reasoning. 47

59. One may question as a matter of princi-
ple (although Belgium does not do so) the

47 — See the discussion below of the criteria by which a decision
may be annulled for defective reasoning.
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probative value of the finding that effective
profits were made throughout the period of
application of tariff E This leaves unan-
swered the question whether any profits
were foregone; *8 it also ignores the possibil-
ity that tariff F could have been a commer-
cially justifiable device to safeguard long-
term customers (who should eventually have
given rise again to profitable sales) even if
losses were made during that period. How-
ever, what is important is the degree of
Gasunie’s profit (or loss) relative to what an
enterprise operating commercially under the
conditions of the market in question could
be expected to earn (or bear) while develop-
ing or seeking to preserve long-term pros-
pects in that market.

(iv) Gasunie’s costs

60. The Commission states, at paragraph
17 of the decision, that Gasunie’s fixed and
variable costs were well below tariff F, so
that the company was able to increase its net
revenue through sales at that price while also
ensuring the maintenance of an important
group of customers which it was in danger
of losing. The Belgian Government points
out that in its annual reports of 1990 and
1991, Gasunie stated its average purchase
price for gas to have been a sum per cubic
metre some 5 cents greater than tariff E

48 — This question was raised by Belgium, and is considered
below.
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61. This argument is the obverse of Bel-
gium’s earlier argument in respect of Dis-
trigaz” losses. It once again relies upon a glo-
bal average cost of gas to measure the profit
or loss generated by sales on a particular
market at a particular price. In a netback sys-
tem, as was pointed out above, losses in
some sectors (measured against the average
cost of gas) should be cancelled by profits in
others. Any assessment of whether a real loss
is made on any particular market should be
made by reference to the cost of gas destined
for that market, with an allowance also being
made for management, infrastructural and
other costs. The operation of the netback
system ensured that Gasunie paid no more
to NAM for gas destined for the Dutch
ammonia producers than it received for the
gas from those producers under tariff F, less
a provision for its overheads and profit. Bel-
gium’s argument should, therefore, be
rejected.

(v) Gasunie’s export markets

62. The Commission explains Gasunie’s
need to maintain its customer base among
ammonia producers in part by its loss of a
substantial share of the French market in
1982. #° The Belgian Government argues that
this was a result of Gasunie’s own policies,
as the Netherlands had decided in the 1970s

49 — Paragraph 24 of the decision; see further note 14 above. The
loss resulted from a preferential agreement on gas purchases
between the French authorities and Algeria.

to reduce the volume of gas exported after
the first oil crisis of 1973-74. The Commis-
sion and the Dutch Government counter
that this decision was taken ten years before
the introduction of tariff F; restricted only
any increase in Dutch gas exports; and was
unrelated to the loss of share on the French
market, which was more likely to have been
attributable to the trend towards diversifica-
tion of sources of gas supplies. I agree with
their submission that the Belgian Govern-
ment has failed to show any relevant connec-
tion between the loss of French markets, and
tariff F, on the one hand, and Gasunie’s ear-
lier export restraint, on the other. 5

(vi) Belgian ammonia imports

63. The Commission states, at paragraph
21 of the decision, that a nitrate fertilizer
manufacturer has a choice either to produce
ammonia (the chief raw material of such
fertilizers) or to purchase it from other
producers. ‘If the price of the gas which he
uses in order to manufacture the ammonia
he requires is too high, he will decide to pur-
chase the ammonia, if possible, elsewhere at
a lower cost than he would have to pay if
he produced it himself (situation in Belgium,

50 — The trend towards diversification may have been fuelled in
part by a desire to avoid the sort of dependence on a lim-
ited number of suppliers which rendered the oil crisis of
1973-74 so profound, but that is not sufficient to show a
relevant connection between France’s decision and the
Netherlands’ restrictive policy during that crisis.
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for example, in 1983).” This is stated to have
been the situation generally in the Commu-
nity ammonia industry in the 1980s.

64. The Belgian Government argues that
Belgian nitrate fertilizer manufacturers annu-
ally import ammonia in order to cover a def-
icit between national production and con-
sumption. However, the Commission has
produced figures for Belgian ammonia
imports from 1980-91, showing the propor-
tion of Belgian ammonia needs supplied by
imports to have risen from 38% in 1980 to
51% in 1983, and to over 70% in the early
1990s. 5! This demonstrates a considerable
shift in the ammonia-sourcing practice of the
Belgian nitrate fertilizer industry. The crisis
in the Community ammonia industry to
which tariff F was stated to be a response is
documented by these figures, which show a
massive decline in Belgian ammonia produc-
tion even though Distrigaz applied for most
of this period a tariff similar to the Dutch
tariff F. It may be supposed that the decline
would have been even more precipitate in
the absence of such a concession.

(vi)) Comparability of markets

65. The Commission refers, at paragraph
22 of the decision, to the fact that, ‘from

51 — Belgium’s ammonia needs remained relatively stable in
absolute terms throughout this period, varying between

extremes of 1 077 000 and 1 256 000 tonnes per annum.
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1981 to 1991, the prices [for gas supplies to
ammonia producers] found or estimated in
the United States, Venezuela, Trinidad and
Tobago and the Middle East have always
been well below the Dutch tariffs’. The Bel-
gian Government argues that these markets
are not comparable with that in the Nether-
lands: while the low gas prices in the coun-
tries mentioned by the Commission repre-
sent the real value of gas in their respective
markets, tariff F was lower than the value of
gas on the European market. Evidence was
presented that tariff F was consistently lower
than the price of gas for industrial users in
various Member State markets.

66. The Commission, supported by the
Dutch Government, submits that it did not
seek to compare the various non-European
markets with that in the Community, but to
show that the ammonia producers of the
former countries were in a position to pose a
serious competitive threat to Dutch and
other Community producers. Irrespective of
the mode of gas price formation in the non-
Community countries at issue, Belgium’s
argument does not undermine the Commis-
sion’s conclusion that market conditions
required a special price to be offered to
Dutch ammonia producers — which price,
however low, cannot be deemed to be
artificial to the extent that it constituted a
response to those market conditions.
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67. The Belgian Government also argues
that ammonia producers have no available
raw materials as an alternative to natural gas,
and that, in this respect, they differ from
enterprises which use gas mainly as a source
of energy. Thus, it is claimed that they suffer
greater technical and commercial difficulties
in the event of interruption of supply and
that gas must, therefore, have a higher intrin-
sic value for them than for other industrial
sectors. Thus, price rebates were unjustified
to a sector which is so exclusively dependent
on natural gas. Belgium’s argument about
intrinsic value is really based on the ammo-
nia producers’ inability to abandon Gasunie
in favour of a different provider of raw mate-
rial. This argument is not persuasive. The
manufacture of nitrate fertilizers in the
Netherlands is not so dependent on Gasu-
nie’s supplies of natural gas as is the produc-
tion of ammonia. Much of this case concerns
the possibility of Dutch nitrate fertilizer
manufacturers giving up their own ammonia
production under pressure from cheaper
imported ammonia. When such a decision is
commercially feasible, or necessary, one can-
not speak of gas being of greater intrinsic
value to ammonia producers than for other
industrial sectors; gas is not of value to the
ammonia sector at all unless it can be
employed in the production of ammonia
competitive with other’ sources. Pricing
(which allocates value in a market) is gov-
erned by effective demand rather than by a
need-based idea of ‘intrinsic’ value. Effective
demand is expressed through the ability and
willingness to pay for purchases. It is irrele-
vant that the raw material needs of ammonia
production can only be supplied by natural
gas, while the energy needs of other sectors
can be satisfied in a number of ways, if
undertakings in other sectors can afford to
purchase gas at the prevailing industrial
tariff, while the competitiveness of ammonia
producers is seriously undermined if they
must do so. If the Commission’s assessment

that such was indeed the case is otherwise
upheld, the Belgian argument just described
must be rejected.

(viii) Alternative export possibilities

68. The Commission states, at paragraph
24 of the decision, that compared with the
maintenance of existing sales to Dutch
ammonia producers, which requires no new
marketing efforts, ‘{e] xport supplies, and in
particular exports to Belgium, Germany and
France, were less attractive in terms of price
and in terms of the need to carry out new
investment’. The Belgian Government argues
that export prices during the relevant period
were higher than tariff F, and that the exist-
ing infrastructure could have borne further
exports without new investment. Further-
more, there was sufficient demand abroad for
gas to justify a re-orientation towards
exports in line with any gradual decline in
sales to Dutch ammonia producers. In the
alternative, the Netherlands could have
limited production, in order to prolong the

life of its gas fields.
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69. No direct evidence was given that the
decline in the custom of the Dutch ammonia
producers would have been gradual (as Bel-
gium asserts) rather than sudden (as the
Commission believes), save the fact of the
industry’s significant investments in the
Netherlands. The Commission points to the
closure of numerous ammonia factories in
the Community in the period 1992-93 when
massive amounts of ammonia were imported
from the former Soviet bloc. It is also possi-
ble to return to the evidence of the rapid
decline of the Belgian ammonia industry in
the 1980s, which decline would no doubt
have been even more dramatic in the absence
of a discounted tariff. The large size and
small number of ammonia-producing opera-
tions in the Netherlands also suggests that
any decline resulting in business failures or
the abandonment by nitrate fertilizer manu-
facturers of that stage in their production
would have had an immediately serious
effect on Gasunie’s sales volumes.

70. The Commission and the Dutch Gov-
ernment recognize that the export price was,
for reasons already discussed above, greater
than tariff E. It does not follow that further
large volumes of gas could have been
exported at that price. In a netback system,
the price Gasunie would have received
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would have depended on the sectoral market
for which the gas was purchased, and on the
price of gas on that market: that would have
been the effective price received by Gasunie
for the extra gas sold, less transport costs and
distribution company profits, irrespective of
how this might have been masked by an
adjusted frontier price.

71. They add that gas export contracts are
concluded on a long-term basis in order to
cater for predicted levels of demand,? so
that it would have been very difficult at short
notice substantially to augment supplies to
another country. In the short to medium
term, the export market was saturated, and
export sales to markets in which long-term
needs were already provided for could only
have been increased on the basis of very low
prices; the Dutch Government states that the
most likely markets would have been the less
profitable ones, such as that for electricity
generation. The Commission pointed out at
the oral hearing that Gasunie’s gas sales to
the Dutch ammonia producers were virtually
equal in volume to all the gas sold in Bel-
gium, which, according to the Dutch govern-
ment, was already faced with an excess of
Algerian gas. Increased exports would also
have entailed technical problems relating to

52 — It has already been observed that prices were negotiated tri-
ennially. These negotiations took place within the frame-
work of supply contracts agreed for considerably longer
periods. For example, the Belgian Government’s pleadings
advert (in a different context) to the Duich Government’s
decision to extend existing contracts to the period from
1995 to 2010.
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gas quality, pressure, and so on. As regards
the possibility of restraining production, this
would have resulted in a decrease in revenue,
and therefore, in a less rapid pay-back on
Gasunie’s investments. The experts’ report,
commissioned by the Court in CdF Chimie,
commented that while it is rational to dis-
courage a too rapid depletion of domestic
natural gas resources, the risk of losing
present and potential future customers must
also be considered.

72. 1 am convinced by the submissions of
the Commission and the Dutch Government
that the Commuission had ample grounds for
concluding that Gasunie had little practical
alternative to protecting its sales to Dutch
ammonia producers by means of the tariff F
rebate; Belgium’s arguments should, there-
fore, be rejected.

(ix) The commercial justification of tariff F

73. This is in reality the principal basis for
the Commission’s decision.

74. The experts’ report on tariff F, commis-
sioned by the Court in CdF Chimie, stated

that despite the economic and commercial

advantages which tariff F may have secured
for Gasunie, it ‘may as well at the same time
have been politically decided in order to
maintain special chemical productions within
the Netherlands. ... [b] ut [that] from a com-
mercial point of view that might also be in
the economic interest of Gasunie’. 53 The
experts also commented that, while there
may have been an advantage for Gasunie in
lowering certain sectoral prices in order to
preserve market share and revenue, it was
not in a position to assess ‘if the price level
— although beneficial to Gasunie — could
have been higher, and so wished by Gasunie
— but not by the Government of the Neth-
erlands’. 5

75. The Belgian Government challenges gen-
erally the conclusion of the Commission that
tariff F was commercially justified. It argues
that tariff F was applied for political reasons,
in order to confer an advantage on the Dutch
ammonia industry. There are two ways of
interpreting this argument, upon which the
observations just quoted from the experts’
report cast light.

76. The first possible reading of the Belgian
Government’s argument is that political
motivation or advantage fatally taints deci-
sions taken within public sector enterprises,
even when such decisions are also fully

53 — P. 60 of the report.
54 — P.63 of the report.
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justifiable on commercial grounds. Such an
argument is expressly made by Belgium later
on in its pleadings. 55 If this argument were
made, and upheld, the first quotation from
the experts’ report could be fatal for tariff F
and, consequently, for the Commission’s
decision.

77. The second possible argument is that
while some tariff reductions might have been
justified, and some advantage might have
accrued thereby to Gasunie, tariff F was
over-generous and profits were foregone. In
Van der Kooy, the Court accepted the
notion of comp=titive tariff reductions on the
part of Gasunie (in that case for the Dutch
horticultural industry), but warned cf the
need to establish whether such competition
is a real prospect, i. e., that, in effect, such
reductions should be no more than is neces-
sary, under the conditions of the market in
question, taking account ‘not only of the dif-
ferent price levels, but also of the costs
involved in conversion ..." .

78. The first type of argument is not tenable.
It 1s clear from the consistent case-law of the
Court that the criteria for the identification
of a State aid are objective. Once it is estab-
lished that an investment, pricing decision,
or other initiative is commercially justifi-
able, 57 the fact that the initiative also serves

55 — See the discussion below of renunciation of profit.
56 — Cited at note above, paragraph 30 of the judgment.

57 — A commercially justified decision has been defined as a
decision which would have been undertaken by a private
person in the market sector of the economy, see Commis-
sion, 14th Report on Competition Policy, paragraph 198.
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political interests is irrelevant. The Court
stated in Deufil v Commission that Aru-
cle 92 of the Treaty ‘does not ... distinguish
between the measures of State intervention
concerned by reference to their causcs or
their aims but defines them in relation to
their effects’. 58 Owvertly political motives
may prompt special scrutiny of the commer-
cial arguments put forward for a particular
aid-like practice, but there is no evidence in
the instant case that the Commission did not
investigate tariff F conscientiously and thor-

oughly.

79. The second possible argument is consis-
tent with the case-law of the Court, but has
to be factually sustainable. Neither the
experts commissioned by the Court, nor the
Commission, found evidence that tariff F
was anything other than a reasonable
attempt on the part of Gasunie to derive
maximum economic advantage from a diffi-
cult situation.

80. The Belgian Government argues that the
Commission should not have relied upon the
second part of the experts’ report, in which

58 — Case 310/85 [1987]) ECR 901, paragraph 8 of the judgment.
See also Case 173/73 Italy v Commission [1974] ECR 709;
and the Opinions of Advocate General Slynn in Case
84/82 Germany v Commission [1984] ECR 1451,
p. 1501 and in Joined Cases 296 and 318/82 Leewwarder
Papierwarenfabriek, cited a1 note above.
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they moved on, unilaterally, from a ‘cost
price’ analysis of the alleged savings achieved
by virtue of the conditions of supply under
tariff F, which was requested by the Courrt,
to an ‘economic’ or ‘market price’ analysis of
pricing decisions in response to market con-
ditions. Belgium argues that the experts’
findings were remarkably tentative and con-
jectural, being based on very little concrete
evidence.

81. The Commission counters that it was
entitled to rely upon the market price analy-
sis in the experts’ report, which was referred
to obliquely by the Court in CdF Chimie. 5°
It continues that it also based its conclusions
on evidence independently acquired by it in
the course of its inquiries, relating to the dif-
ficulties in the ammonia industry and the
connection between the cost of gas and that
of ammonia production.

82. Contrary to the submission of the Bel-
gian Government, I do not believe that the
mere invocation on the part of the Commis-
sion of the experts’ report, some of the con-
clusions of which are rather speculative,
should of itself be a ground for annulment of

59 — Cited at note above, paragraph 50 of the judgment.

the impugned decision, as the Commission
has clearly taken pains to substantiate the
analysis canvassed in that report.

83. Apart from the detailed arguments
already discussed and rejected, the Belgian
Government raises a factual argument, alleg-
ing a lack of synchronization between the
movement of gas and ammonia prices and
the fluctuation in the level of rebate granted
under tariff E ¢ Two initial points should be
made about this argument. First, it is clear
that the Belgian Government does not chal-
lenge the principle that State-controlled
enterprises can be commercially justified in
responding to a threat to their sales by giving
preferential prices to certain customers; it
simply questions the proper observance of
this principle in this case. The factual basis of
any such argument must be examined thor-
oughly. Secondly, we are concerned in the
present case with a system of rebates which
applied over a number of years, and thus
with the systematic observance of the princi-
ple of commercial justification. The Com-
mission has to judge the effects of any sys-
tem of alleged State aids. 1 believe that the
exercise of its judgment should be over-
turned by the Court for manifest error of
appraisal only where it is demonstrated that
the measures in question, taken over the
period of their application, are not systemat-
ically consistent with their stated justifica-
ton. This is not to say that a short-term

60 — Belgium also raises, under the rubric of error of law, a
mixed issue of fact and of law relating to the cost of substi-
tution of ammonia purchases for ammonia production,

which will be addressed below.
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inconsistency will never be determinative;
however, if any such lapse is minor in effect
(in the context of the system as a whole), or
can be plausibly explained in the circum-
stances of the case, the Court should not dis-
turb the Commission’s decision.

84. The Commission presented in its written
pleadings two tables, one charting the pur-
chase price of imported ammonia in western
Europe against the gas cost ¢! of indigenous
ammonia production between 1984 and
1991, the other setting out the levels of the
Dutch industrial gas tariff (tariff E), the tar-
iff F rebate, and the price per tonne of
ammonia during the same period.¢? The
agent for the Belgi'n Government submitted
at the oral hearing that these tables showed
that tariff F was not a commercial response
to market conditions. He argued that the
maximum rebate was, on occasion, accorded
to the Dutch ammonia producers at times
when the price of competing imported
ammonia was high, and a lesser rebate at
other times when ammonia prices were
low.¢3 The agent for the Commission
responded that the tariff F rebate had always
varied, not in accordance with the absolute
level of the price of ammonia, but by refer-
ence to the relative prices of industrial gas
and imported ammonia. It must not be for-
gotten that the primary influence on the

61 — This is that part of the final price of ammonia atributable
to the cost of the gas used in its manufacture.

62 — This table is contained in abridged form in Annex 1, with
additional data on the ratio of ammonia to gas prices.

63 — The agent for the Belgian Government referred in particular
to the periods from the last quarter of 1983 to the second
quarter of 1985, the first half of 1987, the first quarter of
1989, the third quarter of 1990 and all of 1991.
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price of gas is that of its competing energy
sources, namely oil products.

85. Tariff F was indeed accorded to Dutch
ammonia producers at its maximum level of
5 cents/m® throughout 1984 and the first half
of 1985, when the price of ammonia was at
the highest level it reached in the 1983-
91 period (at one point, some three times
greater than its lowest price during this peri-
od). However, this was also the period when
gas was most expensive, which appears to
support the Commission’s argument. Never-
theless, it is not sufficient to judge the matter
simply by adopting an impressionistic
approach to the figures; a more exact, if
rather technical, analysis is demanded by the
argument of the Belgian Government.

86. By mapping the tariff F rebate figures on
to the first table, charting relative gas and
ammonia prices, I found that periods in
which the gas cost of European ammonia
production actually rose above the price of
imported ammonia were those in which the
maximum rebate applied, ¢* or were those in
which the rebate was increased from a low
level to a higher one. ¢

64 — From the second quarter of 1985 until the middle of 1986.

65 — From mid-1989 to mid-1990, when the rebate rose from
2 t0 2.5 and then to 3.5 cents/m®, before falling back in the
slightly less difficult third quarter of 1990 to 2.85 cents,
after which the rebate rose again in response to exacerbated
competition to 3.27 cents in the first quarter of 1991.




87. There were also periods during which
one is entitled to be somewhat more scepti-
cal of the need for a rebate. ¢ These periods
correspond only in part to those mentioned
by the Belgian Government, because some of
the periods of high ammonia prices instanced
by its agent witnessed almost simultaneous
(and sometimes disproportionate) rises in gas
prices, ¢7 the stability or gradual rise of gas
prices as high ammonia prices began to
fall, 68 or roughly equivalent falls in the high
prices of both ammonia and gas, leaving the
overall balance largely unchanged. ¢

88. However, the mere fact that the gas cost
of European ammonia production was some-
times below the cost of imported ammonia
does not automatically require the condem-
nation of rebates as uncommercial during
such periods; while gas is the major cost in
ammonia production, remaining processing
expenses (between 10% and 25% of the
total) 70 also had to be provided for.

89. It is also illuminating to perform a sim-
ple mathematical operation on the basis of
the figures supplied in the Commission’s

66 — 1984 and the first quarter of 1985, the first quarter of 1987,
the first quarter of 1989, the last quarter of 1990.

67 — The second quarter of 1985, the first quarter of 1991.
68 — The second quarter of 1987.

69 — The second quarter of 1991.

70 — See note 6 above.
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second table: to calculate the ratio of the
price per tonne of ammonia to the price per
cubic metre of gas at the tariff F rate. 7! It is
impossible on the evidence before the Court
to state what ratio represented break-even
point for European ammonia producers; this
would have varied, of course, with the effi-
ciency of plants in the utilization of their gas
supplies in the production process. At the
same time, it is clear that the higher the ratio,
the better was the position of the European
producer.

90. Bearing in mind the hypothesis that gas
pricing decisions followed ammonia prices
(in so far as they were supposed, pursuant to
the Commission’s view, to respond to them),
it can be observed that the level of rebate
under tariff F tended towards decline when
this ratio rose, unless such a rise was fol-
lowed almost immediately by a decline in
ammonia prices before Gasunie had
responded. This is true, for example, of the
cut in the rebate from 5 to 2.5 cents/m’ in
the third quarter of 1986, when the price of
gas was falling more quickly than that of
ammonia, so that a more favourable ratio
was obtained even on the lower rebate; con-
versely, increases in the rebate were required
in response to difficult ratios in 1989-90,
when gas prices rose while ammonia prices
declined. This explains the rise in the rebate
from 2 to 2.5 cents/m’ in the second quarter
of 1989, even though the ratio of ammonia to

71 — See Annex 1 for the results of this calculation.



gas prices had been the most favourable of
the entire period of application of tariff F
during the previous quarter.

91. The one period when such responsive-
ness to the marker is difficult to detect on the
part of Gasunie is during 1984. Both
1983 and 1985 were very difficult years for
European ammonia producers, judging by
the Commission’s price data, but the maxi-
mum 5 cents/m’ rebate applied throughout
1984 as well, when the ratio of ammonia to
gas prices was quite high. It may be that even
this relatively benign situation (relative, that
is, to the crises of 1983 and 1985) still repre-
sented grave problems for the Dutch and
other Community ammonia producers, so
that a maximum rebate was justified even
then. Belgium has given no evidence to the
contrary, and this was the period in which
Soviet bloc exporters made enormous strides.
However, even if the level of rebate in
1984 were unjustifiable by the criteria just
discussed (which possibility I raise only
hypothetically), two considerations must be
noted: first, problems of acclimatization
when applying a new pricing mechanism,
which may excuse certain time-lags; 72 and
secondly, the fact that the setting of the
rebate by Gasunie became increasingly elas-
tic over the rest of the decade in response

72 — Inudenully. Belgnum also benefitted from a time-lag, in
that the defensive d to apply in the third
quarter of 1986, a.ﬁer (hc tariff F rebate in thc Netherlands
had been halved.
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to changes in market conditions. Thus, the
tariff F price-fixing system can be said to
have been, generally and systematically, com-
mercially justified even if it suffered from
some occasional problems of adjustment.
This was the conclusion reached by the
Commission in the exercise of its wide pow-
ers of evaluation of the operation over time
of an exceptionally complex set of market
forces. It cannot be said that the tariff F pric-
ing system was manifestly unresponsive to
the state of the markets for gas and ammo-
nia. The Belgian Government’s general argu-
ment to the contrary should therefore be
rejected.

II — Error of law in the interpretation of
Article 92 of the Treaty

92. The Belgian Government makes five dis-
tinct arguments under this rubric, for the
annulment of the impugned decision.

(i) The lower price of gas in other countries

93. The Commission states, at the third
indent of paragraph 8 of the decision, that
ammonia producers were able to negotiate




much more favourable terms with gas
distribution companies in Italy, the United
Kingdom and Ireland than were available in
the Netherlands, Belgium and France. The
Belgian Government submits that justifying
wriff F by reference to such contracrual
regimes in other Member States is contrary
to the position taken by the Court in Stein-
ike and Weinlig v Germany,?® that a Mem-
ber State cannot excuse a violation of Arti-
cle 92 of the Treaty by the circumstance that
other Member States are also in breach of its
provisions. The Belgian Government also
states that the Commission failed to examine
the specific conditions on the markets for gas
or ammonia in Italy, the United Kingdom
and Ireland.

94. The Commission counters that it never
suggested that the favourable contracts for
the supply of gas concluded by the ammonia
industry in these countries constituted State
aid, nor that tariff F was justified for this
reason. Indeed, the Commission pointed out
in the text of the decision, that it considered
these contracts to be commercially justifi-
able. As for the peculiar market conditions in
those countries, it is not the reasons for
lower gas prices, but rather, as with the third
countries discussed above (the United States,
Trinidad and Tobago, etc.), their effect on the
relative competitive position of the Dutch
ammonia producers which is relevant. Bel-
gium’s argument should, therefore, be
rejected.

73 — Case 78/76 [1977] ECR 595, paragraph 24 of the judgment.
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(ii) Differing stages in the production pro-
cess

95. The Commission quotes as follows from
the experts’ report commissioned by the
Court in CdF Chimie, at paragraph 18 of the
decision: ‘when natural gas is used as a feed-
stock in industrial processes, and when the
price of the feedstock plays an essential role
in determining the cost of the end product,
not only prices of substituting feedstocks (or
alternative production processes) play a role
in determining the market price of the feed-
stock, but also the market price of the end
product plays an essential role’. The Belgian
Government argues that this is contrary to
the position taken by the Court in United
Brands v Commission, 7 that ‘the interplay
of supply and demand should, owing to its
nature, only be applied to each stage where it
is really manifest’. Belgium submits that it is
not permissible for the Commission to anal-
yse Gasunie’s tariff F by reference to price
competition between Dutch, European and
other undertakings on a different marker,
that for ammonia, which represents a differ-
ent phase in marketing and production from
that of gas employed in the manufacture of
ammonia.

96. Arguments were exchanged between the
Belgian Government and the Commission
on the applicability to a State aids decision of

74 — Case 27/76 {1978] ECR 207, paragraph 229 of the judg-
ment.
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a dictum relating to Article 86 of the Treaty.
I believe it is apparent that the reasoning of
the passage quoted by Belgium is capable of
extension to the field of State aids. If a State-
controlled enterprise were essentially safe on
its market from any adverse consequences of
misfortunes suffered by its customers on
their markets, special concessionary prices
granted to its more vulnerable customers
would be without commercial justification
and would therefore be capable of constitut-
ing State aids prohibited under Article 92 of
the Treaty.

97. The circumstances in United Brands can
be distinguished, however, from those in the
instant case. The Court was not laying down
any universal principle of law, other than the
obvious one that, in assessing the effects of
behaviour in markets, it is important to be
clear that interplay between the supply and
demand for different products 1s really
present.

98. In the instant case, the Commission’s
analysis turns on the degree of exposure of
Gasunie to the risks borne by its purchasers
(the ammonia producers) on a market
‘downstream’ from that for gas, viz. the mar-
ket for ammonia. The Commission found
there to have been, in effect, strong cross-
elasticity of demand on the part of nitrate
fertilizer manufacturers (who tended also to
be ammonia producers) between their own
ammonia production and imported ammo-
nia. Imported ammonia would be chosen if
necessary in order to maintain their compet-
itive position on the market for nitrate
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fertilizers, which would, in turn, gravely
affect Gasunie’s gas sales to ammonia pro-
ducers. Therefore, ‘the interplay of supply
and demand’ in respect of ammonia could
‘be really manifest’, to use the United Brands
language, on the market for gas, and could
legitimately influence the decisions of actors
on that market. It was appropriate for the
Commission to consider the connections
between the two market stages in its State
aids inquiry. Belgium’s argument should,
therefore, be rejected.

(ii1) Costs of substitution

99. The Belgian Government argues that the
Commission failed in its reasoning to take
account of the cost to nitrate fertilizer man-
ufacturers of substituting purchases of
imported ammonia for their own ammonia
production. As was pointed out above, the
Court considered in Van der Kooy that pref-
erential gas tariffs (to supply the heating
needs of the Dutch horticultural industry)
could be objectively justified by economic
reasons such as the need to resist compe-
tition on the same market from other sources
of energy, the price of which was competi-
tive. The Court continued: ‘In determining
whether such competition is a real prospect
account should be taken not only of the
different price levels but also of the costs




involved in conversion to a new source of
energy, such as replacement and depreciation
costs for heating equipment’. 75

100. It is true that the Commission does not
mention such conversion costs in the
decision when it refers (e. g. paragraph 21) to
the choice faced by nitrate fertilizer manu-
facturers between use of their own ammonia
production and the purchase of imported
ammonia. The Commission argues that it has
shown sufficiently the existence of real com-
petition between gas (when used in domestic
ammonia production) and imported ammo-
nia; and that substitution costs were negligi-
ble, as no conversion of nitrate fertilizer
manufacturers’ installations was entailed, but
only the renunciation of one phase of pro-
duction, subject to only marginal costs. This
appears to be the case. The Belgian Govern-
ment’s argument should, therefore, be
rejected.

(iv) Renunciation of profit

101. The Belgian Government argues that
the Commission should have examined
whether Gasunie renounced possible profits

75 — Cited at note above, paragraph 30 of the judgment; quoted
in part at paragraph above.
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through the application of tariff F, irrespec-
tive of the profits it continued to make dur-
ing the relevant period; and that the Com-
mission failed to do so. Belgium also submits
that any such commercial justification can-
not relieve tariff F of its character as a polit-
ically motivated device to confer an advan-
tage on the Dutch ammonia industry.
However, no evidence or plea additional to
the material discussed in great detail in sec-
tion I(ix) above has been introduced; and 1
have already expressed my opinion on the
correct approach to political motivation. 76
The Belgian Government’s arguments were
rejected at that point, and there is no need to
examine them further.

(v) The specific character of tariff F

102. The Belgian Government submits that
there is a contradiction between the fact that
the conditions for the application of tariff F
were objective, and the fact that it was, none
the less, intended as a sectoral tariff to
assist Gasunie’s customers in the ammonia
industry. Belgium argues that it was incum-
bent upon the Commission to explain this
contradiction.

76 — Paragraph 78 above.




103. The Commission responds that the
grant of a special price to the ammonia
industry was justified, while other industries,
which were not in the same danger from
competitors in third countries, did not need
such an advantage, so that its grant to such
sectors would have been illegitimate. This is
consistent with the Commission’s reasoning
throughout, but it fails to address directly
Belgium’s point, which is that the (now)
admittedly sectoral character of tariff F was
not stated on its face, but was hidden behind
purportedly neutral objective conditions
relating to volume, interruptibility, and so
on.

104. Probably the best explanation of the
conditions of application of tariff F, consis-
tent with the reasoning of the Commission,
is proffered in the experts’ report:
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shall take into account the special conditions
related to the delivery to certain customers
[e. g. load factor, quantity, distance, seasonal-
ity] . ... However, these special conditions
and rebates/extra charges can also serve as an
indirect way to conduct price differentiation
policy, although argued on a marginal cost
basis.” 77

105. It is the norm in the Netherlands to sell
gas by publicly posted tariffs. This situation
can be contrasted with that, for example, in
Germany, where full price differentiation is
pursued through the negotiation of individu-
alized contracts with major customers. Gasu-
nie could seek to the best of its ability to
replicate this position, within the constraints
of the Netherlands market, by posting a tar-
iff the objective conditions for which were
designed with the ammonia industry in
mind.

‘If the tradition of the market prevents it, or
because of publicly posted prices, it may not
be possible to conduct a full price differenti-
ation policy. In that case a block tariff system
may be applied, as it is the case in the present
Dutch pricing system. The block in the tariff
system shall in that case be defined in such a
way, that the gas company optimizes its rev-
enue, coming as close as possible to the price
differentiation situation. ... Posted prices can
be combined with marginal cost related
prices. In that case rebates or extra charges
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106. I do not believe that the omission of
such an explanation, or of any other which

the Commission might have ventured,
should lead to the annulment of the
impugned decision for an error in the inter-
pretation of Article92 of the Treaty. It
remains the case that the Commission indi-
cated in its notice reopening the State aids
inquiry into tariff F and seeking observations
from interested parties that tariff F was

77 — Pp. 57-58 of the experts’ report of the English version.




essentially sectoral in character; 78 this
resulted in turn from the findings of the
Court in CdF Chimie.” Had the Commis-
sion taken the view that the tariff was not
sectoral in nature (as it did in argument in
CdF Chimie), ® it would have had to justify
the contradiction between the apparently
neutral conditions for the application of tar-
iff F and its actual effect in conferring an
advantage almost exclusively on the ammo-
nia sector. Having conceded that tariff F was
sectoral in character, though justified by con-
siderations specific to the sector in question,
it was not incumbent on the Commission to
address the matter further. As a matter of
evidence, the suspicions of the investigator
may be raised when appearance belies reality.
Nevertheless, where the reality is explained
and justified to the satisfaction of the inves-
tigator (and of the Court reviewing the
investigator’s decision), that initial suspicion,
however nartural, is allayed.

111 — Annulment for defective reasoning

107. The Belgian Government argues that
the reasoning of the impugned decision does
not conform to the requirements of Arti-
cle 190 of the Treaty, because it is incompre-
hensible and insufficient. The Court has
made clear in its consistent case-law that the
Commission must support its decisions with
a statement of the principal points of fact
and of law which is clear and pertinent, even

78 — Cited at note above.
79 — Cited at note above; paragraphs 22 and 23 of the judgment.

80 — See paragraph 20 of the judgment: and the report for the
hearing at II1 B (a), pp. [-3087-3088.
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if succinct, and which should make apparent
to interested parties and to the Court the
reasoning underpinning the decision. &
However, there are limits to the Commis-
sion’s duty in this regard. As the Court
pointed out in Remia v Commission:

‘(A] lthough under Article 190 of the EEC
Treaty the Commission is required to state
the factual matters justifying the adoption of
a decision, together with the legal consider-
ations which have led to its adopting it, the
article does not require the Commission to
discuss all the matters of fact and of law
which may have been dealt with during the
administrative proceedings. The statement of
reasons on which a decision adversely affect-
ing a person is based must allow the Court
to exercise its power of review as to the
legality of the decision and must provide the
person concerned with the information nec-
essary to enable him to decide whether or
not the decision is well founded.” 8

The statement about the interest of the
Court and of affected persons in the
Commission’s reasoning imposes a duty on

81 — See Case 24/62 Germany v Commission [1963) ECR 131,
p. 142; Case 42/84 Remia v Commission [1985] ECR 2545,
paragraph 26 of the judgment; Leewwarder Papierwaren-
fabniek, cited at note above, paragraph 19; Case 250/84 Eri-
dania v Cassa Conguaglio [1986) ECR 117, paragraphs
37 and 38; Van der Kooy, cited at note above, paragraph
71 and Case T-24/90 Automec v Commission {1992}
ECR I1-2223, paragraph 85.

82 — Cited at note above, paragraph 26 of the judgment. See also
Case 322/81 Micbeﬁn v Commission [1983]- ECR 3461,
paragraph 14 and VBVB, cited at note above, paragraph 22.
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the Commission, but also places implicit
limits on that duty: the Commission need
not state either the obvious or the incidental
or obscure in its decision, as neither 1s neces-
sary to the review of the legality of the
decision. Similarly, only sufficient detail need
appear in the decision itself to alert the
Court and individuals to the elements of the
Commission’s reasoning; these elements can
be fleshed out in the exchange of evidence
and argument in the course of annulment
proceedings.

108. The Belgian Government makes four
arguments relating to defective motivation.
The first is that the Commission does not set
out in the text of the decision the incidents
and conditions of application of tariff F In
the circumstances, this can hardly be fatal to
the sufficiency of the Commission’s reason-
ing. These details, including the finding that
tariff F was essentially sectoral in character,
were set out both in the judgment of the
Court in CdF Chimie, and in the Commis-
sion notice reopening the State aids inquiry
and inviting observations from interested
parties. The Commission refers in the
decision to both the judgment of the Court
and the notice. Therefore, neither the Court
nor interested parties can be said to have
been deprived of any salient information
about the tariff, and there is, accordingly, no
defect in the reasoning of the Commission in
this respect.
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109. Belgium’s second submission is similar
to the first: that the reasoning of the decision
is flawed for its failure to point out that the
tariff F rebate on tariff E became, after 1984,
a variable rebate. This can be treated as a
development of the first argument, rather
than as a substantively new (and impermissi-
ble) one, as contended by the Commuis-
sion. 8 However, it must fail for the same
reason as the first: tariff F is described as
variable both in the Opinion of Advocate
General Mischo in CdF Chimie, 3 and in the
notice reopening the Commission’s inquiry
under Article 93(2) of the Treaty.

110. The Belgian Government argues,
thirdly, that the Commission failed to
explain how a tariff, which was available
upon fulfilment of certain objective condi-
tions, could be justified by reference to com-
petition between gas and ammonia. This is,
effectively, the same argument as that
addressed above under the rubric of errone-
ous interpretation of Article 92 of the Treaty,
under the heading ‘the specific character of
tariff F’. It must be rejected in this context as
well. The Commission was under no duty to
explain this particular aspect of tariff F
because it did not affect its ultimate decision.

83 — See the discussion above of Article 42(2) of the Court’s
Rules of Procedure.

84 — Cited at note above, paragraph 51 of his Opinion.
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111. Belgium argues, finally, that the Com-
mission failed, in its reasoning, to take
account of conversion costs in the event of
imported ammonia being substituted for
their own ammonia production by nitrate

Conclusion

fertilizer manufacrurers. This is also a reprise
of an argument already made in support of
the contention of error of law, ¥ and must
again be rejected.

112. The contentions of the Kingdom of Belgium that the decision challenged in
the instant case is void for manifest error of appraisal of fact, for erroneous inter-
pretation of Article92 of the European Community Treaty and for defective
reasoning should all be rejected. 1 conclude, therefore, that the Commission
decision taken on 29 December 1992 terminating the procedure it had initiated
pursuant to Article 93(2) of the Treaty regarding a preferential tariff system applied
in the Netherlands to supplies of natural gas to Dutch nitrate fertilizer producers

should not be annulled.

113. The costs of these proceedings should be borne by the Kingdom of Belgium.

114. The Kingdom of the Netherlands should bear its own costs.

85 — See paragraphs and above.
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Annex
. Tariff F Ratio Ammonia
. Year Tar1f5 F, Rebate | Ammonia/tonne: Price
(in quarters) | (cents/m) | (o o/m3)| Tariff F | (HFL/tonne)
1984 1st 36.443 5.000 17.64 643
2nd 37.823 5.000 15.94 603
3rd 38.923 5.000 16.36 637
4th 39.522 5.000 16.57 655
1985 1Ist 41.140 5.000 17.81 733
2nd 44.047 5.000 14.64 645
3rd 42.350 5.000 12.8 542
4th 34.563 5.000 12.9 445
1986 1st 30.717 5.000 11.3 347
2nd 24.859 5.000 11.5 288
3rd 18.152 2.500 14 254
4th 12.692 2.500 18.9 240
1987 1st 13.848 2.500 20 278
2nd 17.349 2.500 19 330
3rd 18.516 2.500 14.9 275
4th 18.305 2500 13.3 244
1988 1st 18.389 2.000 13 239
2nd 15.974 2.000 15.25 244
3rd 14.770 2.000 17.8 263
4th 14.637 2.000 17.9 262
1989 1st 14.522 2.000 229 332
2nd 15.016 2.500 20.1 302
3rd 17.5 2.500 12.2 214
4th 17.861 2.500 13 233
1990 1st 17.278 3.500 13.7 238
2nd 17.765 3.500 12.7 227
3rd 15.578 2.850 15.5 241
4th 16.314 2.000 16.7 273
1991 1st




