PARLIAMENT v VOLGER

OPINION OF ADVOCATE GENERAL
LENZ

delivered on 1 April 19937

Mr President,
Members of the Court,

A — Introduction

1. In this case the Court of Justice is called
upon to decide an appeal of the European
Parliament against a judgment of the Court
of First Instance delivered on 12 February
1992 1n Case T-52/90 on the application of
Cornelis Volger, an official (hereinafter ‘the
applicant’). !

2. The applicant had contested before the
Court of First Instance inter alia the Parlia-
ment’s decision to refuse his application for a
post to be filled, according to the vacancy
notice, by transfer. The Court of First
Instance upheld two of the applicant’s pleas
and therefore acceded to his application. In
the first place he claimed that the contested
decision had been adopted without his being
given a hearing in a procedure which was
unlawful owing to breach of the principle of
cqual trcatment and of the right of the offi-
cial to be heard; 2 secondly the refusal of his
application for the post had not stated the
grounds on which it was based. 3

* Original language German

1 1992 FCR 11 121

2 Paragraphs 24 10 30 of the contested judgment
3 Paragraphs 36 to 43 of the contested judgment.

3. In its appeal the Parliament claims that
the assessments of the Court of First
Instance on both of those aspects are con-
trary to Community law.

4. The Parliament claims that the Court

should:

(1) quash the decision of the Court of First
Instance of 12 February 1992;

(2) grant the forms of order sought by the
Parliament at first instance, namely:

— declare the action unfounded;

— make an appropriate order as to costs;

(3) make an order as to the costs of this
appeal in accordance with the Rules of
Procedure of the Court of Justice.

The applicant contends that the Court
should:

— dismiss the appeal;

— order the Parliament to pay the costs.
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5. I shall discuss other details of the back-
ground, the content of the contested judg-
ment and the arguments of the parties so far
as necessary in the course of this Opinion.
For the remainder I refer to the Report for
the Hearing.

B — Discussion

I — The Parliament’s plea concerning the
assessments of the Court of First Instance
with regard to the failure to hear the appli-
cant

6. This plea falls into two parts. The first
concerns the ‘official’s right to be heard’, 4
which the Court of First Instance expressly
regarded as having been infringed. > The sec-
ond relates to the ‘consideration of the com-
parative merits of the candidates’. ¢ In the
latter the Parliament, after various references
to the actual course of the procedure, consid-
ers the concept of the consideration of com-
parative merits in general’ and then deals
with breach of the principle of equality of
treatment criticized by the Court of First
Instance. 8

7. 1. In this respect it must be stated that at
first sight it is not clear from the contested
judgment how the infringement of the right
to be heard, recognized by the Court of First
Instance, and the breach of the principle of
equal treatment are explained. It is first nec-
essary therefore, so as to be able to appreci-
ate the Parliament’s criticisms correctly, to
consider the grounds of the judgment.

4 — Paragraph 15 et seq. of the appeal.
5 — Paragraph 29 of the contested judgment.
6 — Paragraph 22 et scq. of the appeal.
7 — Paragraph 28 ct seq. of the appeal.
8 — Paragraph 29 of the contested judgment.
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8. On the question of the interview with the
applicant the Court first of all referred to the
appointing authority’s obligation, in accord-
ance with Article 29(1)(a) in conjunction
with Article 45 of the Staff Regulations, to
consider the comparative merits of the offi-
cials eligible for promotion and of their staff
reports. This obligation is inter alia an
expression of the principle of equality of
treatment. °

9. However, in the considerations next put
forward the Court of First Instance does not
deal with the specific aspect of equality of
treatment. It raises instead the general ques-
tion of whether the defendant, the Parlia-
ment, ‘in fact considered the relative merits
of the applicant’s candidature ... in the exer-
cise of its discretion’. 1 Within the frame-
work so defined the Court then refers
first of all' to the judgment in Case
C-269/90 Technische Universitir Miinchen v
Hauptzollamt Miinchen-Mitte,? according
to which “where the Community institutions
have such a power of appraisal, respect for
the rights guaranteed by the Community
legal order in administrative proceedings is
of even more fundamental importance’.
According to the words of the Court of Jus-
tice quoted in the contested judgment, those
guarantees include in particular ‘the right of
the person concerned to make his views
known’.

10. Secondly 13 the Court of First Instance
states in detatl that — as is apparent from all
the documents before it — the appointing
authority intended to base its consideration
of the comparative merits of the candidates

9 — Paragraph 24 of the contested judgment.

10 — Paragraph 25 of the contested judgment.

11 — Paragraph 26 of the contested judgment.

12 — [1991] ECR 1-5469.

13 — Paragraphs 27 and 28 of the contested judgment.
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in particular or a discussion with the head of
division responsible for the post to be filled,
Mr Janssen. In the applicant’s case, however,
it departed from the principle thus laid down
and applied to the other candidates. In the
proceedings at issue, in fact, the applicant
was not able to have such a discussion with
Mr Janssen; a previous conversation which
he had had with him could not be taken into
consideration as it had taken place before the
publication of the vacancy notice and was
unconnected with any procedure for filling
the post in question. It follows that, accord-
ing to the Court of First Instance, Mr Jans-
sen could not have acquainted himself with
the applicant’s point of view or evaluated his
merits in the light of the requirements set
out in the vacancy notice. 4

11. In view of the contents of the relevant
grounds of judgment, my view is that the
Court of First Instance considered the ‘offi-
cial’s right to be heard’ as a procedural guar-
antec not expressly envisaged in the Staff
Regulations, which nevertheless is of general
application in transfer and promotion proce-
dures on the basis of the judgment in the
Technische Universitit Miinchen case. The
Court is in fact linking the right so defined
to the fact that in a consideration of the mer-
its of the candidates the appointing authority
has a “discretion’ > or a ‘power of assess-
ment’. ¥ However, that fact concerns every
procedure of this nature and cannot be
linked — together with the right to a fair
hearing — to the principle of equality of
treatment, referred to in paragraph 29 of the
judgment, the analysis of which requires, by

14 — Sce paragraph 28 of the contested judgment.
15 — Paragraph 25 of the contested judgment.
16 — Paragraph 26 of the contested judgment.

its nature, a consideration of the facts of the
individual case.

12. If this interpretation of the contested
judgment is accepted as far as the ‘official’s
right to be heard’ is concerned, it automati-
cally becomes clear what the Court meant in
accepting that there had been a breach of the
principle of equality of treatment. That
breach must lie in the fact that the Parlia-
ment, contrary to the procedure which it had
laid down and followed as regards the other
candidates, did not grant the applicant an
interview with Mr Janssen.

13. 2. Both the said parts of the plea
put forward by the Parliament must be
considered on that basis.

14. (a) As regards the considerations put for-
ward in the judgment at first instance con-
cerning the ‘official’s right to be heard’, the
Parliament first refers to the uncontested fact
that the Staff Regulations do not provide for
any such right in cases of this kind. The
Court, it is claimed, failed to appreciate that
even under the relevant case-law the admin-
istrative authority is not obliged to give a
systematic hearing to candidates before fill-
ing a post — whether by transfer or promo-
tion or on the basis of a competition. 17 That
case-law provides for a hearing only in the
case of acts of the administration which are

17 — Possible exceptions to this principle, which the Parliament
itself recognizes, are of different kinds and must thercfore
be considered in the context appropriate to cach of them. In
this respect it may be noted that in paragraph 18 of the
appeal the Parliament refers to the judgment in Case
75/77 Mollet (1978) ECR 897. 1 shall rcgcr ater in this scc-
tion of my Opinion to the point on which that judgment
turns. In so far as the Parliament on the other han rc?ers to
the fact that there is no instruction by any of its responsible
bodies providing for an interview with applicants in the
context of stafl matters referred to above (paragraph 20 of
the appeal) and that the vacancy notice it.scﬁ' did not cnvis-
age an interview (paragraph 21 of the appeal), 1 shall refer
to this again in the following section (paragraph 38 ct secq.
below).
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liable gravely to affect the interests of the
individual, a condition which is not met
herc. On the other hand the principles set
out in the judgment in the Technische Uni-
versitit Minchen case cannot, it is claimed,
be transposed unchanged to the field of the
European civil service.

15. It is possible to agree in essentials with
this view of the Parliament.

16. (aa) First it must be stated that the Court
of First Instance was mistaken in thinking
that the fact that the appointing authority
has a discretion in the field of transfers and
promotions is a sufficient basis for a right to
be heard. 18 That fact by 1tself has no bearing
on whether the legitimate interests of the
person concerned require a hearing in every
individual case. Both the nature of the pro-
cedure, which leads to discretionary deci-
sions and the actual nature of the latter may
affect these interests differently. Seen in this
light, the principle laid down by the Court
of First Instance would be an obstacle to
speedy action by the administrative auth-
ority and its application would not depend
on circumstances justifying such an obstacle.
It would therefore be contrary to the princi-
ple of sound administration.

17. It is not surprising therefore that the
Court’s view is based on an unfounded inter-
pretation of the judgment in the Technische
Universitdt Miinchen case, as may be seen
from a closer examination of that judgment.

18. In that case an importer was asking for
exemption from import duties for a scientific
apparatus in pursuance of Regulation No

18 — Scc paragraph 25 in conjunction with paragraph 26 of the
contested judgment.
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1798/75.1° Under Article 3(1)(b) thereof,
freedom from customs duties is granted only
if no instruments or apparatus of equivalent
scientific value ‘are being’ manufactured in
the Community. In view of that condition
the Commission, which had intervened in
pursuance of implementing Regulation No
2784/79, the implementing regulation, 20 had
decided that the apparatus in question could
not be imported free of duty because appara-
tus of equivalent scientific value, capable of
being used for the same purposes, was being
manufactured in the Community. That
decision was based on the recommendation
of a group of experts. However, Regulation
No 2784/79 did not give the party concerned
the opportunity to explain his position to the
group of experts or to comment on the
information before the group or to take a
position on the group’s recommendation. 2!

19. As the administrative procedure con-
cerning customs exemption entails ‘complex
technical evaluations’, 22 however, there is a
risk that in the absence of such an opportu-
nity the Commission decision might be
based on incomplete information: the
importer knows best what technical charac-
teristics the scientific apparatus must have in
view of the work for which it is intended. 23

20. The foregoing examination shows that
the principle set out in that judgment is not
explained only by the discretion vested in
the relevant Community institution in deci-
sions on exemption from duty but is also

19 — Regulation (EEC) No 1798/75 of the Council of 10 Jul
1975 on the importation free of common customs tariff
duties of educational, scientific and cultural materials (O]
1975 L 184, p. 1).

20 — Commission Regulation of 12 December 1979 laying down
provisions for the implementation of Council Regulation
(EEC) No 1798/75 (O] 1979 L 318, p. 32).

21 — Paragraph 23 of the judgment in Case C-269/90.

22 — Daragraph 13 of the judgment in Case C-269/90.

23 — Paragraph 24 of the judgment in Case C-269/90.
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closely connected to the scientific and tech-
nical nature of the assessment to be made.

21. The judgment is also based on the con-
sideration that a decision taken without the
importer concerned being given a hearing
might impair the rights of the defence ¢ in
so far as it was based on facts and documents
— harmful to his interests — on which he
has not had an appropriate opportunity to
make his views known. 2 That special fea-
ture also seems to me decisive as regards the
fact that the Court of Justice then recognized
the importer’s right to be heard.

22. There is therefore nothing in the judg-
ment in the Technische Universitit Miinchen
case to confirm the finding of the Court of
First Instance that Mr Volger had a right to
be heard by reason of the discretion vested
in the appointing authority. That finding
must therefore be entirely rejected as it is not
justified by the grounds on which it is based.

23. (bb) However, it must next be considered
whether the nature of the measure requires
from another point of view that Mr Volger
be heard. If that question is answered in the
affirmative the Court of Justice might uphold
the contested finding of the Court of First
Instance on the grounds specified. 26

24. In this connection it should be noted
that in the past the Court of Justice has rec-
ognized in the context of the European civil

24 — Cf,, with regard to the law relating to the Community civil
scrvice, judgment in Case C-283/90 P Vidrdnyi v Commis-
sion (1991] ECR 1-4339, paragraph 20.

25 — Scc paragraph 25 of the judgment in Case C-269/90.

26 — CI. the judgment in Casc C-30/91 P Lestelle v Commission
[1991) ECR 1-3755, paragraph 27; and the order of
3 December 1992 in Case C-32/92 P Macrae Moat v Com-
mission {1992} ECR 1-6379, paragraph 11.

service two types of right to be heard as pro-
cedural guarantees going beyond the Staff
Regulations.

25. The first is closely linked to the right
recognized in the Technische Universitit
Miinchen judgment. It is the right ‘to take a
position’ on statements made by third per-
sons, or on documents used for the purposes
of a decision by the appointing authority,
which are prejudicial to the person con-
cerned. ¥ That right was given specific
expression in the second paragraph of Article
26 of the Staff Regulations, 26 but applies
equally outside the scope of that provision.
That is the position for example where the
selection board in the course of a compe-
tition procedure has relied — at least to
some extent — on information and opinions
from superior officers to refuse admission of
candidates to tests. 2

26. Similarly the results of medical examina-
tions carried out for the purpose of recruit-
ment may not be used against the candidate
unless he has been able to have notice of
them — through a doctor of his choice —
and to make known his view. 3°

27. The opportunity to ‘take a position’
afforded by these principles thus relates to
any prejudicial statements and documents.
The Court of First Instance however does
not put forward in its grounds of judgment
any circumstances of that kind but would

27 — Cf. judgment in Case C-283/90 P Vidrinyi v Commission
{1991] ECR 1-4339, paragraph 20.

28 — Cf. for examplc the judgment of the Court of First Instance
in Case T-82/89 Marcato v Commission {1990] ECR 11-735,
paragraph 73 et seq. with references in paragraph 78 to the
casc-law of the Court of Justice.

29 — Casc 293/84 Sorani v Commission [1986] ECR 967 and in
Casc 294/84 Adams v Commission [1986] ECR 977.

30 — Casc 121/76 Moli v Commission [1977] ECR 1971 and in
Casc 75/77 Moller v Commission [1978] ECR 897.
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grant a right to be heard independently of
that, namely in general as an aspect of a guar-
antee of the consideration of the comparative
merits of an application by the appointing
authority. The right, as so defined, therefore
finds no support in that part of the case-law
of the Court of Justice considered here.

28. At any rate, it must be noted that the
applicant alleged at first instance that he had
had no opportunity to comment on the
opinion of the head of division of the Hague
office on which the Parliament based its
rejection of his application. 3! In this respect
he relied on a judgment forming part of the
case-law I have mentioned. 32 On that point
the Parliament pointed out, and the con-
tested judgment does not show that the
applicant disagreed, that the head of division
in question simply expressed an opinion as
to the appointment 3? (that is, not on circum-
stances in the applicant’s past as an official,
which might have been prejudicial to him).
The findings of the Court of First Instance
on the applicant’s right to be heard cannot
therefore be upheld from this point of view
either.

29. The Court of Justice recognized another
kind of right to be heard in the Almini 3 and
Oslizlok 3 cases, concerning retirement in
the interests of the service (Article 50 of the
Staff Regulations) without assignment to
another post; the hearing must relate to the

31 — Cf. paragraph 22 of the contested judgment.

32 — That is to say, thc Adams judgment, sce footnote 29.
33 — Paragraph 23 of the contested judgment.

34 — Casc 19/70 Almini v Commission {1971] ECR 623.
35 — Case 34/77 Oslizlok v Commission [1978] ECR 1099.
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proposed measure itself, the possibilities of
another posting and the grounds which the
appointing authority intended to take into
account,. 3¢

30. However, this kind of right to be heard
too is unrelated to the right which the Court
of First Instance has conceded to the appli-
cant, who should, in that Court’s opinion,
have the opportunity to represent his merits
in an oral interview with Mr Janssen, not to
express his views with regard to a proposed
decision adversely affecting him. 37

31. (cc) As may be seen from this survey of
the case-law, a ‘right to be heard’ in the sense
previously understood of a procedural right
outside the framework of the Staff Regula-
tions has no place in the context of this case.

32. In my view such a conclusion is not for-
tuitous. Such a right logically presupposes
that the interests of the individual are
exposed to specific risks not envisaged by
the Staff Regulations, which may be averted
by an interview.

33. However, there is no such risk discern-
ible in this case. It could not be acknowl-
edged that the applicant had a right to be
heard in the sense of such a procedural guar-
antee.

34. The question whether the appointing
authority, in the absence of an interview with

the applicant, had the basis which the Staff

36 — Casc 19/70 Almini, paragraphs 12 to 16, and Case
34/77 Oslizlok, paragraphs 27 to 37.

37 — Only the refusal of the application could be considered as
such in this case, but to regard that as the subject of the
interview would be manifestly absurd.
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Regulations (themselves) require for a proper
evaluation of his application is another mat-
ter which I shall deal with in the next sec-
tion.

35. (b) I must now consider whether, as the
Court of First Instance thinks, the appoint-
ing authority breached the principle of
equality of treatment by omitting in the
applicant’s case the hearing decided upon,
which had been granted to the other candi-
dates. The Parliament’s argument with
regard to the relevant grounds set out by the
Court of First Instance is based in the first
place on the concept of a consideration of
the comparative merits of the candidates on
which the Court also based its reasoning. 38
With regard to this concept some prelimi-
nary reflection is accordingly necessary 3
and will then serve as the framework for
considering the arguments put forward by
the appellant. 4

36. (aa) Even though Article 45 (promotion)
referred to by the Court of First Instance 41
is not applicable to appointment to a vacant
post by way of transfer, it is undeniable that
the requirement of a consideration of the
comparative merits of the candidates envis-
aged by that provision is also in principle
justified in such a case. Since under Article
7 of the Staff Regulations the appointing
authority makes transfers ‘solely in the inter-
est of the service’ it must, in view of the
requirements for a vacant post, which define
the interest of the service, compare (consider
the ‘comparative merits of’) the abilities of
the candidates for that post. 42 The situation

38 — See paragraph 8 above.

39 — Scc paragraph 36(f) below.

40 — Sce paragraphs 38 et seq. and 53 ct scq. below.

41 — Paragraph 24 of the contested judgment.

42 — Cf. judgment in Casc 233/85 Bonino v Commission [1987]
ECR 739, paragraph 5; judgment of the Court of First
Instance in Case T-25/92 Vela Palacios v Commission [1993]
ECR I1-201, paragraph 40.

is similar to that in which a post is to be
filled by promotion. In that case, in the con-
sideration of the merits in pursuance of Arti-
cle 45 a certain stress is placed on taking
account of such previous performance as
may be of importance for that very post. In
view of the similarity of the criteria it is not
surprising that the Court of Justice should
also have referred to a ‘consideration of the
comparative merits’ of candidates in cases in
which the notice had stated a post might be
filled either by transfer or by promotion. 43
It therefore seems justifiable to describe as a
‘consideration of the comparative merits’ the
comparison between candidates required by
the combined provisions of Article 29(1)(a)
and Article 7 and to apply the principles
developed by the case-law with regard to
Article 45 in so far as it is possible to trans-
pose them to this case.

37. As regards the meaning of that require-
ment of a ‘consideration of the comparative
merits’ as far as the interests of candidates
are concerned, one must agree with the view
of the Court of First Instance that it must
inter alia ensure equality of treatment
between them. In fact, the selection in the
interests of the service means conversely that
advantages which are not objectively justi-
fied must not be conferred on certain offi-
cials to the detriment of their colleagues.
That prohibition therefore forms part of the
framework of the principles of equality of
treatment and objectivity which must govern
the public service. +4

38. (bb) The infringement of this require-
ment of equal treatment noted by the Court

43 — Casc 52/86 Banner v Parliament [1987) ECR 979.

44 — Cf. judgment in Case 48/70 Bernardi v Parliament [1971)
ECR 175 at paragraph 27.
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of First Instance rests — exclusively or at
any event primarily 4 — on the fact that the
appointing authority departed in the appli-
cant’s case from the procedure it had itself
laid down. 46

39. On this point the Parliament challenges
the statements of the Court of First Instance
according to which

‘it is apparent from all the documents before
the Court that the appointing authority
intended to assess the respective merits of
the candidates on the basis in particular of a
discussion between each one and the head of
division responsible for the Hague office, Mr
Janssen.” 47

40. It emphasizes that the vacancy notice by
no means prescribes such a special pro-
cedure. Moreover no instruction from any
competent authority of the Parliament envis-
ages or prescribes such a formality. 4 The
documents to which the Court refers,
namely the internal memoranda of 5 and
27 September 1990 and the reply to the com-
plaint of 20 December 1990 are all subse-
quent to the vacancy notice. *® They are
based, according to the Parliament, on a mis-
take by the head of division responsible for
the Hague office,5° which the Parliament
had already stressed at first instance:5! the
informal talk with the applicant which took
place in June led Mr Janssen to say that he
had interviewed the three candidates. 52 The
Court of First Instance also noted that

45 — 1 shall consider in the next section (paragraph 54 et seq.) the
difference of treatment between the app%icam and the other
candidates which must also be taken into account as a fea-
ture of such an infringement.

46 — Paragraphs 27 and 29 of the contested judgment.

47 — Paragraph 27 of the contested judgment.

48 — Cf. paragraph 33 and paragraphs 20 and 21 of the appeal.
49 — DParagraph 34 of the appeal.

50 -~ Paragraphs 34 and 35 of the appeal.

51 — Paragraph 10 of the appeal.

52 — Paragraph 9 of the appeal.
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mistake because in its legal assessment it
accepted that an interview had been granted
to only two of the three candidates before
the appointing authority took its decision to
fill the post. 33

41. As regards the problem thus defined, it
should be observed at the outset that the
criticism made of the Parliament’s approach
by the Court of First Instance does not mean
that the Parliament actually took as its basis
for the consideration of merits the result of
the informal interview in June 1989. The
Court is relying rather on the fact that as
concerns the applicant, in the absence of an
interview subsequent to the vacancy notice
that consideration of the comparative merits
bad no basis which met the criterion previ-
ously laid down.5* The Court of First
Instance explains, entirely in conformity
with that idea, that the informal interview in
June 1989 could not have cured that
defect. 5

42. A further point seems to me to be essen-
tial for an understanding of the grounds of
judgment. The Court does not base its view
on the idea that observance of the procedure
chosen, in its opinion, by the Parliament
would have led to the appointment of
another candidate. The contested judgment
nowhere mentions such an appointment. On
the contrary, paragraph 3 of the grounds of
judgment states that the post in question has
been filled from 1 October 1988 ‘to the
present’ by temporary staff. The applicant
too has challenged only the rejection of his
application and not the appointment of a
rival candidate. Consequently the decisive
point for the Court of First Instance in the

53 — Paragraph 11 of the appeal.

54 — Cf. the sccond subparagraph of paragraph 28 of the con-
tested judgment.

55 — Sccond subparagraph of paragraph 28 of the contested
judgment
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point under discussion here is the fact that
the Parliament laid down a procedure which
in the case of the applicant it did not fol-
low. %6

43. When the grounds of judgment are
viewed from this angle, the Parliament’s crit-
icism to the effect that neither the vacancy
notice nor internal instructions from its
departments required the candidates to be
heard seems in the last resort to be justified.

44. In fact on the basis of the documents
which it analysed, the Court simply stated
that the appointing authority originally —
the date is not stated — #ntended to base its
assessment on an interview with the candi-
dates. On the other hand the Court did not
find any evidence to establish that, for the
purposes of the contested procedure for fill-
ing the post at The Hague, the requirement
of an interview had been laid down in a
legally binding manner.

45. It seems clear to me that the appointing
authority cannot be bound by a rule of pro-
cedure such as that at issue here simply
because at some time it had thought of
applying it. On the contrary, for that it is
necessary for the appointing authority to
have announced openly its intention to lay
down a binding standard for its procedure.

46. That idea is firmly supported by the
case-law. I refer to the judgments with
regard to the appointing authority’s obliga-
tion to observe the conditions laid down in
the vacancy notice as well as those relating to

56 — Sce the wording of paragraphs 27 and 29 of the contested
judgment and the reference in paragraph 29 to the judgment
in Joined Cases 44/85, 77/85, 294/85 and 295/85 Hochbaum
and Rawes [1987] ECR 3259 (paragraph 19).

recruitment boards such as are provided for
in various Community institutions.

47. As regards the obligation to comply with
the conditions set out in the vacancy notice,
the Court of Justice has recently summarized
its consistent case-law by stating that

‘although the appointing authority has wide
discretion in comparing the candidates’ mer-
its and reports, especially with a view to the
post to be filled, it must exercise it within the
sclf-imposed limits set by the vacancy
notice’. 57

48. The vacancy notice must ‘give those
interested the most accurate information
possible about the conditions of eligibility
for the post to enable them to judge for
themselves whether they should apply for

it’, 58

49. If the passages quoted are compared
with this case, it may be seen clearly that
here it 1s precisely that factor, which 1s so
decisive for this case-law, namely a public
statement expressing the appomnting authori-
ty’s intention to be legally bound, which is
lacking.

50. A similar idea emerges also from the
case-law regarding so-called recruitment
boards. The judgment in Case 222/81 Ragusa
v Commission 7 states

57 — Case C-35/92 P Parliament v Frederiksen [1993] ECR
1-991, paragraph 13.

58 — Frederiksen — sce previous footnote — paragraph 14.

59 — [1983] ECR 1245, paragraph 18.
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‘when, by a decision of an internal nature,
the appointing authority voluntarily insti-
tutes a compulsory consultative procedure
which is not prescribed by the Staff Regula-
tions, it is obliged to abide by such a pro-
cedure, which cannot be regarded as lacking
any legal validity’. €0

51. For the purpose of this case I think it is
decisive that the Court of Justice speaks of a
‘decision’ and describes its subject as a ‘com-
pulsory’ consultative procedure.

52. As the conditions making a given pro-
cedure compulsory are not met in this case,
the Court of First Instance could not
describe the Parliament’s conduct as illegal
simply because it diverged — whether from
the point of view of equality of treatment or
any other point of view - from that pro-
cedure. The Parliament’s criticism is there-
fore justified on this point and it is not nec-
essary to consider the argument by which it
calls in question the conclusions drawn by
the Court of First Instance from the memo-
randa of 5 and 27 September and from the
reply of 20 December 1990 to the applicant’s
complaint.

53. (cc) However, we must still consider the
point referred to by the Court of First
Instance in paragraph 28 of the contested
judgment according to which the fact that
the applicant could not have a discussion
with Mr Janssen meant that he had not
received the same treatment as the other can-
didates. That aspect is different from the
problem I have just dealt with, which

60 — The judgment of the Court of First Instance in Case
T-128/89 Brumter v Council [1990] ECR I1-545 (summary
gl ublication) was to the same cffect; sce paragraph 23 of the

0 text.
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concerned the obligation to comply with a
given procedure.

54. It is not clear from the contested judg-
ment whether the difference in treatment
between the candidates could by itself, in the
Court’s view, make the decision at issue ille-
gal. The Court of Justice must in any case
consider that question, ¢ if only because the
applicant expressly raised it in his argument
at first instance, 62

55. On the problem as thus defined the Par-
liament expressed the view at first instance
that generally speaking a study of the per-
sonal file is enough to assess an application
for transfer. Moreover, it claimed, the appli-
cant was well known to the persons respon-
sible in the relevant directorate general as he
had been assigned to it for some 10 years. He
had suffered no disadvantage as compared
with the other candidates, who did not
belong to that directorate general, which was
why they had been given an interview.

56. The Parliament essentially repeated that
argument in the procedure before the Court
of Justice.

57. It must be stated in this respect that the
principle of equality of treatment which is
linked to the concept of consideration of the
comparative merits means that the merits
must be assessed not only according to the
same criteria but also

61 — Scc(})ara§raph 24 above in conjunction with the judgments
cite: otnate 26.

62 — Paragraph 22 of the contested judgment.
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‘on a basis of equality and taking account of
comparable sources of information’. 63

58. That requirement constitutes one of the
limits to the discretion, which is in general
very wxde, 6 enjoyed by the appomtmg
authorlty in considering the comparative
merits of candidates. ¢

59. In the application of this principle the
staff report under Article 43 of the Staff Reg-
ulations plays a decisive role by reason of the
guarantees linked to it. % It must contain
inter alia no unsubstantiated evaluations, 67
the official may make comments thereon 6¢
and where appropriate, even after internal
competitions, it may be challenged. ¢

60. In view of this importance attached to
officials’ staff reports the appointing auth-
ority is not in general obliged, as the Parlia-
ment has rightly pointed out, to have an
interview with all the candidates for a vacant
post. In particular the authority may as a
general rule exclude from the beginning such
candidates as do not, on the basis of their
staff reports, appear suitable for the post
concerned.

63 — Casc 97/63 De Pascale v Commission (1964} ECR 515 and
particularly 528.
64 —- Sce previous footnote.

65 — Sec as regards promotions, for example, the judgment in
Casc 52/86 Banner v Parliament [1987) ECR 979, para-
Fraph 9; for transfers, sce the judgment in the Bonino case,
oc. cit., paragraph 5.

66 — Consistent casc-law; see for example the judgment in Case
C-68/91 P Moritz v Commission {1992] ECR 1-6849, para-
graph 16.

67 — Case 61/76 Geist v Commission [1977] ECR 1419, para-
graph 46.

68 — Cf. the sccond paragraph of Article 43 of the Staff Regula-
tions.

69 — Cf. judgment in Joined Cases 6/79 and 97/79 Grassi v
Council [1980] 2141, paragraph 20.

61. It may nevertheless happen that vacancy
notices contain very specific conditions with
regard to which the staff reports do not give
direct information. In such cases other reli-
able sources of information must be drawn
upon, primarily, for example, relevant docu-
ments included in the personal file. For the
rest, however, it is for the candidate himself

‘to provide all the useful facts and infor-
mation which will permit the appointing
authority to decide whether or not he fulfils
the conditions laid down in the vacancy
notice’.

62. Moreover:

‘it is for that authority alone, or where
appropriate the selection committee, to
decide whether additional information
should be obtained from the candidates’. 7

63. In the light of these considerations it
cannot be stated that the decision at issue is
based on a breach of the principle of equality
of treatment on the sole ground that in the
case of the contested procedure for filling the
post the applicant, unlike the other candi-
dates, was unable to have an interview with
Mr Janssen. In fact, if the applicant’s argu-
ments set out in the contested judgment are
considered, it may be seen that he has not
produced any evidence that it would have
been possible for him to demonstrate, in an
interview with Mr Janssen after the publica-
tion of the vacancy notice, relevant merits
which were not already known to the
appointing authority from his staff reports,
other documents from his personal file or his
application or which he might not already

70 — Case 111/83 Picciolo v Parliament {1984} ECR 2323, para-
graph 13.
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have shown in his application. The reference
made by the Court of First Instance to such
a possibility 71 is altogether abstract and
therefore irrelevant.

64. Admittedly in this case a breach of the
principle of equality of treatment was con-
ceivable in the event of the post having been
assigned to a candidate who could be trans-
ferred and who had been granted such an
interview. Jt would then have been possible
to question the significance of the interview,
the significance it actually had in the
appointment and what significance might
properly have been attached to it for that
purpose. But as I have said,”? no such
appoiniment was made. It is therefore
unnecessary to go further into this aspect.
The Parliament’s argument with regard to
the different situations of the applicants 73
falls, in my view, into this category. It is
unnecessary therefore to go into them either.

65. 3. As a result of the foregoing consider-
ations, it may be stated that the Court of
First Instance wrongly assumed that the
decision at issue was illegal because the pro-
cedure for examining the applications was
contrary to the principle of equality of treat-
ment and officials’ right to be heard.

71 — Paragraph 28 of the contested judgment.
72 — Sce paragraph 42 above.
73 — Sec paragraph 55 above.
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II — The Parliament’s plea relating to the
findings of the Court of First Instance as
regards the absence of a statement of the
grounds on which the measure at issue was

based.

66. 1. The considerations put forward by the
Court of First Instance and challenged by
the Parliament are based on the following
uncontested facts:

— The applicant was informed by a stan-
dard form on 4 July 1990, in answer to
his application for the post, that the
appointing authority had decided to hold
Open Competition PE/49/A.

— On 18 July 1990 the applicant made a
complaint against that decision.

— He recetved no answer within the period
of four months laid down by the second
subparagraph of Article 90(2) of the Staff

Regulations.

— On 18 December 1990, that is, one
month after the expiry of the said period
and two months before the expiry of the
period for bringing proceedings pursuant
to the second indent of Article 91(3), the
applicant brought an action before the
Court of First Instance.

— By letter of 20 December 1990 the Parha-
ment expressly rejected the applicant’s
complaint.

67. It may be stated by way of addition that
there is no dispute as to the meaning of the
reply to the applicant’s application for the
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post. Although it is true that the — unfortu-
nate — reference to the holding of an open
competition might be understood as a rejec-
tion, on the other hand it still did not con-
tain any reasoning. ¢ Moreover it may be
seen from the appeal that the express rejec-
tion of the complaint, dated 20 December
1990, which was available to the Court of
First Instance, explained why the applicant’s
application for the post had not been consid-
ered. 75

68. 2. On that basis the Court of First
Instance 76 expressed the view that in the
event of a decision rejecting an application
for a post the appointing authority was
required to give its grounds, at least at the
stage of the rejection of the complaint. But
before bringing his action the applicant had
not received any reasoned rejection of his
complaint. The Court stated that the defect
consisting in the complete absence of a state-
ment of grounds could not be cured by
explanations given by the appointing auth-
ority after the bringing of the action, which
puts an end to the appointing authority’s
opportunity to make its decision legal by a
reasoned rejection of the complaint.

69. In that context the Court of First
Instance rejected an argument put forward
by the Parliament on the basis of the second
indent of Article 91(3) of the Staff Regula-
tions. According to the second sentence of
that indent, where a complaint is rejected by
express decision after being rejected by
implied decision but within the period for
bringing proceedings, the period for bringing
proceedings is to start to run afresh. The
possibility there envisaged of curing the lack

74 — Paragr:ph 38 of (.hc com.cstcd judgment and the Parlia-
ment’s statements during the oral proccdurc before the
Court of Justice: p. 10 of the minutes of the hearing.

75 — Sec paragraph 5 of the appeal.
76 — CF. paragraphs 36 to 43 of the contested judgment.

of a statement of grounds by an express
reply to the complaint is, in the view of the
Court of First Instance, inextricably linked
to the opportunity to bring proceedings. A
reasoned reply after proceedings have been
brought would no longer fulfil its purpose of
allowing the person concerned to evaluate
the expedience of starting an action or the
Court to review the correctness of the
grounds given.

70. 3. In that respect the Parliament 77 has
claimed before the Court of Justice that the
interpretation of the Staff Regulations given
by the Court of First Instance would result

in the official’s being able, on the expiry of

the period of four months under Article
90(2), to bring an action before the Court
with a guarantee of absolute success and in
the defendant institution’s being in any event
ordered to pay the whole of the costs. Offi-
cials would thus be encouraged to resort to
litigation.

71. That interpretation is, according to the
Parliament, contrary to the purpose of the
legal remedies envisaged by the Staff Regula-
tions and is based on an incorrect under-
standing of the concept of implied rejection
and the relevant consequences.

72. As regards the purpose of the legal rem-
edies envisaged by the Staff Regulations, the
Parliament alleges that Articles 90 and
91 provide for a stage for settlement of dis-
putes within the institution, which may
extend over almost seven months or even
10 if account is taken of the final sentence of
Article 91(3) of the Staff Regulations. The
Parliament discusses that provision in the
light of that purpose, which it claims is called
in question by the interpretation of the

77 — Cf. paragraphs 39 to 51 of the appeal.
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Court of First Instance, or more precisely by
the automatic result that an implied rejection
would lead in any event to annulment
because there is an irrebuttable presumption
that there is no statement of grounds.

73. On the concept of implied rejection and
its scope the Parliament observes that the
case of implied rejection has been expressly
envisaged and accepted as proper by the Staff
Regulations and that it involves no ‘penalty’.
During the oral procedure the Parliament
referred in this respect to the judgment of
the Court of First Instance in Case
T-11/91 Schlobh v Council, 7® according to
which the absence of a reply to a complaint
is no indication of irregularity. 72 The Court
of First Instance, on the other hand, is liken-
ing an implied rejection to a procedural
defect even though there might in fact be
grounds corresponding to the duty to state
grounds for the rejection within the adminis-
tration. In this case such an actual statement
of grounds was set out in the express rejec-
tion of the complaint.

74. In previous case-law the implied rejec-
tion of an administrative complaint was not
systematically equated to an absence of rea-
soning of the initial decision, against which
the complaint was directed. On this point
the Parliament refers in particular to the
judgment in Case 121/76 Moli v Commis-
sion. 80

75. The Parliament thinks that an appropri-
ate way to deal with cases of this kind would

78 — [1992] ECR 11-203.
79 — See paragraph 72 of the Schloh judgment.
80 — See footnote 30 above.
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be to require the defendant institution auto-
matically to pay costs whilst reserving the
actual dispute for the final judgment.

76. 4. (a) All these considerations lead me to
make some preliminary general remarks
regarding the requirement of a statement of
grounds laid down in the Staff Regulations.

77. This requirement is laid down in the sec-
ond paragraph of Article 25, in principle for
decisions adversely affecting an official, but is
expressly repeated in Article 90(2) for pur-
poses of decisions relating to a complaint. As
the Court of Justice has consistently held,
the obligation to provide a statement of
grounds is intended

‘to enable the Court to review the legality of
the decision and to provide the person con-
cerned with details sufficient to allow him to
ascertain whether the decision is well
founded or whether it is vitiated by an error
which will allow its legality to be contest-
ed’. 8

78. In the light of that interpretation of the
obligation to state grounds, contrary to what
the Parliament evidently thinks, 82 it does not
matter whether the appointing authority had
specific grounds for adopting an act
adversely affecting an official. To comply
with its obligation under the second para-
graph of Article 25 and Article 90, it must
state these grounds.

81 -— Casc 195/80 Michel v Parliament [1981) ECR 2861, para-
graph 22.

82 — Sce paragraph 73 above.
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79. However, 1t 1s correct that that require-
ment may in certain circumstances be
restricted in its scope by other consider-
ations. One such circumstance is envisaged
by the Staff Regulations themselves as
regards a statement of the grounds on which
decisions rclating to a complaint are based,
that is to say, in the event of an implied
rejectxon In my view the purport of that
provision is to spare the administrative auth-
ority from issuing a statement of grounds
where it would be only a repetition of infor-
mation already contained in the communi-
cation of the original decision. That was the
context in which the following statement
was made in the judgment in Case
121/76 Moli, 3 referred to by the Parliament:

‘Under the conditions referred to in the
fourth subparagraph of Article 90(2) of the
Staff Regulations the statement of reasons on
which an implied decision rejecting a com-
plaint is based is necessarily deemed to be
the same as the statement of reasons or the
absence of reasons for the decision which
was the subject of the unanswered com-
plaint, with the result that the grounds for
each of them must be reviewed at one and
the same time.’ 8¢

80. By that judgment the Court of Justice
annulled the initial decision at issue and the
implied decision rejecting the complaint inter
alia because neither contained a statement of
grounds; in other words: because the implied
reference in the decision on the complaint
(which was the result of the mere expiry of
the period for reply) to the grounds of the
original decision was to something which did
not exist. The question whether the implied
rejection of a complaint complies with the
requirement of a statement of grounds there-
fore depends on whether (and how) the

83 — Sec footnote 30.
84 — Paragraph 12 of the judgment.

grounds on which the initial decision was
based were stated.

81. Consequently, contrary to the Parlia-
ment’s assertion, it is perfectly possible —
without making a presumption of illegality
incompatible with the Staff Regulations — to
challenge the implied rejection of a com-
plaint on the basis of the statement of
grounds, that is, where the original decision
contained no statement of grounds.

82, (b) These general principles are also
applicable, with one special feature, to cases
such as this. That special feature lies in the
fact that in cases where a post is filled by
promotion or transfer the Court of Justice
does not require the initial decision to be
provided with a statement of grounds, even
with regard to the candidates rejected, since

‘a statement of these reasons might harm
some if not all unsuccessful candidates’. 8

83. However, 1n this case the rejection of the
complaint must state the grounds on which
it is based, 3¢ as the Parliament expressly
admitted at first instance. 87 By his complaint
the person concerned is in fact expressing the
wish to be informed of the reasons for the
rejection of his application in so far as the
appointing authority maintains it. He thus
dispenses with the protection against any
unfavourable assessments. As the Court of
Justice has also explained in the judgment in

85 — Casc 188/73 Grassi v Council [1974) ECR 1099, paragraph
12, in cases of promotion; also, in cascs of assignment to
another post: the judgment in Case 233/85 Bonino (foot-
note 42), paragraph 4.

86 — Casc 188/73 Grassi, previous footnote, paragraph 13; judg-
ment in Casc C-343/87 Culin v Commission [1990) ECR
1-225, paragraph 13; sec also the judgment of the Court of
First Instance in Case T-11/91 Schlobh (footnote 78), para-
graph 73.

87 — Paragraph 34 of the contested decision.
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Case C-343/87 Culin, 8 the statement of
grounds provided at the complaint stage
serves also as the statement of grounds for
the original decision. 8

84. It follows from all the foregoing consid-
erations, as regards this case, that at the time
the action was brought there was a complete
absence of any statement of grounds for the
measure at issue, confirmed by the implied
rejection of the complaint. The argument
before the Court of First Instance therefore
rightly concentrated on the question whether
that defect could be cured by the appointing
authority’s statements provided after pro-
ceedings were commenced.

85. On this question I should like first of all
to consider the significance of the second
indent of Article 91(3) in a case in which a
complaint is at first rejected by implication
and subsequently expressly rejected within
the period in which proceedings may be
brought. In this respect I can only agree with
the Court of First Instance. That provision is
not sufficient to cure the absence of a state-
ment of grounds after proceedings have been
started. The extension of the period for
bringing proceedings for which it provides
may certainly prolong the preliminary pro-
cedure under Articles 90 and 91 of the Staff
Regulations, the object of which is

‘to encourage an amicable settlement of the
difference which has arisen between officials
or servants and the administration’, %

86. But such an effect can follow only where
the stage in question has not been terminated
by the initiation of proceedings by the per-
son concerned within the period of three

88 — Footnote 86.
89 — Lo, cit,, paragraphs 13 and 14.

90 — Case 58/75 Sergy v Commission {1976] ECR 1139, para-
graph 32.

I-6578

months running from the implied decision of
rejection. The provision under consideration
presumes that there has been an express
decision to reject a complaint ‘before the
period for lodging an appeal has expired’,
when ‘the period for lodging the appeal shall
start to run afresh’. However, after an action
has been brought there can no longer be a
decision ‘before the period for lodging an
appeal has expired’, and to start the period
for taking such action to run afresh would
logically no longer have any sense because
proceedings have already been started within
the due period. Nor would there any longer
be any practical purpose because the oppor-
tunity provided by the reopening of the
period for the person concerned to consider,
for the purpose of bringing proceedings, the
grounds put forward by the administrative
authority becomes nugatory once the action
has been started.

87. Such a concept would make sense only if
the applicant discontinued his action and
started another one — within the fresh
period laid down. However, this provision
deals only with bringing an action, so that an
amicable settlement of the dispute is possible
only if the appointing authority sends its
express decision before the action is begun.

88. If the initial decision has not provided a
statement of grounds, the appointing auth-
ority, to make sure of its position, must
observe the period of four months for rejec-
tion of the complaint, since the Staff Regula-
tions regards proceedings begun after that
period as lawful even if they are brought at
once.

89. Apparently to improve the chances of
bringing thmgs to a happy endmg, in 1972,
when the provision in question was inserted
in the Staff Regulations, the period for bring-
ing an action in the event of an implied rejec-
tion of the complaint, which was originally
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two months and therefore not so long as in
the case of an express rejection, was also
fixed at three months.

90. In this case there was no statement of
grounds by the time the action was brought
and, as we have seen, the second indent of
Article 91(3) cannot justify the belated state-
ment of grounds. The explanations subse-
quently supplied to the applicant could no
longer serve the purpose of the obligation to
state the grounds, namely to provide the
applicant with information with regard to
possible proceedings. In such a situation the
Community judicature in principle declares
the contested decision void. °2 The prospects
of success of an action in the total absence of
a statement of grounds, to which the Parlia-
ment takes exception, are therefore, as may
be seen from this case-law and the consider-
ations I have put forward, embodied in the
purpose and scheme of Articles 90 and
91 and by no means contrary to them.

91. 1 must however still consider whether
from certain points of view it may be appro-
priate to set this principle aside. The previ-
ous case-law has recognized that idea in cer-
tain special cases on the basis again of the
two objectives of the statement of grounds,
namely to inform the applicant and the
Community judicature. If the proceedings
have made such information possible it may,
‘in exceptional cases, lose its purpose and
cease to justify the annulment of the decision
in question’. %3

91 — Cf. the wording of Article 91 in the version of Regulation
No 31 (EEC), 11 (EAEC), Journal Officiel 1962 p. 1385;
the amendment leading to the version at present in force is
bascd on Regulation No 1473/72 of 30 June 1972 (O],
English Special Edition 1972 (111), p. 703).

92 — Scc the judgments in Case 195/80 Michel (footnote
81 abovc) and in Casc C-343/87 Culin (footnote 86 above).

93 — Judgment in Joined Cases 64/86, 71/86 to 73/86 and
78/86 Sergio v Commission {1988} ECR 1399, paragraph 52.

92. In this respect the case-law falls into two
P
groups of cases. %

93. The first group is obviously based on the
idea that, even if the legal proceedings,
according to the judgments in the Michel and
Culin cases, must not be a mere prolongation
of the preliminary administrative procedure,
there is nevertheless a close relationship
between the statement of the grounds on
which the contested measure is based and the
arguments of the defendant institution
before the Community judicature.

94. Entirely from that point of view the
Court of Justice ®® and the Court of First
Instance % have accepted in certain cases that
an insufficient statement of grounds may be
supplemented after the action has been
brought.

95. Such a procedure however is out of the
question here because there was a complete
absence of any statement of grounds before
the proceedings were brought.

96. However, on the basis of the same idea,
the Court of First Instance has accepted a
subsequent statement of grounds in a case in
which it was entirely absent before proceed-
ings were brought. % I might say in this

94 — Sce below paragraphs 93 to 97 for one group and para-
graphs 98 and 99 for the other.

95 — Scc in addition to the Sergio judgment, the judgment in
Case 111/83 Picciolo [1984) ECR 2323.

96 — Casc T-37/89 Hanning v Parliament [1990) ECR 11-463, in
the case of Schloh (footnotc 78) and Casc T-25/92 Vela
Palacios [1993] ECR 11-201.

97 — Joined Cases T-160/89 and T-161/89 Kalavros v Court of
Justice (19907 ECR 11-871.
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connection, without necessarily expressing a
view on that case-law, that that case differed
in an essential respect from this omne. It
involved a procedure under Article 29(2) of
the Staff Regulations in which the post had
been assigned to a candidate other than the
applicant. In that case the Court of First
Instance made it clear that the duty to pro-
vide a statement of grounds was limited by
‘the duty of confidentiality due to the other
candidates’. ¥ The Court of Justice recog-
nized a similar limitation in a case of a con-
tested promotion: the statement of grounds
may then relate only to the presence of the
legal conditions on which, under the Staff
Regulations, the validity of the promotion
depends. 92 The case-law shows that an
entirely formal statement of grounds which
can hardly be of use to the person concerned
satisfies that requirement. 1@ In these cir-
cumstances the absence of a statement of
grounds before the action is brought natu-
rally has less importance than where 1t
would need to be more detailed. It may be
added for the sake of completeness that in
such cases review by the Community judica-
ture of the substance of the case is all the
more important and that an effort will be
made to elucidate actively the relevant cir-
cumstances if that seems necessary. 101

97. As regards the casc now before the
Court, it should be remembered that the
contested procedure for filling the vacant
post did not result in an appointment. The
rejection of the applicant’s application for
the post can therefore only rest on grounds

98 — Paragraph 70 of the Kalavros judgment.
99 — The Grassi judgment (footnote 85 above), paragraph 14;
sce also the judgment of the Court of First Instance in the
Schloh casc (footnote 78 above), paragraph 73.
100 — Sce }inlaragraphs 16 to 18 of the Grassi judgment and para-
graph 10 in conjunction with paragraphs 73 to 76 of the
Schloh judgment.
101 — Scc in particular, in addition to the Kalavros and Schlob
judgments, the judgment of the Court of First Instance in
Case T-25/90 Schinberr v Economic and Social Committee
[1992) ECR 1I-63, paragraph 30.
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concerning him personally. In that respect
the appointing authority was not entitled to
rely on ready-made statements with regard
to the legality of the procedure but was
required to explain to the applicant why it
regarded his merits as insufficient with
regard to the requirements of the post to be
filled. It follows that the aspect of a
restricted duty to provide a statement of
grounds — regard being had to the explana-
tions provided during the contested action
— provided no justification for not annulling
the measure at issue for lack of a statement
of grounds.

98. Another aspect, which might justify such
an exception to the principle of annulment of
the measure at issue, may be seen in the
judgment in Case 12/84 Kypreos v Coun-
cil. 12 In that case no grounds had been
stated before the initiation of proceedings for
the refusal to include the applicant in the list
of suitable candidates in connection with an
open competition. It was based however on
the fact that the applicant had not obtained
the minimum number of marks in a compul-
sory language test. There was no indication
of any illegality in the award of marks. In
that case, if the Court had annulled the
decision for lack of a statement of grounds
the defendant institution could not in any
case have included the applicant in the list of
suitable candidates. It could only have
repeated the same decision, the grounds for
which would by then already have been
known to the applicant, who would then no
longer have had any legal interest in annul-
ment, 103

102 — [1985] ECR 1005.

103 — Other examples taken from the casc-law are based on sim-
ilar considerations: judgments of the Court of First
Instance in Casc 1-37/89 Hanning (sce footnote 96 above),
which concerned irregularities in a competition procedure,
in Casc T-1/90 Pérez Mingnez [1991] ECR II-143, para-
graph 86, and in Case T-156/89 Valverde Mordr [1991]
ECR 11-407, in particular paragraph 133.
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99. As regards this case there do not seem to
be any compelling legal reasons for rejecting
the applicant’s application for the post. After
an annulment of the contested measure it
would then once more be within the discre-
tion of the appointing authority to transfer
the applicant in accordance with his applica-
tion. The aspect just referred to consequently

C — Conclusion

does not jusufy any divergence from the
) Y g

principle set out in the Michel and Culin

judgments.

100. It follows, therefore, that the Court of
First Instance was justified in upholding the
applicant’s third plea.

101. I therefore propose, having regard to the foregoing considerations, that the

Court should:

— dismiss the appeal;

~— order the Parliament, in pursuance of Article 69(2) of the Rules of Procedure,
to pay the costs, including those of the intervener.
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