PROCUREUR DU ROI v LAGAUCHE AND OTHERS

OPINION OF ADVOCATE GENERAL
LENZ

delivered on 11 July 19917

Mr President,
Members of the Court,

A — Facts

1. The questions for a preliminary ruling on
which I am to give my opinion today were
referred 1o the Court by the Tribunal de Pre-
miere Instance, Brussels, in criminal pro-
ceedings. The case calls for an assessment in
the light of Community law of national
monopolies over the provision of services in
the field of telecommunications which are at
the same time responsible for approving tele-
communications equipment and monitoring
the provisions relating to type-approval and
are themselves competitors in the market in
telecommunications equipment.

2. The accused in the main proceedings were
prosccuted for having offered cordless tele-
phones for sale or hire without the necessary
authorization of the Régic des Télégraphes et
Téléphones (‘the RTT’). They were also
charged with being in possession of or oper-
ating cordless telephones and a pair of
walkie-talkies without the written, personal
and revocable authorization of the compe-
tent minister.

3. The national court is uncertain as to the
compatibility with Community law of the
national provisions on which the criminal

* Original language: German.

proceedings were based and has therefore
referred the following questions to the Court
for a preliminary ruling:

‘Are Articles 37 and 86 of the Treaty estab-
lishing the European Economic Community
to be interpreted as prohibiting, in the field
of radiocommunications and private radio-
communications, legal provisions such as the
Law of 30 July 1979 and the Royal Decrec of
15 October 1979, which impose penalties of
imprisonment and/or fines on persons who
have:

(1) offered for sale or hire a transmitter or
receiver, in this case cordless telephones,

without type-approval having been
granted by the RTT,

or

(2) kept, set up or operated transmitters, in
this case cordless telephones and a pair of
walkic-talkies, without obtaining the
written, personal and revocable authori-
zation of the competent minister?’

4. For derails of the facts of the main pro-
ceedings, the legislative background to the
case and the submissions of the parties, ref-
crence is made to the Report for the Hear-
ing. [ shall refer to the contents of the docu-
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ments before the Court only in so far as is
necessary for my reasoning,.

B — Analysis

5. The wording of the questions referred to
the Court suggests that the national court’s
doubts relate to the compatibility with Com-
munity law of the obligation to obtain
authorization or type-approval under pain of
a fine. The context of the request for a pre-
liminary ruling, however, makes it possible
to view the question in a different light. Thus
it is not in fact the obligation to obtain
authorization or type-approval that the
national court regards as problematical, but
rather the way in which that obligation com-
bines with the position conferred on the
RTT in the field of radiocommunications
and private radiocommunications, which
includes the operation of the telephone net-
work and the sale of equipment for connec-
tion to the network. In its order for refer-
ence, the national court establishes that the
RIT represents ‘a kind of monopoly®. The
national court expresses doubts as to the
compatibility of the RTT’s position with the
fundamental rules of the Treaty on the free
movement of goods and with the provisions
on competition. In order to answer the ques-
tion referred to the Court it will therefore be
necessary to interpret the relevant Treaty
provisions against the background of the
position conferred on the RTT.

6. A reference for a preliminary ruling rais-
ing similar problems is currently pending
before the Court. ! In that case the national

1 — Casc C-18/88 RTT v GB-Inno-BM [1991] ECR I-5941.
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court based its doubts in relation to Com-
munity law on the fact that the RTT could
determine the conditions for the type-
approval of equipment intended to be con-
nected to the public telecommunications net-
work. Apart from the questions of the means
of redress and the reparation of the loss aris-
ing out of an infringement of the relevant
provisions, in Case C-18/88 the national
court took the view that the requirement for
type-approval of equipment which could be
connected to the public network raised
problems. In that case the judgment has yet
to be delivered. However, Advocate General
Darmon has already delivered his Opinion,
on 15 March 1989.

1. The provisions on the free movement of
goods

7. The combination of different functions in
the RTT as the sole operator of the public
communications network together with the
requirement for type-approval of equipment
intended to be connected to the network,
which is also exercised by the RTT, and
finally that undertaking’s competence to
monitor the relevant provisions may be con-
trary to the rules on the free movement of
goods laid down in the EEC Treaty. The
problem is further aggravated by the fact
that the RTT is a competitor in the market
for the sale of radio transmitting and receiv-
ing equipment.

8. The national court referred expressly only
to Article 37 of the EEC Treaty in giving the
reasons for its doubts as to the compatibility
of the RT'I”s monopolistic position with the
principle of the free movement of goods.
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However, in examining the Community law
issue the Court is not limited to interpreting
the articles of the Treaty cited by the
national court. For the purpose of answering
the questions referred to it the Court may
find it helpful o interpret other provisions
of relevance to those questions.

9. (a) It 1s appropriate to begin with Article
30 of the EEC Treaty, which prohibits quan-
titative restrictions on imports and all mea-
sures having equivalent effect. The applica-
tion of Article 30 of the EEC Treaty to the
present case raises the problem, first, of the
extent to which the free movement of goods
in general is impeded by the requirement for
type-approval and the control of that
approval. According to the broad interpreta-
tion of Article 30 in the case-law of the
Court, a measure having equivalent effect
exists whenever a trading rule enacted by a
Member  State is capable of hindering,
dircctly or indirectly, actually or potentially,
intra-Community trade. 2

10. It might be possible to take the view
that, if the requirements for type- approval
did not exist, equipment which does not in
fact satisly the conditions for approval might
be imported into Belgium and sold on the
Belgian market, and that the obligation to
obtain approval might consequently have the
cffect of an obstacle to trade.

11. In order to fall within the scope of Arti-
cle 30 of the EEC Treaty the potential obsta-

2 — Case 8/74 Procurenr du Roi v Dassonvidle 119741 ECR 837

cle to trade must be the consequence of trad-
ing rules adopted by the State. The Belgian
Government therefore rightly draws a dis-
tinction in its submissions between the Bel-
gian State and the RTT, a public undertaking.
The way in which the powers of type-
approval and control are exercised by the
RTT cannot therefore be attributed 1o the
Belgian State, but is to be regarded as the
autonomous conduct of the independent
undertaking. In those circumstances the only
conduct which can be attributed to the Bel-
gian State is the fact of establishing a require-
ment for type-approval and entrusuing a
public undertaking with implementing the
approval procedure.

12. Since the requirement for type-approval
1s applicable as such to both domestic and
foreign goods in the same way, it does not
specifically affect imported goods. In fact
tndmg rules which apply equally to domes-
tic and foreign products may also infringe
Article 30 of the EEC Treaty,? although
only in so far as they are not necessary in
order to satisfy mandatory requirements.

13. In the present case consumer protection,
the fairness of trade and in particular the
protection of the telecommunications net-
work operated in the public interest are to be
considered as such requirements. Both the
operation of the network and the administra-
tion of the frequencies are in the interest of
the proper functioning of the telecommuni-
cations and radio service. Testing the safety

- Casc 120/78 REWE Zentrale v Bundesmonopolverwaltung
fur Branntwem [1979) ECR 649.
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of equipment intended to be connected to
the network likewise serves the maintenance
of a functioning radio and telephone service.
In that regard, cordless telephones also come
within the category of equipment intended
to be connected to the network since,
although not physically joined to the tele-
phone network, they are only capable of
operating through it. The same applies to
walkie-talkies. A reliable administration of
the frequencies is possible only if interfer-
ence caused by the use of unauthorized
equipment is avoided.

14. As regards the requirement for the type-
approval of telephone equipment, Advocate
General Darmon also speaks in his Opinion
in Case C-18/88 of the imperative require-
ments in the public interest of the protection
of users and of the preservation of the
proper operation of the telecommunications
network. 4 The same considerations must
apply to the approval of cordless telephones.
The type-approval procedure does not there-
fore constitute a breach of Article 30.

15. It follows that there is no need to exam-
ine, from the point of view of Article 36 of
the EEC Treaty, the circumstances justifying
possible restrictions on imports or exports
within the meaning of Articles 30 and 34 of
the EEC Treaty, although any such obstacles
may conceivably be justified from the points
of view of public policy or public security.

4 — Opinion in Casc C-18/88, point 13.
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16. If it could be established that the way in
which the approval procedure is imple-
mented constituted an obstacle, that would
not be a matter for Article 30 of the EEC
Treaty, since such conduct is directly attrib-
utable to the public undertaking and not to
the State.

17. Apart from the question of attributabil-
ity, an administrative practice which
obstructs imports can constitute a measure
prohibited under Article 30 of the EEC
Treaty only where it ‘show [s] a certain
degree of consistency and generality’; > and,
depending on the circumstances of the case,
the treatment of a single undertaking may

fulfil that condition. &

18. The real problem in this case is in my
view not the requirement for type-approval
and the fact that its implementation is
ensured by criminal sanctions but the con-
flict of interests inherent in the fact that
functions which are virtually those of a pub-
lic authority have been conferred on the
RTT, in so far as it is competent to approve
equipment and to bring criminal proceedings
in the event of any breaches of the relevant
provisions, and yet it is a competitor in the
market in telecommunications equipment.
The conflict of interests does not in itself
constitute a case which comes under Article
30 of the EEC Treaty, however.

19. If that conflict of interests were to give
rise to a discriminatory practice in the imple-
mentation of the type-approval procedure
and the prosecution of offences against the

5 — Casc 21/84 Commission v France [1985] 1355, paragraph 13.
6 — Opinion in Case 21/84, cited above, and judgment, para-
graph 13.
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requirements for approval, then at the very
most that might be relevant as a discrimina-
tory administrative practice by a public
undertaking within the framework of Article
37, or the Community rules on competition,
as the case may be.

20. (b) Within the framework of the provi-
sions on the frec movement of goods, Article
37 of the EEC Treaty must be cxamined as a
possibly relevant special provision. Article
37 provides that any State monopolies of a
commercial character arc to be adjusted so as
to ensure that ‘when the transitional period
has ended no discrimination regarding the
conditions under which goods are procured
and marketed exists between nationals of
Member States’.

21. In the context of that examination, it
should be pointed out at the outset that the
RTT has 7o monopoly of a commercial char-
acter. It has no monopoly in ecither the
import or the marketing of telecommunica-
tions equipment. On the other hand, as the
sole operator of the telecommunications net-
worlc it has a monopoly in the provision of
services. The question arises to what extent
that monopoly is influenced by the fact that
the RTT is empowered to implement and
monitor the type-approval procedurce. Both
the approval of equipment and the monitor-
ing of compliance with the relevant provi-
sions are virtually functions of public power.
However, the exercise of those functions
does not make the monopoly in the provi-
sion of services a monopoly of a commercial
character.

22. Those considerations apart, the mere
existence of a monopoly of a commercial

character is still not contrary 1o Article 37,
which limits the requirements to adjust
monopolies of a commercial character to
what is necessary to preclude discrimination
regarding the movement of goods. Nor does
the fact that the monopoly in question is a
monopoly in the provision of services have
the inevitable consequence that the applica-
bility of Article 37 of the EEC Treaty is pre-
cluded a priori. According to the second sub-
paragraph of Article 37(1), Article 37 applies
to ‘any body through which a Member State,
in law or 1n fact, either dircctly or indirectly
supervises, determines or appreciably influ-
ences imports or cxports between Member
States’.

23. The Court has since held on a number of
occasions that Article 37 is aimed at trade in
goods and not at a monopoly in the provi-
sion of services. None the less, it cannot be
ruled out that a monopoly in the provision
of services may have an indirect influence on
trade in goods between Member States.’
Whether the RTT’s activity actually has a
ncgative cffect on the trade in telecommuni-
cations cquipment between the Member
States remains open but the possibility of
such an obstacle is assumed in the argument.
Such assumptions do not suffice to establish
an infringement of Article 37 of the EEC
Treaty, however, since the wording of that
provision shows that it is nccessary to prove
the existence of discrimination and, accord-
ing to the case-law of the Court, there is no

7 — Casc 155/73 Sacchi (19747 409, paragraph 6 ct seq.; Case

271/81 Amelioration de I'Ifla‘vagc v Mialocq (1983 2057,

aragraph 8 ct seq. and Casc 30/87 Bodson v Pompes Fune-

Ercs des Regions [ ibérees 11988} 2479, paragraph 10 et scq.,

most recently Case C 268/89 £RT {1991 ECR 1 2925, para
graph 15 ct seq., and Opimon, paragraph 24 ct seq
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discrimination when imported products are
subjected to the same conditions as imported
products subject to the monopoly. &

24. A further consideration, which 1s also to
be found in the submissions of the Belgian
Government, speaks against classing the
business activities in question as monopolis-
tic conduct incompatible with Article 37 of
the EEC Treaty. The exercise of the monop-
oly to provide services, in the form of the
operation of the telecommunications net-
work and the administration of the frequen-
cies, does not have a negative influence on
trade between the Member States. Moreover,
the approval and monitoring of telecommu-
nications equipment iS Not an economic
activity but has the characteristics of public
authority. The alleged obstacle to trade must
result from ‘activities intrinsically connected
with the specific business of the monopo-

ly’.s

25. Unequal treatment due to the structure
of the legal provisions cannot be established,
since the provisions relating to type-approval
are applicable to domestic and foreign prod-
ucts without distinction. If the way in which
they are implemented by the monopolistic
undertaking leads to discrimination, it is at
the very most an infringement of the Com-
munity rules on competition that is to be
considered.

8 — Case 13/70 Cinzano v Hauptzollamt Saarbriicken (1970]
ECR 1089, paragraph 9.

9 — Casc 86/78 Peurenx v Services Fiscaux de la Haute-Sadne et
du Territoire de Belfort [1979)] 897, paragraph 35.
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2. The Treaty provisions on competition

26. Articles 85 and 86 of the EEC Treaty arc
aimed at undertakings and are therefore not
directly applicable to a situation which calls
for an assessment of the position and con-
duct of a public undertaking. Article 90(1),
however, provides that in the case of public
undertakings and undertakings to which
they grant special or exclusive rights, Mem-
ber States are neither to enact nor to main-
tain in force any measure contrary to the
rules contained in the EEC Treaty, in partic-
ular to those rules provided for in Article
7 and Articles 85 to 94. On the basis of that
provision and with reference to Member
States’ duties under Article 5 of the EEC
Treaty, the Court has repeatedly held that
Member States are not allowed to enact mea-
sures which could deprive Articles 85 and
86 of the EEC Treaty of their effectiveness. 1

27. It is therefore necessary to establish
whether the position conferred on the RTT,
which is characterized by the fact that it has
a monopoly to provide services and is also
competent to approve the relevant equip-
ment and to monitor compliance with the
conditions for approval, constitutes a breach
of the prohibitions in Article 86 of the
Treaty, in view of the circumstance that the
RTT is also a competitor in the market for
telecommunications equipment. Therefore
the issue is not, I reiterate, the RTT’s con-
duct in the market but the combination in a

10 — Case 13/77 Inno v ATAB (1977} ECR 2115, paragraph 28 et
seq. and Joined Cascs 209/84 to 213/84 Ministére Public v
Asjes (‘Nouvelles Frontieres’) {1986) ECR 1425, paragraph
71 et seq; Case 66/86 Abmed Saced Flugreisen v Zentrale
zur Bekdmpfung unlanteren Wettbewerbs [1989] ECR 803,
paragraph 47 ct seq; Casc 231/83 Cullet v Leclerc [1985)
ECR 305.



PROCURELR DU ROl v LAGAUCHE AND OTIHERS

public undertaking, as a result of State
action, of different responsibilities which
have the character of exclusive rights.

28. That situation, which in itself involves a
conflict of interests, has already formed the
subject-matter of a judgment of the Court in
another context. The Commission, acting on
the basis of Article 90(3) of the EEC Treaty,
adopted a directive on competition in the
markets in  telecommunications terminal
equipment, by which 1t intended to preclude
for the future a combination of tasks of the
type at issue in the present proceedings. !!
Article 6 of the directive provides that
‘responsibility for drawing up the specifica-
tions .., monitoring their application and
granting type-approval is [to be] entrusted to
a body independent of public or private
undertakings offering goods and/or services
in the telecommunications sector’.

29. A number of Member States brought
actions before the Court of Justice against
that dircctive. 12 In the proceedings the
Member States in question claimed, inter
alia, that the Commission had no power to
adopt the provision in question on the basis
of Article 90(3) of the EEC Treaty. In its
judgment the Court expressed its views on
the problem with which we are concerned —
the combination of tasks in a public under-
taking. 13

30. The Court observed that a system of
undistorted competition can be guaranteed
only if equality of opportunity is sccured as
between the various economic operators. To

1 Commission Directive 88/301/EEC of 16 May 1988 (O]
1988 L. 131, p 73).

12 Casc C 202/88 France v Comvmssion (1991 ECR 1 1223
202

13 Casc C 202/88, cited above, paragraphs 51 and 52

entrust an undertaking which markets termi-
nal equipment with the task of drawing up
the specifications for such equipment, moni-
toring their application and granting type-
approval in respect thereof is tantamount to
conferring upon it the power to determine at
will which terminal equipment may be con-
nected to the public network, and thereby
placing that undcrtakmg at an obvious
advantage over its competitors. For those
reasons the Court approved the separation
prescribed by the Commission between
undertakings providing services or goods
and the authorities granting type-approval.

31. Since the Court did not declare Article
6 of Commission Regulation 88/301/EEC
void, it must be assumed that it has produced
legal consequences since 1 July 1989. 1 Since
that time, therefore, the fact that responsibil-
ity for drawing up the specifications, moni-
toring their application and granting type-
approval is ecntrusted to an undertaking
offering goods and/or services in the tele-
communications sector has been contrary to
Community law. It is for the courts of the
Member States, where necessary, to draw the
legal consequences from that situation.

32. The Commission’s powers to take action
within the framework of Article 90(3) of the
EEC Treaty arc not the same as its powers
under Article 169 to make a finding that a
Member State has infringed the Treaty. For

14— Article 6 of Commission Dircctive 88/301/EEC provides
that:
*Mcmber States shall ensure that, from 1 July 1989, respon-
sibility for drawing up the specifications referred to in Aru
cle 5, monitoring (L’cu applicaon and granting tvpe
approval 1s entrusted to a Fodv independent of public or
private undertakings ofhnnb goods and/or services m the
telecommunications sector.
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that reason it is not necessary that a situation
contrary to the Treaty exists 5 before the
Commission can adopt directives or take
decisions on the basis of Article 90(3). Fur-
thermore, the Commission has a certain
degree of discretion when it gives concrete
form to the Member States’ obligations in
pursuance of Article 90(3) of the EEC
Treaty. The fact that the Commission takes
action under Article 90(3) does not therefore
in itself imply that there has necessarily been
an infringement of the Treaty.

33. While the decision in  Case
C-202/88 concerned the same conflict of
interests as underlies the present reference
for a preliminary ruling, it did not directly
answer the questions referred to the Court in
the present case. The issue in the present case
is whether a situation created by State action
which is likely to produce conflicts of inter-
ests — even though they have not yet arisen
— already constitutes an infringement of
Article 86 in conjunction with Article 90(1)
of the EEC Treaty. However, that judgment
undoubtedly provides an indication of how
the questions referred by the national court
should be answered, especially since the
competence of the Commission to address
directives and decisions to the Member
States in pursuance of Article 90(3) of the
EEC Treaty extends to the exercise of its
authority to control the application of Arti-
cle 90 of the EEC Treaty. That means that
the lawful exercise of the competence
requires at least the existence of a danger or a
presumption of a situation incompatible with

the Treaty.

15 — Case C-202/88, cited above, paragraph 18.
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34, For there to be an infringement of
Article 86 in conjunction with Article 90(1)
of the EEC Treaty, the public undertaking
must occupy a dominant position within the
meaning of Article 86 of the EEC Treaty and
there must also be an abuse of that position,
The assessment of the situation is ultimately
a matter for the national court. It is for the
Court of Justice, however, to indicate the cri-
teria by which the substance of the case is to
be determined.

35. (a) First, the undertaking must occupy a
dominant position within the meaning of
Article 86 of the EEC Treaty. Where an
undertaking has been vested with a legal
monopoly a positive answer to the question
whether it occupies a dominant position
does not in itself raise any problems. 16
Where an undertaking combines various
functions the answer may depend on which
of the functions is to be taken into account.
It is necessary to draw that distinction in the
present case since there is at least a dual
monopoly.

36. The first to be taken into consideration
is the monopoly in the provision of services,
which concerns the operation of the tele-
communications network and the adminis-
tration of the frequencies. Closely associated
with that monopoly is the marketing of tele-
communications equipment in the form of
the sale and hire of equipment to be used to
receive the service provided.

16 — Case 26/75 General Motors v Commission [1975] ECR
1367; Casc 226/84 British Leyland v Commission [1986)
ECR 3263; Casc 311/84 CBEM v CLT and IPB [1985]
ECR 3261; Casc C-41/90 Hifner and Elser v Macrotron
[1991] ECR 1-1979, paragraph 28; and Case C-260/89 ERT
{1991] ECR 1-2925, paragraph 31.
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37. If, in order to determine the relevant
market, one takes into consideration the
sphere of the provision of services, there is
no doubt as to the dominant position of the
undertaking, owing to its monopoly pos-
ition. The situation is different if onc takes
into consideration the sphere of the market-
mg of equipment. In that sector competition
1s in princple both possible and present.
Whether there is any interference with the
competition at that level falls to be deter-
mined in the overall assessment.

38. If the relevant market is defined as the
market in telecommunications equipment in
general and the market in cordless tele-
phones and walkie-talkies in particular, there
is no reason why a public undertaking such
as the RTT should not occupy a dominant
position on that market. According to the
case-law of the Court of Justice, a dominant
position within the meaning of Article 86 of
the EEC Treaty is a position of economic
strength enjoyed by an undertaking which
enables it to prevent effective competition
being maintained on the relevant market by
giving it the power to behave to an apprecia-
ble extent independently of its competitors,
customers and ultimately of its consumers. 17
The dominant position may consist in the
fact that due to the combination of 1
monopoly to supply services and its position
as a supplicr of equipment the undertaking is
in a position of supremacy over other suppli-
ers of cquipment which permits it to act in
that independent manner.

39. A dominant position characterized in
that or a similar way is considerably

17 - Sce, tor example, Case 27/76 United Brands v Commussion
(1978’ ECR 207, paragraph 65.

strengthened by the fact that, by virtue of
lcglslauve provisions, the same undertaking
1s empowered to approve telecommunica-
tions equipment or to authorize its use and
also monitors compliance with the provi-
sions relating to approval.

40. Morcover, the type-approval of cquip-
ment in itself represents an  objectively
delimited market over which the undertaking
enjoys a monopoly position because it is
granted what are virtually powers of public
authority in the fields of type- approval and
the monitoring of the relevant provisions
and by that fact alone alrcady occupics a
dominant position. ¥ That consideration
underlines the extent of the strength of the
position in the market for telecommunica-
tions equipment. The dominant position in
the objectively delimited market must,
according 1o Article 86 of the EEC Treaty,
extend to the common market or a substan-
tial part of it. According to the case-law of
the Court of Justice, the territory of a Mem-
ber State to which such a monopoly extends
1s a substantial part of the common mar-
ket. 17

41. The fact that an undertaking as such is
granted a monopoly position in onc way or
another (operation of the network and
administration of the frequencies on the one
hand and authority to grant type-approval
for equipment and to monitor compliance
with the relevant provisions on the other) 1s,
according to the case-law of the Court of

18 — Case 26/75 General Motors v Commussion {1975 LCR
1367, paragraphs 7, 8 and 9, and Casc 226/84, cied above,
paragraph 3 et seq.

19 Case 322/81, Michelin v Commussion, cued above, para
graph 28, and Casc C 41/9C Hofner and Flser v Macrotron,
cited above, paragraph 28.
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Justice, not as such incompatible with Arti-
cles 90 and 86 of the EEC Treaty.

42. (b) There must also be the element of
abuse of a dominant position. In that regard
it must be taken into consideration that the
transfer of public authority does not in itself
constitute an abuse.2! Furthermore, it
should be observed that the fact of granting
an exclusive power to an undertaking cannot
be regarded as constituting a dominant pos-
ition and at the same time an abuse of that
position. 22

43, As defined in the case-law of the Court
of Justice, the concept of abuse is an objec-
tive concept relating to the behaviour of an
undertaking in a dominant position which is
such as to influence the structure of a market
where, as a result of the very presence of the
undertaking in question, the degree of com-
petition is weakened and which, through
recourse to methods different from those
which condition normal competition in
products or services on the basis of the
transactions of commercial operators, has the
effect of hindering the maintenance of the
degree of competition still existing in the
market or the growth of that competition. 23

44. A feature of the present case is that it is
the structure created by legislative measures
as such rather than, for instance, any partic-

20 — Case 155/73 Sacchi, cited above, paragraph 14.

21 — Case 26/75 General Motors v Commission, cited above,
Case 226/84 British Leyland v Commission, cited above,
and Case C-202/88 France v Commission, paragraph 55.

22 — Opinion in Case C-18/88 RTT v GB Inno BM, paragraph
34 ct seq.

23 — Case 85/76 Hoffr
461, paragraph 91.

La Roche v C

[1979] ECR
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ular conduct on the part of the public under-
taking that falls to be assessed as to its com-
patibility with the Community rules on
competitioi.

45. In previous case-law the abuse within
the meaning of Article 86 of the EEC Treaty
had to be constituted by the conduct of the
undertaking in 2 dominant position. How-
ever, the Court has already taken the view in
the Continental Can judgment 2 that there
is abuse of a dominant position ‘if an under-
taking in a dominant position strengthens
such position in such a way that the degree
of dominance reached substantially fetters
competition, i e. that only undertakings
remain in the market whose behaviour
depends on the dominant one’. 2% In that case
the ‘“impact on an effective competition
structure’ 26 was sufficient to be caught by
the prohibition in Article 86 of the EEC
Treaty, ‘regardless of the means and pro-
cedure by which [the dominant position
was] achieved’. 27

46. In earlier judgments?® in which the
Court had to consider situations created by
State measures which threatened compe-
tition, the element of abuse was always
found to be present or considered to be nec-
essary to constitute an infringement of Arti-

24 — Case 6/72 Eur ballage and C | Can v Com-
mission [1973] ECR 215.
25 — Casc 6/72 Eur ballage and C | Can v Com-

mission, cited above, paragraph 26.

26 — Casc 6/72 Europemballage and Ci
mission, cited above.

27 — Case 6/72 Europemballage and Continental Can v Com-~
mission, cited above, paragraph 27.

28 — Case 26/75 General Motors v Commission, cited above;
Casc 226/84 British Leyland v Commission, cited above,
and Case 21/84 Commission v France [1985] 1355.

! Can v Com-
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cle 86 of the EEC Treaty, in the form of con-
duct in the relevant market.

47. More recent judgments, in Case
C-41/90 ° concerning an exclusive right of
employment  procurement and  Case
C-260/89 3 concerning a dual monopoly for
the broadcasting and exploitation of televi-
sion broadcasts, are ambiguous on that
point, at least in the grounds of the judg-
ments. In Case C-41/90 the Court held that
a Member State was in breach of the prohi-
bition contained in Article 90(1) and Article
86 of the EEC Treaty only if the undertaking
in question, merely by exercising the exclu-
sive right granted to it, could not avoid abus-
ing its dominant position. 3!

48. An abuse in the form of limiting the ser-
vice to the prejudice of consumers within the
meaning of Article 86(2)(b) of the EEC
Treaty may consist in the fact that a Member
State creates a situation in which the under-
taking is manifestly not in a position to sat-
isfy the demand prevailing on the market for
activities of that kind, when the effective
pursuit of such activitics by privatec compa-
nics 1s rendered impossible by the mainte-
nance in force of a statutory provision. 32

49. The Court of Justice delivered its judg-
ment in Case C-260/89 on 18 Junc 1991.
Paragraph 4 of the German version of the
operative part of the judgment is worded as
follows:

29 — Case C 41/90 Hofner and Elser v Macrotron, cited above
(note 16).

30 -- Case C 260/89 ERT, cited above (note 16).

31 — Case C 41/9C Hofner and Elser v Macrotron, cited above,
paragraph 29 (emphasis added).

32 Case C 41/90 Hofner and Flser v Macrotron, cited above,
paragraphs 30 and 31

‘Artikel 90 Absatz 1 EWG-Vertrag steht der
Einrdumung cines ausschhiefllichen Rechts
zur Ausstrahlung von Sendungen und cines
ausschliefflichen Rechts zur Ubertragung
von Fernschsendungen an ecin einziges
Unternchmen entgegen, wenn durch dicse
Rechte cine Lage geschaffen werden kénnte,
in der dieses Unternehmen durch eine seine
cigenen Programme bevorzugende dis-
kriminierende Sendepolitik gegen Artikel
86 EWG-Vertrag verstofit; ...” 33

50. Although in that wording the accent is
on the situation created by the State mea-
surcs, it may none the less be taken to mean
that a discriminatory broadcasting policy on
the part of the undertaking must actually be
established for it to fall under the prohibi-
tion laid down in Community law. In the
French version of the judgment the emphasis
has a different nuance. That version reads as
follows:

‘L’arucle 90 paragraphe 1 du traité s’opposc
a Poctroi d’un droit exclusif de diffusion ct
d’un droit exclusif de retransmission d’émis-
stions de télévision i unc scule entreprise,
lorsque ces droits sont susceptibles de créer une
sitnation dans laguelle cette entreprise est
amenée a enfreindre Uarticle 86 par une poli-
tigue d’émission discriminatoire en faveur de
ses propres programmes, ..." 3

51. I take that wording to mean that a State
measure is prohibited if it is liable to place an
undertaking in, or lead an undertaking into,
a situation in which it infringes Article 86 of

33 — Casc C-260/89 ERT, cited above (emphasis added). The
English version of the relevant extract from the judgment is
worded as follows: ‘Article 90(1) of the Treaty prohibits the
granting of an exclusive right to transmit and an exclusive
right to retransmit television broadeasts to a single under
miing’ where thosc rights are hable to create a siation in
which that undertaking is led 0 infringe Article 86 by vir
we of a discriminatory broadcasting policy which favours
its own programmes, unless the application of Article
86 obstructs the performance of [Ec particular tasks
entrusted to 1t; ..’

34 - Casc C 260/89 ERT, cited above (emphasis added)
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the EEC Treaty by virtue of a discriminatory
broadcasting policy, although no actual
breach by the undertaking is required to ren-
der the State measure contrary to Commu-
nity law.

52. In my Opinion in Case C-260/89 1
stated in paragraphs 40 and 41 that ERT’s
dual monopoly was in itself contrary to
Community law. To my mind the tendency
towards an abuse in the structure already
merits criticism in itself and deserves to be
held incompatible with Article 90(1) in con-
junction with Article 86 of the EEC Treaty.

53. Continuing that approach, I am also of
the opinion, as regards the situation to be
assessed in the present case, that the combi-
nation of different exclusive rights and tasks
in one public undertaking which is at the
same time a competitor in the market for
telecommunications equipment constitutes
an abuse within the meaning of Article 86 of
the EEC Treaty.

54, Competition which has already been
weakened by the existence of a public under-
taking which enjoys a monopoly to provide
services in regard to the operation of the
telecommunications network and at the same
time markets equipment intended to be con-
nected to the network may be further hin-
dered where that the same undertaking
decides whether to grant type-approval for
competing equipment and exercises public
authority to monitor compliance with the
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relevant provisions. The latter authority is
quite different from a means of ‘normal com-
petition in products or services’. 35

55. (c) As the third element, apart from the
dominant position and the abuse of that pos-
ition, the structure in question must be such
as to affect trade between Member States. It
is sufficient that it is capable of having that
effect. 36

Since, according to the documents before the
Court, cordless telephones and walkie-
talkies are imported by Belgium from Den-
mark and Germany, 3 products from other
Member States are also subject to the
requirement to obtain type-approval.

56. (d) T shall conclude my considerations
of the interpretation of Articles 90 and 86 of
the EEC Treaty by observing that according
to Article 90(2) undertakings entrusted with
the operation of services of general economic
interest are to be subject to the rules on
competition only ‘in so far as the application
of such rules does not obstruct the perfor-

35 — Case 85/76 Hoffmann-La Roche v Commission, cited
above, paragraph 91.

36 — Case 322/81 Michelin v Commission [1983] ECR 3461,
paragraph 104, and Case C-41/90 Héfner and Elser v
Macrotron, cited above, paragraph 32.

37 — Sce the Belgian Government’s answers to the questions put
by the Court.
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mance, m law or in fact, of the particular
tasks assigned to them’.

57. On that point, I believe that I can be
brief. The problem in the present case is not
the conferring of tasks as such on a public
undertaking but the combination of those
tasks in an undertaking which is also a com-
petitor in the market. Those tasks might be
performed equally well if they were given to
different authorities.

C — Conclusion

Costs

58. Since these proceedings are in the nature
of a step in the proceedings before the
national court, the decision on costs is a mat-
ter for that court. The costs incurred by the
Belgian Government and the Commission
are not recoverable.

59. In the light of the foregoing observations, I suggest that the Court should
answer the question referred to it as follows:

Where national legislation allows a public undertaking which operates the telephone
network to enter the market as a provider of telephone equipment and at the same
time empowers that undertaking to approve equipment intended to be connected to
the network and to bring prosecutions in respect of offences against the regulations
on admission to the market, that constitutes a measure contrary to Article 86 of the
EEC Treaty for the purposes of Article 90(1).
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