
ORDER OF17.12.1968 —CASE 2/68

C—Costs

SincetheapplicanthassucceededinitsrequesttheCommissionshouldunder
Article69(2)oftheRulesofProcedurebear theentirecostsof theproceedings.
However,sincetheapplicanthasnotsoughtanorder forcostsagainsttheCommis­
sionitmustunderthesameprovisionbear itsowncosts.

Onthosegrounds,

Uponreadingthepleadings;

Uponhearingthereportof theJudge-Rapporteur;
Uponhearingtheparties;
UponhearingtheopinionoftheAdvocate-General;
HavingregardtoArticles146,153,155,191,193and207of theTreatyestablishing
theEAEC;

HavingregardtotheProtocolonthePrivilegesandImmunitiesof theEuropean
Communities,especiallyArticle1;
HavingregardtotheProtocolontheStatuteortheCourtofJusticeof theEAEC;

HavingregardtotheRulesofProcedureoftheCourtofJusticeoftheEuropean
Communities,

THECOURT

herebyorders:

1.Theapplicant isauthorizedtocarryoutthe inspectionofbuildingmaterials
referredtointhe 'Avvisodiaccertamentocostruzioniedilizie'servedonthe

Commissionon5October1965;

2.Thepartiesshallbeartheirowncosts.

Luxembourg,17Decembre1968.

A.VanHoutte

Registrar

R.Lecourt

President
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Mr President,
MembersoftheCourt,

Inthecase inwhichIamgivingmyopinion
todayweareconcernedwith thedefinition
of theprivilegesand immunitiesenjoyed by
theCommission inrespectofitsNuclear
ResearchCentreatIspra.Thefollowing
factsarematerial in thisconnexion.

TheNuclearResearchCentreatIspra (an
establishmentof theJointNuclearResearch

CentresetupbytheCommissionunder
Article8of theEuratomTreaty)builton the
premisesusedbyitintheCommuneof
Ispra,withtheCommunityfundsforwhich
provisionismadeintheresearchbudget, a
clubhouseandsportscentre(tenniscourts,
swimmingbaths) foritsofficials.Thetax
authorityfortheCommuneofIspra(the
UfficioImpostediConsumoorExciseDuty
Office)isoftheopinionthat thebuilding
materialsusedforthispurposemustbe
subjected toa local excisedutyunderArticle
30ofItalianDecreeNo1175of14 Decem-

ber1931.Inordertobeable toestablish the

assessmenttoduty (thecollectionoftheduty
beingcarriedoutunderArticle76ofDecree
No1175byan 'appaltatore',aprivatecom­
panyentrustedwith theresponsibility), the
ExciseOfficewishedto instructa technical

expertauthorizedbytheCommuneunder
Article47ofDecreeNo1138of30April
1936toascertain thevalueof thebuilding
materialsused. It informedtheadministra­

tionoftheresearchcentreof itswishes by
letterdated5October1965inwhichit

specified12Octoberas thedateofthevisit.
Theadministrationoftheresearchcentre

however,wasnot inagreementwith this.
ItrepliedtotheUfficio inaletterdated 8
October1965(ofwhichacopywassent to
theItalianMinistryofForeignAffairs) that
theItalianauthorities,byvirtueofthe
ProtocolonthePrivilegesandImmunities
oftheCommunityandofAnnexFtothe
Agreementof22July1959concluded
betweentheItalianGovernmentandthe

EuropeanAtomicEnergyCommunity for
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thesettingupofaresearchcentre,werenot
entitledtocarryoutactivitiesonthepre­
misesof theCentrewithout theconsentof
theCommission.Theadministrationwould

thereforeplace thematterin the handsof the
Commissionandwouldcommunicatewith

thetaxauthorityagainata laterdate.This
itdidinaletterdated9November1965(a
copyofwhichagainwassent to theItalian
MinistryofForeignAffairs) inwhich it
statedthatthematterhadbeenreferred

totheCommissionandthatitappeared
thattheCommunity'sviewwasthatthe
buildingmaterialsusedintheconstruc­
tionofthepremisesinquestionwere
exempt fromtheduty.Consequentlythe
requesttobeallowedtoascertain their
valuehadno justification in law,sothat it
was impossible tograntpermissiontoenter
thepremises.Furthermore,according to
therelevantprovisions thepremisesof the
Communitycouldnotbesubjected toany
administrativemeasureofconstraintwith­

out theauthorizationoftheCourtof Justice.

TheExciseOfficewasnotprepared toaccept
this. Ittherefore institutedproceedingswith
anapplicationlodgedat theCourtRegistry
on25January1968,inwhichit first
requested 'anorder fortherevocationof the
prohibitionpreventing theexpertinstructed
by theCommuneof Ispra fromascertaining
thematerialsusedinthesaidbuildings'.
In thereply therequestwas revisedand the
Ufficiocalledfortheannulmentof the

Commission'sdecisionandforthegranting
of itsownrequest forauthorizationtocarry
outavaluation.

OntheotherhandtheCommissiontakes

theviewonseveralgrounds thatthe 'action'
(asitcalls therequestwhichhasbeen
lodged) isinadmissible.Theprincipal head
of itsconclusions isexpressed accordingly.
Alternatively itsubmits that therequestof
theUfficiomustbedismissedas unfounded.

It isonthesefacts,whichIwillexplainin
greaterdetail in thecourseofmyarguments,
thatIwillnowgivemy legal opinion.

A—Questionsofadmissibility

Inthefirstplaceitisnecessary toreacha
conclusionontheobjectionsconcerning
admissibilityraisedbytheCommission and
onotherobjectionswhich theCourtmust

raiseof itsownmotion.Theyrelate to the
followingmatters:

I—Requirements foranapplicationas to
form

UnderArticle38ofourRulesofProcedure
anapplicationmustcomplywithanumber
offormal requirements, inparticular it
mustcontain(sofarasthiscase iscon­
cerned) thenamesof theapplicantandof
thedefendant,abriefstatementof the
groundsonwhich theapplication isbased, a
statementofanaddressforserviceand

proof thatlegalpersonsgovernedbyprivate
lawareproperly represented.Withregard
tothese requirements theRegistrar took the
viewin thepresent casethatdifficulties exist
concerning thenamingofapersonauthor­
ized toaccept service,while theCommission
isof theopinion that theother formalities
mentionedarenotsatisfied. Italsoargues
that there isnoproperauthoritygranted to
theapplicant's lawyers forthepurposeof
theproceedings.
Dwellingforamomenton thesedifficult but
neverthelessessentialpreliminaryquestions
weshould firstofall leave asidethequestion
whetherweare in fact facedwithanapplica­
tionorsomeother formofpleadingwhich
theCourt canentertainbecause it is possible
totake theviewthat ineverycasewhere the
subject-matterof thedispute isthesame as
inthepresentone theprovisionsgoverning
theinstitutionofproceedingsbefore the
Courtcontained inArticles37and38ofour

RulesofProcedurecanat leastbeapplied
byanalogy.Letusconsider themattermore
closely.

1.Namingapersonauthorizedtoaccept
service

Inthe'application' itself, if Imaystill call it
suchfor the timebeing,theaddress forser­
vice isgivenas theseatoftheCourt. Since
this isnotpossibleinviewof theunequivo­
calwordingofArticle38(2)of theRulesof
Procedure(asweknowwhat is required is
thenameofapersonandadeclarationof
'hiswillingnesstoacceptservice) the
Registrar,pursuant toArticle38(7)of the
RulesofProcedure,prescribedaperiod,
expiringon9February1968, for theUfficio
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togive thenameofapersonauthorized to
acceptservice.Asaresult theSecretaryof
theOrdredesAvocatsofLuxembourg was
named,althoughonly inatelegramwhich
reachedtheCourtofJusticeon22February.
Thequestion thereforeariseswhether this
factcompelsustoreject theapplication
byvirtueofArticle38(7)oftheRulesof
Procedure. Icannotacceptthat this is so.
It is infactpossibleto take theviewthatthe
belatednamingofapersonauthorizedto
acceptservicedoesnot renderanapplica­
tion inadmissibleat leastwhenitdoesnot

causetheproceedingstobedelayed.
Andso itwasin thepresent case inwhich the
statementofdefence, fortheserviceof
whichanaddressforthatpurpose is
necessary,didnot requiretobelodgeduntil
20March.Furthermoreit isright to take
intoconsideration thefact that theperiod
prescribedbytheRegistrarwasextremely
shortandthatthenamingofaperson
authorized toaccept serviceisnotacurrent
formalityforapplicantsinallMember
States.

2.Designationof theapplicant

Asregards thenameofthepartymakingthe
applicationtheCommissionisright in
pointingout thatits identityon thebasisof
theapplicationcould infact raisecertain
difficulties.Althoughtheapplicationwas
signedbytheChiefExciseOfficerofthe
Ufficio ImpostediConsumodi Ispra,the
signaturewasaccompaniedbyastamp
bearingthelegend 'Ufficio ImposteCon­
sumoIspra,srl.DORICANOVARA'
whichcouldbe taken tobeareference to the

companytowhich theCommuneofIspra
hadassignedthecollectionoftheexcise
dutiesimposedbytheCommune.
However,itshouldstillbepossibleto
identify theapplicantsufficiently fromthe
contentof theapplication takenasawhole.
Thusit is thataccording to theapplication
theUfficioaddresseditself to theadministra­
tionoftheCentre.Lateronreferenceis
madetoaletter fromtheResearchCentre

dated9November1965totheapplicant.
That letterwasaddressedtotheUfficio.
Finallyin thegroundsof theapplication it is
alsostated that theUfficio is convinced,etc.
Accordingly, it isclear (and this,moreover

wasexpresslyemphasized in thereply) that
theexciseauthorityof Ispra, thatis tosay,
anagencyof thecommune,has instituted
theproceedings.Furthermore there isno
doubt thattheUfficioacted initsownname,
andthusforexamplenotforthelegal
persongovernedbyprivate lawentrusted
withthecollectionoftheduty,between
whichandtheChiefExecutiveOfficerof the
taxauthority therealsoappeartoexist
relationshipsunderprivate law.Thus the
observationsby theCommissiononArticle
38(5)of theRulesofProcedure, that is to
say,on thenecessityofproof thataperson
governedbyprivate lawisproperly re­
presented,areshowntobeofnosignifican­
ce. (Asweknow,thisproofcanbeadduced
bymeansofacompany'sdocumentsof
constitution,anextract fromthecommer­
cialregisterandanauthorityadlitem,
althoughindeedunderourpractice inpro­
ceduralmatters theproductionofsuch an
authorityisnotessential inviewof the
silenceof theRulesofProcedure.)

3.Designationofthepartyagainstwhom
theapplicationwas made

Theapplicationdoesnotexpresslystate the
nameoftheoppositeparty.
Onthecontrary, itbeginsbyspecifying the
subject-matterof thedisputeand indoing so
speaksof the refusalbytheadministrationof
theCentre toallowavaluationtobemade
of thematerialsanditcontains inaddition

in itsgroundsareference to the factthat the
administrationoftheCentrehaswrongly
reliedontheprivilegesof theCommunity.
However in thiscase too thecontentof the

applicationtakenasawholecan leave no
doubt thatinfact theCommission,which
wasofcourseservedwith theapplication,
mustbe regardedas theoppositepartyand
not theNuclearResearchCentrewhich has

nocapacity tobeapartytoproceedings.
Specifically, theapplication refers toa letter
fromtheadministrationof theCentreof8

October1965whichspeaksof thenecessity
ofobtainingpermission fromtheCommis­
siontoenter thepremisesoftheNuclear
ResearchCentre,and toanother letter from
theadministrationoftheCentrewhich

makesitperfectlyclear that, thematter
havingbeen placed in thehandsof theCom-
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mission, itwas theCommissionitselfwhich
regarded theapplicant's request tohaveno
justification.
Itisclear, therefore (andnotonlysince the
reply,whichexpresslyinsistsonthis), that
therequest for revocationofthe refusal was
formulatedwith theCommission'srefusalin

mind.Accordinglythis removestheneces­
sityof interpretingtheapplicationina
differentsensefromtheoneoriginally
intended,aswasdoneinCases27/63and
28/64.

4.Statementofthegroundsonwhich the
application isbased

Finally, inthepresentcontext,it remains to
saya wordortwoonthestatementof the
groundsof theapplicationwhichtheCom­
missionconsidersalsotobe inadequate.
HoweverIcannotshare itsviewonthis.It

isapparent fromtheearlierprocedure that
theCommission itselfwascontentto justify
itspointofviewbymerelyreferringto its
immunity fromtaxationunder thevarious
provisionsrelatingtotheprivilegesof the
Community.Theapplicant's legalargu­
ments initsapplicationaredraftedaccord­
ingly, that is tosay,itundertakesan inter­
pretationoftherelevantprovisionshaving
regardtotheparticularproblemsraisedby
itsclaims.HoweverIthinkthatit is

possible toacceptthisasasufficient state­
mentof thegroundsof its request.
Thusnoneofthemattersdealtwithsofar

affordsanygroundsfordismissing the
applicationas inadmissible.

II—Furtherpreconditionsforadmissibility

Thisdoesnot,however,concludethe
examinationofthequestionsofadmissibil­
ity.Wehavestill togo intotheobjectionsof
theCommissionrelatingtotheUfficio's
capacitytoinstituteproceedings, theob­
servanceofthelimitationperiodfor that
purposeandtheamendmentofthecon­
clusions.

1.HastheUfficio thecapacity to institute
proceedings?

Withthisquestionwefirstencounter the

realproblems in thepresentcase. Itmay be
sub-dividedintoseveralsubsidiaryques­
tionsthefirstofwhichtobeexamined is

whether in fact,as theCommission thinks,
thesubject-matterof thedisputecanonly be
discussedbetween itand the ItalianGovern­
mentandnotbetweenitandsubordinate
Italianauthorities.

(a)Hasonly the ItalianGovernment the
capacity to instituteproceedings ?

Letuscall tomindoncemorewhat isat

issue:essentially, it is the inviolabilityof
buildingsandinstallationsof theNuclear
ResearchCentre(that istosay,ofan
establishmentof theCommission)aswas
guaranteed in theProtocolon thePrivileges
andImmunitiesof theEuropeanAtomic
EnergyCommunityandasispresently
guaranteed(after therepeal thereofby
Article28of theTreatyestablishingasingle
CouncilandasingleCommissionof the
EuropeanCommunities) inanewProtocol
annexedto thisTreatyandalso inAnnexF
totheAgreementbetween theCommission
andtheItalianGovernmentof22July1959.
Thegeneralopinion(confirmedbythe
expressprovisionsofArticles2,3and16of
AnnexF) is thatentryupontheprotected
premises for thepurposeof takingadmin­
istrativemeasures isonlypossiblewith the
consentof theCommission. 1 Asweknow,
thisconsentwasexpressly refused..This
latterpointmaybeof importancefor the
technical legal courseof theproceedings (to
whichIshall return). Inthepresent context
thisaspectof thequestion,however, isofno
concern.Ontheotherhandwhatdoes

concernusis the reasoningof theCommis­
sionwhichgoesas follows.Itdeclares that
itsrefusalofconsent isbasedonthesaid

AnnexFtotheAgreementwith theItalian
Government. In itsviewsuchauseofthe

provisionsrelatingtoprivilegescould in
certaincircumstancesamount toanabuse.

However,AnnexF, .containsspecialprovi­
sionsforsuchacase.Ontheonehand

Article35provides that, for thepurposeof
preventing theprovisionsof theAgreement
frombeingabused,attherequestof the

1— Cf. Egger: DieVorrechte undBefreiungenzugunsten internationaler Organisationen undihrer Funktionare, pp.
79, 108,190; Cahier: Etudedes accords desiege conclus entre les organisations internationales et lesÉtats où elles
resident, pp. 249, 250.
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ItalianGovernmentfact-finding-visits
('visitesdeconstatation')maybecarried
out.OntheotherhandArticle37stipulates
thattheparties to theAgreement (that is to
say,theCommissionandtheItalianGov­
ernment)mustconsulttogether if theItalian
Governmentisoftheopinionthat there has
beenanabuseintheapplicationof the
Agreement.Finally,Article40(referring by
implicationtoArticle153oftheEuratom
Treaty)providesthatonlytheCourtof
JusticeoftheEuropeanCommunitiesshall
have jurisdictiontogive judgmentonany
disputewhichmayarisebetweenthe Italian
GovernmentandtheCommissionrelating
tothe implementationand to the interpreta­
tionof theAgreement.TheCommission's
viewis that theirprovisionsasawholemust
leadtotheconclusion that itwasthe inten­

tionofthepartiestotheAgreement that
thereshouldbeappliedtoeverydispute
over the interpretationandapplicationof
theAgreementapreliminaryconsultative
procedure, thatistosay,akindofcon­
ciliationprocedurewhichmightrender
judicialproceedingsunnecessary.Further­
more,itwastheir intentionthatonthe
national level theconsultativeprocedure
shouldbereserved to the ItalianGovernment

(perhapsonthebasisthat,asaparty to the
Agreement, itwasbetterawareof the inten­
tionof theparties theretothansubordinate
authorities,andperhapsalsowiththe
objectofensuringuniformityof interpreta­
tionatthestageoftheconsultationand
sparingtheCommissionagreatnumberof
discussions).Finally,still accordingtothe
Commission,theobvious intentionofthe
contractingpartieswasthat,afterconcilia­
tionattemptshad failed, inany judicial
proceedingsthedisputeonthenationalside
shouldbeconcentrated inthehandsofthe

government.
Itcannotbedenied, in fact,that this repre­
sentsacoherentandsensible interpretation
ofAnnexF.Butanyonewhoaccepts it
cannothelpbutfindinthepresent case
certainproblemsofadmissibilityinviewof
the lackof thenecessaryconsultations and
theinstitutionofproceedingsbyacom­
munalauthority.
Nonethelessonewouldbejumpingtoo
quicklytoaconclusionifonewereto find
theapplication inadmissibleonthis basis.

It isnot immediatelyclearwhetherAnnexF
alsoappliedtothefacilitiespresently in
disputeanditmustbeaskedwhatrelation­
shipAnnexFhastotheProtocolonthe
Privilegesand Immunitiesof theCommun­
ity,whichapparentlycontainsnoobligation
touseconsultativeproceduresandno
expressprovisionsforthereservationof
disputesontheinterpretationofthe
Protocol togovernmentaldepartments and
institutionsoftheCommunity.
Letussee, therefore,whatconsiderations
emergeonanexaminationof these matters.

(aa)ThefieldofapplicationofAnnexF

InArticle1ofAnnexF(Frenchversion) it
isexpresslyprovidedthat inviolability ...
appliestotheCentre 'telqu'ilestdefini,
individualistet clôturé, comme indiquédans
les tables,descriptions,plansetdocuments
figurantàl'annexeIquifaitpartie inté­
granteduprésentaccord'. It is true that the
applicanthasnotsoughttorelyonthis
provision.However,astudyofthefile
necessarilybringsittomindbecause it
couldcreatethe impression thatwhatwas.
contemplatedwasageographicaldelimita­
tionof the fieldofapplicationofAnnex F,.
thisbeingsuggestedinparticularbythe
reference toplansanddescriptions.For this
reasontheCourtofJusticebyorderof11
July1968asked theCommissionwhatwas.
thepositionwith regard to the implementa­
tionof thisprovision, thatis tosay, to the
drawingupofdescriptions,plans,etc.We
havesubsequently learnedthat these des­
criptionsandplanshaveneverbeendrawn
up.Thequestion thereforeariseswhat:
effects thishas for thepresent case.
Inmyopiniontherecancertainlybeno-
questionofsimply refusingtoacceptthe
applicabilityofAnnexFforso longas the:
fieldof itsapplication isnotgeographically
defined.Approximatelyoneyearafter the:
AgreementwasmadeanItalian implement­
ingstatute(No906of1August1960)was
issued,convertingtheAgreement into
Italianlaw,andsince thentheAgreement,
hasbeenapparentlyproperlyapplied.
Again,followingtheCommission,itis.
necessary to refuse toregardasdecisive, in.
thematterof interpretation, thegeographi­
caldelimitationoftheformer Italian
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national researchcentresince thatdelimita­

tionwasalreadyinexistencebefore the
Agreementwasmade(andexpress reference
couldhavebeenmadeto it intheAgreement
hadthatbeenthe intentionof thesignato­
ries)andfurthermoreitappearstobe
clearlyestablishedthatessentialtechnical
establishmentsoftheResearchCentre

whichwerecertainlyintended tobecovered
bytheAgreementaresituatedoutside the
boundaryasoriginallydrawn.
Thusit isthat theonly reasonable interpre­
tationwhichremains istoaccept thatin the
absenceofgeographicaldefinitions func­
tionalcriteria fortheapplicationofAnnex
Faredecisive. InotherwordsAnnexF

applies toall thebuildings,equipment and
facilitiesof theResearchCentrewhichcon­

tribute to its 'functioning'.Butthisdoes not
meanthat itsapplicationtothepremises
nowindispute is tobeexcludedapriori.
Nothingmoreneedbesaidonthissubject
forthemoment.Weshall returntoit in

detailwhendealingwiththesubstanceof
thecasewhichisconcernedwithwhat is to be

understoodbytheconceptof'functioning'
for thepurposesof interpretingtheprivile­
ges relatingto taxation.

(bb)What is the relationshipofAnnexF
totheProtocolonthePrivilegesand
Immunitiesof theCommunity?

Letusinsteadgointo thefurtherquestionof
therelationshipwhichAnnexFhastothe
ProtocolonthePrivilegesof theCommun­
ity(inviewof their identicalcontent itdoes
notmatterwhether reference ismadeto the
formerEuratomProtocolor tothecommon

protocolwhichnowapplies).
Ithink there isaneasyanswerto thisques­
tion. Inmyopinion thisrelationshipcanbe
described inthesamewayas forexample the
relationshipexistingbetweentheConven­
tiononthePrivilegesandImmunitiesofthe
UnitedNationsof13February1946 and the
HeadquartersAgreementwhichwascon­
cludedbyUNOandtheUSAon26June
1947,orastherelationshipbetween the
AgreementonthePrivilegesof theSpecial
OrganizationsoftheUnitedNationsand
theAgreementbetween theFAOandItaly
in1951,thatis tosay,thespecial agreements

concludedwiththestatesinwhich the
organizationshavetheirseataretobe
regardedas legesspecialeswhich take
precedenceincasesofdoubt. 1 Weighty
arguments insupportofthispointofview
maybederivedalso fromanexamination
of theCommunities'Protocol.Notonly is
it immediatelyapparent that thisProtocol is
notverydetailed, that is tosay, it contains
aboveallprincipleswhichrequiretobe
givenmoreprecise expression,butreference
isalsomade invariousplaces, insome more
clearlythaninothers, tosupplementary
provisionsasforexample those inArticle3
whichspeaksof theGovernmentsof the
MemberStatestaking 'appropriatemea­
sures',or—andthis ismoresignificant—
thoseinArticle19(formerlyArticle18)
whereweread: 'Theinstitutionsof the

Communitiesshall, forthepurposeof
applyingthisProtocol,cooperatewith the
responsibleauthoritiesoftheMember
Statesconcerned.'Accordinglynotonly is
theissueofsubstantivesupplementary
provisions justifiedbutalsotheissueof
provisionsofaproceduralnature,all the
moresoasnowhere in theProtocolon the

Privileges isprovisionexpresslymade for
therightofauthoritiesorprivatepersons to
bringquestionsbefore theCourtofJustice
(leavingasidetherequest,mentionedin
Article1, forauthorizationofmeasuresof
constraint,whichwouldnotappear tocome
intoconsideration inthepresent case since
here therecanbenoquestionofmeasuresof
constraint).
Theseconsiderations, therefore,would
seeminfact to leadtotheconclusion that

theapplicationoftheUfficiomustbe
regardedasinadmissible inviewof the
provisionsofAnnexF(failure toobserve the
provisionswithregardtoconsultation; the
absenceofinterventionbytheItalian
Government).
Since,however,weareheredealingwith
difficultquestionstheanswerstowhich
certainlygive rise tocontroversy,Ishall not
terminatemy investigationat thispointbut
shallgoontoconsiderasasubsidiary
matterwhatwouldhappenifAnnexFdid
notgive rise totheobstacles toadmissibility
whichhave justbeenmentioned.

1 — Cf.Egger, op.cit., pp.134, 146.
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(b)Does theUfficiohavethecapacity to
institute legalproceedingsoronlythe
Mayorof theCommuneof Ispraor the
undertakingentrustedwith thecollec­
tionofduties?

Thequestion thenariseswhether in factthe
Ufficio, 'representedbyitsChiefExcise
Officer,canbringthematterbeforethe
Courtand instituteproceedingson itsown
account.Asweknow,theCommission
takes theviewthattheUfficiodoesnothave

thiscapacityandthat theright tobringan
actionbelongseithertotheMayoras
representativeoftheCommune,alegal
person,and thisonlyafteraresolutionof the
CounciloftheCommuneandwiththe

authorizationof the'Giuntaprovinciale',
or(where thecollectionofduties iscarried
outthroughan 'appaltatore') totheunder­
takingentrustedwith this task (aneventual­
itywhichwecannowcertainly leaveoutof
accountsinceitwasexpresslystatedinthe
replythat theChiefExciseOfficerof the
Ufficiodoesnotactastherepresentativeof
the'appaltatore').
This raisesadifficultquestionofnational
lawwhichanyonenotfamiliarwithItalian
revenueand localgovernmentlawwill find
far fromeasytoanswer.However,when we
endeavour tofindtheanswer,weshould,
contrary to thesuggestionsof theCommis­
sion, takecarenot tobecome involved in the
detailsofthecontroversiesofnational legal
doctrineandinsteadaskourselves the

question(asdoesanationalcourtwhen
applyingforeign lawonthebasisofprivate
international law 1 ),whether thereexists a
consistentItaliancase-lawsothatwemay
lookto thisforsupport.Ifweproceed in
thisway thesolutionofthepresentproblem
doesnotappear tobeexcessivelydifficult.
Sinceajudgment01 theCombinedCham­
bersoftheCortediCassazione in1958it

hasbeenconsistentlyaccepted inthecase-
lawof this,theSupremeItalianCourt,that
thetaxauthorityoftheCommune, repre­
sentedbyitsChiefExciseOfficer (even
though,optionally, inconjunctionwith the
'appaltatore')canbethedefendantinpro­
ceedingsinstitutedagainstanoticeof
assessment issuedbyit, that is tosay,appa-

rentlyevenwhere thequestionat issue is the
existenceof thedebtowedto the revenue or

anexemption fromtaxation(Cf. the judg­
mentsoftheCortediCassazioneof9March

1957and6May1960). It followsfromthis
that thecapacityof the taxauthority tobe a
partytolegalproceedingsmustalsobe
acceptedwhenitappearsastheapplicant,
that is tosay,whenit institutesproceedings
inexerciseof itsstatutorypowers (Article
313ofDecree1138of30April1936) for the
purposeofestablishing,calculatingand
collecting taxes.A judgmentoftheCorte di
Cassazioneof8March1960 wasalsoto this

effect.Althoughinthat judgmentitwas
statedontheonehand that the 'appaltatore'
hadthecapacitytobringproceedings
againstataxpayerwhenthequestion at
issuewas theassessmentand impositionof
taxes,it isontheotherhandstated in the
groundsofjudgment that theChiefExcise
Officerof theUfficioalsohas thecapacity to
instituteproceedingsrelatingtotheassess­
mentandcollectionof taxes. Inviewof the

unequivocalandconsistentnatureof this
case-law there isclearlynooccasion forus
togointothesubtletiesof theconflicting
opinions inlegaldoctrine (ascontained in
twoofthecaseanalysesproducedbythe
Commission).Theseopinionsrefer to the
fact that thetaxauthority isonlya local
communalauthority,that is tosay, it isnot a
legalpersonanddoesnothave theright to
collect thetaxes;moreovertheymake the
definitionof thecapacity toinstitute legal
proceedings turnonthequestionwhether
what isatissue is theexistenceof theright to
chargethe tax (which, as weshall see, cannot
beexclused in thepresent case inviewof the
objectionsoftheCommission).None­
thelessweshouldproceedon thebasisof the
propositionthat theUfficio, in thepersonof
itsChiefExciseOfficer,has thecapacity to
institutelegalproceedings.
Furthermore, itshouldberemarked that
ourprocedural lawdoesnotcall forspecial
proof that theUfficiocanbe represented by
itsChiefExciseOfficerbeforetheCourt.

Weresuchproofnecessary itcouldstill be
regardedashavingbeenproducedsince a
certificateoftheMayorofIspraandan
authority issuedby theCommunewere sub-

1— Cf. Palandt-Lauterbach:Kommentar zum BGB,21st edition,Vorbemerkung 17vom EGBGB 7,
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mittedtousandit isapparent fromthese
thattheapplicationwassignedbyan
officialoftheexciseauthoritiesof Istra

andthat thisofficialhasthepower toim­
poseandcollect taxes.

2.Theobservanceofthetime-limit for

bringingactions

Therestillremainstobeexamined in the

contextofthesubsidiaryconsiderations
with regard totheadmissibilityof theappli­
cationwhether theapplication isinadmis­
sibleonthegroundthat the time-limits for
bringingthematterbeforetheCourtwere
notobserved.Thiswouldappeartobe the
opinionoftheCommissiontotheextent
that ithasinmindtheapplicant's request
forannulment, the legalbasisofwhichit
considers tobeArticle146of theEuratom

Treaty (thatis tosay, thegeneralprovisions
relatingtothebringing.ofapplications for
annulment").

However, thisviewgives rise toserious ob­
jections.Ihavealreadymentioned the
subject-matterof thedispute inthepresent
case: the inviolabilityofthepremisesof the
Centrewhichcanonlyberemovedby the
necessaryconsentof theCommission,that
istosay,a 'measure'within thecontextof
theprovisionswith regard toprivileges and
immunities.Toequate thismeasurewitha
decisionwithin themeaningofArticle146
andinthecaseofrefusalto insist thatpro­
ceedingsbe'institutedwithintheperiod
prescribedbythatArticle,Icannot regard
asreasonable.

Onthecontrary,itwouldappearmore
appropriate in thepresentcontexttospeak
ofarequest foradeclaration, to treatthe
proceedingsbefore theCourtasadispute
overtheinterpretationoftheprovisions
relatingtoprivilegesand immunitiesandto
describe thejudgment tobe issuedin thsse
proceedingsasaninterpretativeordeclara­
toryjudgment.Thefact thatwhat iscon­
cerned isaquestionofstatus,and therefore
apermanentrelationship,lendsweightto
thisproposition.Sodoesthefact that the
ProtocolonPrivilegesandImmunities(as
wellasAnnexFtothespecialAgreement
withtheItalianGovernmentandalsoeven

theformerEGSCProtocolwith its inter-

pretationclauseinArticle16)doesnot
prescribeanytime-limits for the introduc­
tionofproceedings foradeclarationby the
Court.So, inparticular,doesthebroad
interpretationwhichtheCourtofJustice
gave toasimilar case concerningmakingof
claimsfordamagesunderArticle42of the
EECStatute.Asweknow,despite the
wordingofthesaidprovisiontheCourt
rejectedthepropositionthatwhere the
claimsarerefusedproceedingsmustbe in­
stitutedwithintheperiodprescribed by
Article173(whichcorrespondstoArticle
146oftheEuratomTreaty)anddeclared
insteadthatprescriptionaloneisdecisive.
If thisappliestosubstantial claimsastricter
lineshouldnotbetakeninthecaseof

requests foradeclarationor interpretation
under theprovisionsrelatingtoprivileges
andimmunities.

That iswhyIamnotdisposed tocometo the
conclusionthat theapplicationshould be
regardedas inadmissiblebyreasonof the
fact that itwasonly lodgedapproximately
twoyearsafterthenotificationof the
Commission'sdecisionofrefusal(always
assuming thatit ispossibleatall toaccept
thatnationalauthoritieshavearight to
bring thematterbefore theCourtof Justice;
this isinfactdefensible—apart fromob­
jectionsarisingoutofAnnexF—ifone
appliesbyanalogytheprovisionsof the
ProtocolonPrivilegesandImmunities
underwhichanyonecanrequestauthoriza­
tionofadministrativemeasuresof restraint

againstestablishmentsof theCommunity).

3.Theamendmentof theapplicant's con­
clusions

Finally, thereremain tobemadesomebrief
remarksontheamendmentof theconclu­

sions in thecourseof theproceedings. I have
alreadyemphasizedwhensettingout the
facts thatoriginallyonly theannulmentof
thedecisionof refusalwassoughtand that
it isonly in thereply that theclaimforan­
nulmentoftheCommission'sdecisionis

alsoaccompaniedby the request forauthor­
izationofadministrativemeasuresofcon­
straint.TheCommissionwonderswhether
wearenotconcernedwith the introduction
ofnewconclusionswhichwouldbe inad­

missibleunderArticle42of theRulesof
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Procedurebecauseitwouldbeoutof time

andwhether,assuming thenew-conclusions
tobeadmissible,itmustnotatleastbe
objected,onthebasisofananalogywith
Article83oftheRulesofProcedure, that it
wasnot formulated inaseparatepleading
sinceitisintended-tointroducespecial
proceedingswhicharequite "distinct from
thecontentiousDroceedings.

Itseemstome;however, thatinthese
remarkstheCommission istendingtobe
undulyformal.Properlyunderstood,ithas
beenperfectlyclear fromtheoutsetwhat it
is thatconcerns theapplicant,namely the
access tocertainbuildingsandfacilitiesof
theCentreforthepurposeofcalculating
exciseduties.Moreover thisis itsonlyand
hithertounalteredconcernandall thathas

changedisits technical legalformofex­
pression.Moreover, there isnothingsur­
prising inthissincewhat isconcerned is a
matterwhichforustoo isentirelynewand
which, therefore,sofarasitsstrictly legal
classificationwithinthesystemofthe
Treaty isconcerned,callsfora large degree
of tolerance.Accordinglywhentheapplica­
tionspeaksof theannulmentoftheCom­
mission's refusalandexpressly emphasizes
that it isnot requestinganauthorizationof
administrativemeasuresofconstraintunder

Article1of theProtocolofPrivilegesand
Immunities,while thereplyspeaksofthe
annulmentoftheCommission'sdecision

andat thesametimerequests theauthor­
izationofadministrativemeasuresofcon­

straint,all these factorsshouldat themost
promptustoendeavourtoseekareason­
able interpretationastheCourthassought
todoso in thecaseofotherconclusions,and
shouldnotoperatetotheapplicant'sdis­
advantage; inotherwordsitwouldbe
wrongto find thattheapplicationhas been
extendedinadmissiblyortoproceedon the
basisthattwoseparateproceduresare
necessary, thatistosay,weshouldinno
eventadvocateaformalisticapproach
similar to thatunderArticle83of theRules

ofProcedurewhichmany,moreover, con­
sider tobeunjustified.

III—Summary

Attheendofthisvoluminouschapteron the
admissibilityof theapplicationIwill sum-

marizemyopinionas follows: the requestof
theUfficioforadeclaration that theCom­

mission isnotentitledtorelyonthe in­
violabilityof thebuildingsandpremisesof
theCentremustbe regardedas inadmissible
becauseaccording toAnnexFtothespecial
AgreementwiththeItalianGovernment,
which isofdecisive importanceandapplies
to thepresent case, everydisputebearing on
theapplicationof theAgreementmust be
precededbyconsultationbetweentheCom­
mission'andtheItalianGovernmentand

proceedingsbefore theCourtcanonlybe
institutedbytheparties.
Should thisopinionnotbefollowed there
canbenoobjectiontotheadmissibilityof
theapplicationsince theotherobjectionput
forwardbytheCommissioncannot succeed.
Inviewof the latteralternativeIshall con­

tinuemysubsidiaryexaminationof the
factsandproceedtoinvestigate thesub­
stanceoftheapplication.

B—Thesubstance

Thesubstanceof thecasegives riseto the
questionwhethertheCommissionwas
righttorefusetoarepresentativeof the
Communeof Ispraaccess tocertainpremi­
sesandbuildingsof the Since access
wasrequired tocarryoutavaluationof the
saidbuildingsandpremises for taxpurposes'
andsince theonlygroundadvanced for the
Commission'sattitudewastheCentre's

immunityfromtax,wemustexamine
whether theCommunity's taxprivileges
apply to establishmentsof thekindat issue
inthiscase.

Onaproperviewof thematterconsidera­
tionmustespeciallybegiven toAnnexFto
theAgreementwith the ItalianGovernment
Article7(3)ofwhich in theFranchtransla­
tionreadsas follows:'Pour l'installationet

lefonctionnementduCentre, laCom­
munautéjouitde l'exonérationdes impôts
communauxdeconsommation'.As it isnot

deniedthat itwassoughtto levyanexcise
dutyonthepartof theCommune,our task
ofinterpretationconsists indefiningwhat
'installation'and'fonctionnement'mean
accordingtothesaidArticle. ­

Theapplicant 'sopiniononthematter is
clear. Initsviewtherecanonlyhave been'
contemplated the industrial installationsof
theCentrewhichare intendedfor research
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activityandconstitutethe raisond'êtreof
theCentre.Only thosepartsoftheCentre
whichare indispensable for itsfunctioning
canenjoy immunity fromtaxation.

However, like theCommissionIamdoubt­
fulwhether thisnarrowviewisvalid.A
numberofconsiderationsariseinthiscon­
nexion.

Firstofall itmustbesaidthatArticle7(3)oi
AnnexFdoesnotcontainanyexpression
whichwouldrequiretheinterpretation
advocatedbytheapplicant,forexample
phrasesspeakingof installationswhichare
indispensable for theaimsandobjectsof the
ResearchCentreorsimilarexpressions. (In
fact itmightwellbedoubtedwhether instal­
lationsforrecreationalpurposes toofall
under thisdefinition). Instead, a referenceis
madepurelyandsimplyto 'installation' and
'fonctionnementduCentre'which, taking
intoaccountcertainexpressionsinthe
preamble('faciliter')andinArticle36
('fonctionnement'), leadssimply tothecon­
clusionthat these terms, includeeverything
whichsubstantiallycontributestothe
improvementofthefunctioningof the
Centre.Itis,moreover,remarkable that
someoftheprovisionsofAnnexFat first
speakquitegenerallyofthe 'Centre' as the
beneficiaryof theexemptionsand thengo
ontomakeanexceptionsolely inrespectof
privateuse('usageprivé') (cf.Articles6,8
and10).Thismightleadtotheconclusion
thataccordingtothegeneral intention
behindAnnexFthe 'Centre' includesall

installationsexceptpurelyprivateones and
thattherefore theapplicationoftheprovi­
sionsonprivilegesand immunitiesturns in
the firstplaceonthecontrastanddistinction
between'usageprivé'and'usageofficial', a
conclusionwhichisalsosuggested by
certainexpressionsintheProtocolon
PrivilegesandImmunities, forexample by
Article3inwhichofficialuse('usage
officiel') ismadeacriterion. In fact,how­
ever, thiswouldbetogiveprecedence toa
criterionwhich isconsiderablymore elastic
thantheoneproposedbytheapplicant,
namely thecriterionof 'usageofficiel', and
itwouldofitself justifyabroaderinter­
pretation thantheonewhich theapplicant
considers tobecorrect (which,however, has

nothing todowithan unacceptable analogy).
Itwouldappear tobe accepted that theclub
houseandtheswimming facilities indispute
infactconstituteofficial installations.They
areadministeredaspartof thesocial ser­
vicesofaspecialdepartmentwithin the
servicesof theCommission.The funds for
theirconstructionwereprovidedinthe
researchbudget,ChapterIX'Foyerset
CerclesdePersonnel', that istosay,ina
chapterwhichdoesnotrequire,as the
applicantconsiders tobeproper,expendi­
turetoexclude theacquisitionofmovable
and immovableproperty.Furthermore, the
useof the fundscameunderthesurveillance

ofthesupervisorycommitteeandthe
Councilwaskept informedofthismatter.
Norcan itbesaid that inauthorizingsuch a
policytheCouncilshoweditselftobe
unusuallyprogressive.Thepolicy remained
whollywithin the limitswhich,given the
presentstateofsocialdevelopment,must be
consideredasnormalat least for large con­
cerns; ithas longbeen recognized that itis
notpossibletomanagewithoutsocial
facilitiesforeducation,culturalactivities,
sportandrecreationandthat facilitiesof
thiskindmakeaconsiderablecontribution
totheimprovementof theworkingatmo­
sphereandto the resultsof theconcern. As
theCommissionrightlystresses, thismust
especiallyapply toaresearchcentrewhich
liesaconsiderabledistance fromthe large
cultural centresand inwhich it is important
tobring togetherofficials fromsixdifferent
countries inordertoachieveaneffective

workingcollaboration.It ispreciselywith
thesemattersinmindthattheCouncil

describedsocial facilitiesof thepresent kind
as 'indispensable' in theexplanatorynotes
tothebudget.
However, it itshouldappearappropriate

afterwhathas justbeensaidtolay the
stress,when interpreting theprovisionswith
regardtoprivilegesand immunities,on the
contrastingconceptsof 'usageprivé' and
'usageofficiel' andconcentrateontheques­
tionwhichfacilitiescontributetoasub­

stantial improvementinthe 'functioning'
that istosay, togivepreference to theprin­
cipleof 'functionalpurpose' ('Funktionali­
tat' 1 thentherecreational installationsof the

1 — Cf. Schroer: ZurGewährung von Befreiungenan internationaleEinrichtungen, Jahrbuch fur Internationales Recht,
12, p.218.
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NuclearResearchCentremustberegarded
as'installations'withinthemeaningof
Article7(3)ofAnnexFwith theresult that
immunityfromtheCommune'sexciseduty
alsoapplies to them.

That thisconclusion iscorrect ismoreover

reinforcedbycertainadditional considera­
tions.Iamreminded inthe firstplaceofthe
factthatotherMemberStatesaccord

generous treatment inthematteroftax
exemptions to recreational installations and
inotherestablishmentsof theJointNuclear

ResearchCentre,afactwhosesignificance
shouldnotbeunderestimatedhavingregard
totheprincipleofuniformitywithinthe
Community.TheCommissionhasgiven us
evidenceofthis inthecaseof theFederal

RepublicwheretheCommission'ssubsidies
tothe 'GesellschaftfurKernforschung' by
wayofcompensationfortheuseofthe
restaurantbyEuratomofficialsandthe
rentingof tenniscourtsforEuratomstaff
wereexemptedfromtaxation.Thesame
applies in theNetherlands in respectofthe
constructionofa'GuestHouse'andof

sportscentresandofcourseinBelgium
wherenumeroustransactionsdesigned to
favourrecreational installationsofthe

Communitywereexemptedfromtaxation.
Thenitseemstomeremarkable that the

ItalianGovernmenthasnotexpressed its
viewsonthemattersatissue inthepresent
casealthough itwas informedby theCentre
andalthoughaccordingtoAnnexFit
wouldbeitsbusinesstoobjecttoany
abusesof theprovisionsrelatingtoprivile­
gesandimmunities.Finally,account
shouldbe takenofaprinciplewhichalso has
an importantplace inthe interpretationof
agreementsof thisnature,namelytheprin­
cipleofequalityof treatment infinancial
mattersof thestateswhicharemembersof

an internationalorganization.Theapplica­
tionofthisprincipleshouldpreventastate
inwhoseterritoryanorganizationhasits
seat fromrecoupingpartof itscontribution
bysubjecting to taxationcommonfacilities,
thequestionofwhichpublic funds into
whichthetaxispaidbeingirrelevant. 1
Takingallthesematters intoaccount, it is
apparent that theCommissionwasright to
claimtheimmunity fromtaxationunder

AnnexFfor the recreational installationsof
theNuclearResearchCentreandthat the

requestmadebytheCommuneof Ispra to
grantaccesstothesaid installations in
order tocarryoutavaluationfor taxpur­
poses isunjustified.
Weshouldbeboundto reach thesamecon­

clusion ifwewere tobase ourselvessolely on
Article3of theProtocolonPrivileges and
Immunitiesunderwhich,as isknown, the
Communities'assets,revenuesandother
propertyareexempt fromalldirect taxes
andunderwhichthegovernmentsof the
MemberStatesshall taketheappropriate
measurestoremitor refund theamountof
indirect taxesorsales taxes included in the

priceofmovableor immovableproperty,
wheretheCommunitiesmake,for their
officialuse,substantialpurchases.Thisat
least is theviewofotherMemberStates

whichhavesignednospecial agreements
relatingtotheseatofaninternational
organization,asIhave indicatedpreviously.
However,itmaystillbeasked,andIraise
thisquestion for thesakeofcompleteness,
whethertheapplicant's requestmightnot
succeedif itwerebasedonothergrounds.
Certain indicationstothiseffectaretobe

foundinthereplywhere it isstated that the
exciseauthoritywishedtoinvestigate
whetherinfact thebuildingmaterial in
questionwasusedfor thepurposeof the
recreational installationsorwhether, it
seemsproper toadd, itwasused forprivate
purposes, thatistosay,inamannerwhich
wouldexcludeany immunity fromtaxation
andaccordingly therighttorelyonthe
provisionsrelatingtoinviolability.How­
ever,Iamboundto regard these indications
ashavingbeen insertedasanafterthought.
Ifonehasregard to thewordingof the first
letter totheadministrationof theCentre

andalso to thecontentof theapplicationit
isclearlyapparent that fromthebeginning
theexciseauthorityhadnodoubt that the
material inquestionwasusedbytheCom­
missionfor thepurpose indicatedbyitand
thatwhatwasat issue wasonly thevaluation
of thatmaterialandnot theverificationof

itsuse.Furthermore,there isnoevidence
whateverwhichwould justifyanysuspicion
onthepartoftheexciseauthority.Accord-

1—Cf. Egger, op.cit., p.109;Cahier, op. cit.,pp. 222 etseq.;Schroer, op. cit., pp. 217,219, 222.
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inglyit is right that these lastmentioned and
somewhat incidentalobservationsinthe

replyshouldbeleftoutofaccount.
Asregards thesubstanceof thecase,there-

fore, fromnopointofviewwoulditbe
possible forustoarriveatahaffirmative
conclusion.

C — Opinion

My opinionmaybesummarizedas follows:

Theapplicationof theUfficio ImpostediConsumodi Ispraforadeclaration that
theCommissionisboundtograntaccesstoatechnicalexpertappointedbythe
CommuneofIspratotherecreational installationsofthecentre inordertocal­
culatetheirvalueforthepurposesofexcisedutymustbedismissedinviewof the
provisionsofAnnexFoftheAgreementbetweentheCommunityandtheItalian
Government.

Inanyeventtheclaimsoftheapplicantareunfounded.

Accordingly thecostsof theproceedingsmustbebornebytheapplicant.

452


