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BPC: Best Practices Code

CP: ‘Cas présumé’ (either complaint or ex officio investigation)

Ex	officio	(Latin): By virtue of office or position; ‘by right of office’: in State aid matters, it is used to refer 
to own-initiative investigations, when Competition DG takes the initiative to examine and/or decide to 
launch an investigation of an alleged unlawful aid

(G)BER: (General) Block Exemption Regulation

GDP: gross domestic product

MAP: Mutually agreed planning

PETRA: Pilot Experiment Time Reporting Application

PN: Pre-Notification 

R	&	D(&	I): Research, Development (and Innovation) 

REQ: Request for information 

SAAP: State Aid Action Plan 

SANI: State Aid Notification Interactive (software used to notify State aid) 

SME: small and medium enterprises 

SP: Simplified Procedure 

TEC: Treaty establishing the European Community

TFEU: Treaty on the Functioning of the European Union 

ACRONYMS AND ABBREVIATIONS
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EXECUTIVE 
SUMMARY

I .
E U  M e m b e r  S t a t e s  a r e  r e q u i r e d  t o  n o t i f y 
a l l  p lanned State  a id measures  to  the Com -
m i s s i o n  a n d  t o  o b t a i n  t h e  C o m m i s s i o n’s 
approval  before implementing these meas -
ures.  State  a id  control  in  a l l  sec tors  except 
a g r i c u l t u r e  a n d  f i s h e r i e s  f a l l s  u n d e r  t h e 
r e s p o n s i b i l i t y  o f  t h e  E u r o p e a n  C o m m i s -
s ion’s  DG for  Competit ion.

I I .
T h e  C o u r t  c o n s i d e r e d  w h e t h e r  t h e  C o m -
miss ion’s  procedures  ensure ef fec t ive man-
agement  of  State  a id  control ,  assess ing in 
par t icular  whether :

( i )  the system of notif ications,  complaints   
a n d  e x  o f f i c i o  e n q u i r i e s  e n s u r e  t h a t 
t h e  C o m m i s s i o n  h a n d l e s  a l l  r e l e v a n t 
State  a id  cases ;

( i i )  t h e  C o m m i s s i o n  h a s  a d e q u a t e  m a n -
a g e m e n t  s t r u c t u r e s  a n d  p r o c e d u r e s 
i n  p l a ce  fo r  e f fe c t i ve  h a n d l i n g  o f  t h e 
State  a id  cases  within  the deadl ines ;

( i i i )  t h e  Co m m i s s i o n  m o n i to r s  t h e  i m p a c t 
of  i ts  State  a id  control .
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IV.
O n  t h e  b a s i s  o f  t h e s e  o b s e r v a t i o n s ,  t h e 
Cour t  recommends the Commiss ion: 

— t o  r e v i e w  t h e  a l l o c a t i o n  o f  r e s o u r c e s 
d e v o t e d  t o  S t a t e  a i d  c o n t r o l ,  i n  o r d e r 
t o  b e  m o r e  p r o a c t i v e  i n  r a i s i n g  M e m -
ber  States’ awareness  of  State a id rules, 
to  step up i ts  monitor ing ac t iv i t ies  and 
to  organise  i ts  ex  of f ic io  enquir ies  in  a 
m o r e  s y s t e m a t i c  a n d  t a r g e t e d  w a y  t o 
detec t  i l legal  a id ;

— to increase the transparenc y of  i ts  case -
h a n d l i n g  p r o c e d u r e s ,  b y  m o r e  r e g u -
lar ly  informing the stakeholders  of  the 
progress of  the case and opening formal 
invest igat ion procedures  more quick ly ;

— t o  s h o r t e n  t h e  d u r a t i o n  o f  t h e  p r o c e -
d u r e s ,  e . g .  b y  l i m i t i n g  t h e  n u m b e r  o f 
R e q u e s t s  f o r  I n f o r m a t i o n  t o  M e m b e r 
S t a t e s  a n d  d e a l i n g  s w i f t l y  w i t h  u n -
founded complaints ;

— t o  i m p l e m e n t  a n  e n h a n c e d  s y s t e m  o f 
t i m e  r e c o r d i n g  a n d  m a n a g e m e n t  r e -
p o r t i n g  t o  o p t i m i s e  t h e  a l l o c a t i o n  o f 
resources ;

— to regular ly  assess the e x  p o s t  impact of 
State aid control  on companies,  markets 
and the overal l  economy.

I I I .
T h e  C o u r t ’s  f i n d i n g s  r e l a t e  t o  a n  a u d i t 
m a d e  i n  t h e  C o m m i s s i o n  a n d  i n  e i g h t 
M ember  States  se lec ted for  the  audit .  The 
Cour t  found that :

— the Commission has made effor ts  to en-
sure that  al l  relevant State aid cases are 
handled but  i ts  systems do not  guaran-
tee that  a l l  a id  is  captured;

— t h e  p r o c e d u r e s  f o r  n o t i f i e d  S t a t e  a i d 
take a  long t ime;

— complaints continue to take a long t ime 
t o  r e s o l v e  a n d  t h e  p r o c e d u r e  i s  n o t 
t ransparent ;

— the Commission reacted promptly to the 
f inancia l  cr is is ;

— the Commiss ion does  not  assess  the e x 
p o s t  impac t  of  i ts  State  a id  control  in  a 
comprehensive way.

EXECUTIVE 
SUMMARY



8

Special Report No 15/2011 – Do the Commission’s procedures ensure effective management of State aid control? Special Report No 15/2011 – Do the Commission’s procedures ensure effective management of State aid control?

INTRODUCTION

1. 	 T h e  E u r o p e a n  Co m m i s s i o n  h a s  o v e r a l l  r e s p o n s i b i l i t y  t o  e n -
sure  ef fec t ive  State  a id  control .  Competit ion DG has  the lead 
responsibi l i t y  for  the management  of  EU competit ion pol ic y. 
Agr i c u l t u re  a n d  R u ra l  D e ve l o p m e nt  D G  a n d  M a r i t i m e  Af f a i r s 
and Fisher ies  DG are  respons ib le  for  State  a id  contro l  in  the 
areas  of  agr iculture  and f isher ies.  Competit ion DG is  respon-
s ible  for  State  a id  control  in  a l l  other  economic  sec tors.

2. 	 The legal  bas is  for  the Commiss ion’s  State  a id  control  i s  given 
in Ar ticles 107 to 108 TFEU (see paragraphs 3 and 8 and A nnex ) . 
A  Counci l  regulat ion ( the Procedural  Regulat ion 1)  and a  Com-
miss ion regulat ion ( the  I mplement ing R egulat ion 2)  set  out  in 
detai l  how the Commission carr ies  out  i ts  responsibi l i t ies.  The 
Commiss ion issues  communicat ions  and guidel ines  which are 
intended to  give  fur ther  explanat ions  of  how the ru les  apply 
in  prac t ice.

3. 	 Ar t ic le  107(1)  TFEU def ines  State  a id  as  ‘any a id  granted by a 
M e m b e r  S t a te  o r  t h ro u g h  S t a te  re s o u rce s  i n  a ny  fo r m  w h a t-
soever  which d istor ts  or  threatens  to  d istor t  compet i t ion by 
f avo u r i n g  ce r t a i n  u n d e r t a k i n g s  o r  t h e  p ro d u c t i o n  o f  ce r t a i n 
g o o d s,  i n  s o  f a r  a s  i t  a f fe c t s  t r a d e  b e t we e n  M e m b e r  S t a te s ’. 
Four  cumulat ive cr i ter ia  need to be met  for  an a id measure to 
const i tute  State  a id :

 ο involve a transfer of State resources; 

 ο entail an economic advantage for undertakings; 

 ο distor t  or threaten to distor t  competit ion by selectively fa -
vouring certain beneficiaries; and 

 ο have the potential to produce an effect on intra-Union trade. 

 Therefore ,  subsidies  granted to  indiv iduals  or  general  meas-
ures  open to  a l l  enterpr ises  do not  general ly  const i tute  State 
a id .  The a im of  the Commiss ion’s  ru les  is  to  ensure that  State 
a id granted by Member States  is  compatible  with the internal 
market . 

1 Council Regulation (EC) 

No 659/1999 of 22 March 1999 

laying down detailed rules for 

the application of Article 93 of 

the EC Treaty (now Article 108 

TFEU) (OJ L 83, 27.3.1999, p. 1).

2 Commission Regulation (EC) 

No 794/2004 of 21 April 2004 

implementing Council 

Regulation (EC) No 659/1999  

(OJ L 140, 30.4.2004, p. 1).
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4.  S t a t e  a i d  i s  p r o v i d e d  i n  d i f f e r e n t  w a y s .  T h e  m o s t  c o m m o n 
fo r m s  a re  gra nt s  a n d  t a x  exe m p t i o n s.  O t h e r  i n s t r u m e nt s  a re 
sof t  loans,  guarantees,  tax  deferra ls  and equit y  par t ic ipat ion. 
State aid can be granted by nat ional/federal ,  regional  or  local 
government,  as  wel l  as  government- control led ent i t ies. 

5.  The L isbon European Counci l  in  March 2000 set  the objec t ive 
of  ‘ less  and better  targeted State  a id ’.  State  a id 3 to  the indus-
t r y  a n d  s e r v i ce s  s e c to r  ( exc l u d i n g  ra i l ways ,  o t h e r  t ra n s p o r t , 
a g r i c u l t u re  a n d  f i s h e r i e s )  f l u c t u a t e d  a ro u n d  0 , 5  %  o f  E U - 2 7 
GDP unti l  the outbreak of the f inancial  cr is is  in the second half 
of  2008,  but  rose to  3 ,5  % of  GDP or  410 bi l l ion euro in   2009, 
w h i c h  i s  t h e  h i g h e s t  l e ve l  s i n c e  t h e  Co m m i s s i o n  s t a r t e d  i t s 
State  a id  sur veys  in  1990 (see Fi g u r e  1 ) .  State  a id  granted to 
the f inancial  sector  in the context  of  the f inancial  cr is is  repre -
sented 351,7  bi l l ion euro in  2009 or  2 ,98 % of  EU-27 GDP,  and 
is  therefore  responsible  for  most  of  the  increase  in  State  a id 
in  2008–09 4.

3 As defined by Article 107(1) 

TFEU; see also paragraphs 88 to 

89 for the types of aid that are 

excluded from the Commission’s 

statistics.

4 Source: COM(2010) 701 final 

of 1 December 2010 — State 

Aid Scoreboard Report on State 

aid granted by the EU Member 

States — Autumn 2010 Update.

F I G U R E 	 1
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6. 	  I n  2 0 0 5 ,  t h e  Co m m i s s i o n  p re s e n t e d  a  S t a t e  A i d  Ac t i o n  P l a n 
(SAAP) 5 to  make State  a id  ru les  better  contr ibute  to  susta in-
a b l e  grow t h ,  co m p e t i t i ve n e s s ,  s o c i a l  a n d  re gi o n a l  co h e s i o n 
and environmental  protection.  The SAAP was based on the fol -
lowing pr inciples :  less  and better  targeted a id ;  a  ref ined eco -
n o m i c  a p p ro a c h ;  m o re  e f fe c t i ve  p ro ce d u re s ,  b e t te r  e n fo rce -
ment ,  h igher  predic tabi l i t y  and enhanced t ransparenc y ;  and 
a  shared responsibi l i ty  between the Commission and Member 
S t a te s .  Th e  S A A P  w a s  gra d u a l l y  i m p l e m e n te d  b e t we e n  2 0 0 5 
and 2009. 

7. 	 The SAAP in par t icular  highl ighted the need for  better  target-
ed enforcement  and monitor ing as  regards  State  a id  granted 
by M ember  States  and stressed that  pr ivate  l i t igat ion before 
n at i o n a l  co u r t s  co u l d  co nt r i b u te  to  t h i s  a i m  by  e n s u r i n g  i n-
creased disc ipl ine  in  the f ie ld  of  State  a id.  I n  Apr i l  2009,  the 
Commiss ion issued a  new Notice  on State  a id  Enforcement  by 
Nat ional  Cour ts  giv ing deta i led guidance and ra is ing aware -
n e s s  o f  i t s  p o s s i b l e  u s e  a s  a n  a l te r n at i ve  a n d  a  co m p l e m e nt 
to  enforcement  through the European Commiss ion.  However, 
r e c o u r s e  t o  C o u r t  p r o c e e d i n g s  a t  n a t i o n a l  l e v e l  i s  s t i l l  n o t 
widespread 6.

8.  Ar ticle 108 TFEU (see A nnex )  requires EU Member States to no-
t i fy  a l l  p lanned State  a id  measures  to  the Commiss ion and to 
obtain the Commission’s  approval  before implementing these 
measures (except for  those measures that  the Commission has 
e xe m p t e d  f ro m  n o t i f i c a t i o n )  ( s e e  p a r a g r a p h s  1 9  t o  2 5 ) .  T h e 
Commission is  the only authority which can declare a State aid 
measure compatible  with the Treat y  and has  large discret ion -
ar y  powers  in  that  respec t .

5 COM(2005) 107 final of 

7 June 2005 — State aid action 

plan — Less and better targeted 

State aid: a roadmap for State aid 

reform 2005–09 (Consultation 

document).

6 Several stakeholders 

expressed difficulties about the 

use of private enforcement of 

State aid rules as it is difficult 

for competitors to gather 

information about the alleged 

incompatible aid and it is more 

costly than a complaint to the 

Commission.
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9.  The Commiss ion can e i ther  decide that  the measure does  not 
c o n s t i t u t e  a i d ,  d e c i d e  t o  a p p ro ve  o r  l a u n c h  a  fo r m a l  i nve s -
t i g a t i o n .  A l l  d e c i s i o n s  m u s t  b e  a d o p t e d  w i t h i n  t wo  m o n t h s 
fol lowing the receipt  of  a  complete noti f icat ion 7.  Competitors 
or  other interested par t ies  who bel ieve that  a  cer tain measure 
c o n s t i t u t e s  S t a t e  a i d  c a n  c o m p l a i n  t o  t h e  Co m m i s s i o n .  T h e 
Commission can also take the init iative to launch an investiga-
t ion (ex  of f ic io)  into cer ta in  a l leged State  a id  measures.

10.  Noti f icat ions and complaints  are examined in two phases (see 
F i g u r e s  2  a n d  3 ) .  T h e  f i r s t  p h a s e  c o n s i s t s  o f  a  p r e l i m i n a r y 
i n v e s t i g a t i o n  t o  d e t e r m i n e  i f  t h e  n o t i f i e d  m e a s u r e  c o n s t i -
tutes  State  a id,  and i f  so,  i f  i t  i s  compatible  State  a id 8.  Where 
the Commiss ion,  af ter  a  prel iminar y  invest igat ion,  f inds  that 
doubts are raised as to the compatibil ity with the internal mar-
ket ,  i t  shal l  decide to  open a  formal  invest igat ion procedure. 
Dur ing the ent i re  procedure,  the not i fy ing Member  State  has 
the  poss ib i l i t y  to  modi fy  the  not i f ied  measure(s )  in  order  to 
make i t  compatible. 

11.  Whi le  the  procedure  dur ing the  f i rs t  phase  i s  essent ia l ly  be -
tween the Commission and the Member State the second phase 
is  more transparent,  as  the opening decis ion is  publ ished and 
al l  interested par ties ( including the aid beneficiar ies and com-
pet i tors)  have the r ight  to  submit  comments.

7 See Article 4.5 of the 

Procedural Regulation. The 

notification will be considered 

as complete if, within two 

months from its receipt, or from 

the receipt of any additional 

information requested, the 

Commission does not request 

any further information. If the 

Commission asks for further 

information (by sending a 

request for information (REQ)), 

a new two-month period starts 

when the Member State submits 

the information requested.

8 Article 4.2 to 4 of the 

Procedural Regulation.
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F I G U R E 	 2
SIMPLIFIED	OVERVIE W	OF	THE	PROCEDURE	FOR	NOTIFIED	AID

Pre-noti�cation by Member State

Is it State aid?

Pre-noti�cation contacts between 
MS and Commission (PN-case)

Non-aid decision by the 
Commission or withdrawal of the

noti�cation by the MS

Approval decision by Commission

Noti�cation by Member State

Formal investigation procedure 
(C-case)

Is the aid compatible?
Negative decision by the 

Commission
(with or without recovery)

Approval decision by Commission Recovery procedure (RC-case) (if any 
aid was given before the negative 

Commission decision)

Preliminary investigation 
(N-case)

Doubts about 
compatibility?

Yes
V

Yes
V

Yes
V

VNo

VNo

VNo
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F I G U R E 	 3
SIMPLIFIED	OVERVIE W	OF	A	COMPL AINT	PROCEDURE

Complaint by interested party

Preliminary Investigation
(CP-case)

Non-aid decision by the
Commission or withdrawal of the

complaint by the complainant

Decision by the
Commission or  withdrawal of  the

complaint by the complainant

Is it State aid?

Formal investigation procedure
(C-case)

Is the aid compatible?
Negative decision by the

Commission
(with or without recovery)

Decision by the Commission 
Recovery procedure (RC-case) 

(if any aid was given before the 
negative Commission decision)

VNo

Yes

V

Doubts about 
compatibility?

Yes

V

VNo

VNo

Yes

V
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12.   The overal l  object ive was to assess  whether  the Commission’s 
procedures ensure effective management of  State aid control . 
The main audit  quest ion was  broken down into the fol lowing 
three sub-quest ions :

(a)  Does the system of  noti f icat ions,  complaints  and ex off ic io 
enquir ies  ensure that  the Commiss ion handles  a l l  re levant 
State  a id  cases?

(b)  D o e s  t h e  Co m m i s s i o n  h ave  a d e q u ate  m a n a g e m e n t  s t r u c -
tures  and procedures  in  place for  ef fec t ive handl ing of  the 
State  a id  cases  within  the deadl ines?

(c)  D o e s  t h e  Co m m i s s i o n  m o n i to r  t h e  i m p a c t  o f  i t s  St ate  a i d 
control?

13.  The audit focused on the organisation and the decision-making 
and monitor ing processes  of  the  Commiss ion dur ing the  pe -
r iod 2008–10,  but  did  not  assess  the val id i t y  of  the decis ions 
taken by the Commiss ion.  The audit  scope covered the areas 
of  State  a id  control  for  which Competit ion DG is  responsible. 
These areas  represented 96 % of  a l l  State  a id  granted in  2009 
(exc luding ra i lways) 9 due to  the  speci f ic  la rge  volume of  a id 
granted to  the f inancia l  sec tor.

14.  The audit  work  at  Commiss ion level  inc luded:

 ο t h e  e x a m i n a t i o n  o f  a  s a m p l e  o f  5 0  ( p r e - ) n o t i f i c a t i o n s , 
30 complaints,  40 monitor ing cases  and 10 recover y  cases ; 

 ο inter views with case handlers  and case managers  of  10 dif-
ferent  units  of  Competit ion DG,  with  key staf f  of  Competi -
t ion DG’s  hor izontal  units,  as  wel l  as  with the Commission’s 
Legal  Ser vice  and the Secretar iat- General ; 

 ο review of  key management  documents ;

 ο analyt ica l  tests . 

15.  A l t h o u g h  t h e  Co u r t  h a s  n o t  a u d i te d  t h e  s ys te m s  a t  M e m b e r 
St ate  le ve l ,  i t  ha s  ca r r i ed  out  in for mat ion  v i s i t s  to  44  publ ic 
and pr ivate sec tor  stakeholders  in  e ight  Member States 10.  The 
opinions of these stakeholders were only used as an additional 
source  of  infor mat ion i f  they  were  shared by  a  large number 
of  them.

9 COM(2010) 701 final.

10 Denmark, Germany, France, 

Italy, Cyprus, Hungary, Slovenia 

and the United Kingdom.

AUDIT SCOPE AND APPROACH
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I D E N T I F Y I N G 	 R E L E VA N T 	 S TAT E 	 A I D 	 C A S E S	

16.  The Treat y  obl iges  Member  States  to  not i fy  a l l  p lanned State 
aid measures to the Commission.  The Cour t  examined whether 
the current  system of  not i f icat ions,  complaints  and ex  of f ic io 
inquir ies gives suff ic ient assurance that the Commission deals 
with  a l l  impor tant  State  a id  cases.  Paragraphs 17 to  33 exam-
i n e  w h e t h e r  t h e  Co m m i s s i o n  d o e s  e n o u g h  to  ve r i f y  w h e t h e r 
Member States fulf i l  their  obligations under the State aid rules 
and to  ra ise  M ember  States’ awareness  of  thei r  obl igat ion to 
not i fy  state  a id.

I N S U F F I C I E N T 	 CO M M I S S I O N 	 C H E C K S 	TO 	 E N S U R E 	 M E M B E R	
S TAT E S 	 A R E 	 CO M P LY I N G 	W I T H 	T H E I R 	 O B L I G AT I O N 	TO	
N OT I F Y 	 S TAT E 	 A I D

t h e  c o m m i s s i o n  h a s  n o t  m a d e  f u l l  u s e  o f  p u b l i c l y  a v a i l a b l e 
i n f o r m a t i o n 

17. 	 T h e  C o m m i s s i o n  d o e s  n o t  h a v e  a  s p e c i f i c  l e g a l  b a s i s  t o  r e -
quire  Member States  to provide i t  with information to identi fy 
the main aid- granting author it ies,  the internal  organisat ion at 
Member  State  level  or  the appl icable  not i f icat ion and control 
procedures  in  M ember  States .  Nei ther  does  i t  have  a  spec i f ic 
l e g a l  b a s i s  to  m a k e  a ny  s e c to r  o r  M e m b e r  S t a te  e n q u i r i e s  to 
ident i fy  potent ia l ly  unlawful  State  a id.  However,  the Commis-
s ion has  not  made fu l l  use  of  the  informat ion that  i s  publ ic ly 
avai lable  with a  v iew to assess ing the r isk  of  non-not i f icat ion 
of  a id.  I t  therefore  has  not  ident i f ied  categor ies  of  a id  meas-
ures  for  which the r isk  of  non-not i f icat ion is  par t icular ly  h igh 
e i t h e r  b e c a u s e  o f  t h e  i n h e re nt  r i s k  o f  t h e  m e a s u re s  o r  we a k-
nesses in the control  systems put in place by the Member State . 

18. 	 The r isk  of  non-noti f icat ion is  par t icular ly  high for  rescue and 
r e s t r u c t u r i n g  a i d ,  t a x  m e a s u r e s  a n d  t h e  s a l e  o f  l a n d  b e l o w 
market  pr ice,  which has  led to  several  complaints.  The r isk  is 
a lso  higher  for  a id  granted by regional  and local  government 
bodies,  which only  occas ional ly  grant  State  a id  and therefore 
have a  l imited k nowledge of  State  a id  rules.

OBSERVATIONS
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11 Council Regulation (EC) 

No 994/98 of 7 May 1998 on the 

application of Articles 92 and 

93 of the Treaty establishing the 

European Community to certain 

categories of horizontal State aid 

(OJ L 142, 14.5.1998, p. 1).

12 Commission Regulation (EC) 

No 800/2008 of 6 August 2008 

declaring certain categories 

of aid compatible with 

the common market in 

application of Article 87 and 

88 of the Treaty (General block 

exemption Regulation)  

(OJ L 214, 9.8.2008, p. 3).

m o n i t o r i n g  o f  b l o c k - e x e m p t e d  m e a s u r e s  i s  l i m i t e d 

19. 	  In 1998 the Council  enabled the Commission to adopt so-called 
Block Exemption Regulat ions (BERs)  for  State aid 11.  With these 
regulations,  the Commission can declare specif ic  categories of 
State  a id  compatible  with the Treat y  i f  they ful f i l  cer ta in  con-
d i t i o n s,  t h u s  exe m p t i n g  t h e m  f ro m  t h e  re q u i re m e nt  o f  p r i o r 
not i f icat ion and Commiss ion approval . 

20. 	 The Commiss ion has  introduced block  exemptions  in  severa l 
areas,  including State a id for  t ra ining,  employment,  R  & D and 
e nv i r o n m e n t a l  p r o t e c t i o n .  I n  2 0 0 8  t h e s e  b l o c k  e xe m p t i o n s 
w e r e  g r o u p e d  i n  o n e  G e n e r a l  B l o c k  E x e m p t i o n  R e g u l a t i o n 
(GBER) 12.  I n  l ine  with the bas ic  pr inciples  set  out  in  the State 
aid Action Programme (SAAP) (see paragraph 6) ,  the GBER sig -
nif icantly increased the scope of the BERs,  both in terms of the 
t ypes  of  a id  and in  terms of  the maximum amounts  involved. 
S ince 2007,  the number of  block- exempted measures  exceeds 
the number  of  not i f icat ions  (see Fi g u r e  4 ) .

F I G U R E 	 4
THE	TREND	IN	THE	NUMBER	OF	NOTIFIC ATION	AND	BLOCK-EXEMPTION	
MEASURES
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21. 	  The Commission has  recognised the increasing impor tance of 
e x  p o s t  monitor ing,  as  more and more measures are exempted 
from e x  a n t e  not i f icat ion 13.  However,  i ts  monitor ing ac t iv i ty  is 
l i m i te d  to  a  ye a r l y  d e s k  re v i e w  o f  1 5  a p p rove d  a i d  s c h e m e s 
plus 15 block- exempted measures,  selected judgmental ly.  This 
can only  give  an impress ion of  the  respec t  of  the  condit ions 
set  by  the GBER and by the Commiss ion decis ions  approving 
a id  schemes 14.

22. 	 The Commiss ion’s  2008 monitor ing exerc ise  found s igni f icant 
problems in 3  of  the 30 cases examined.  Fur thermore the use -
fu lness  of  th is  exerc ise  was  l imited because  the  Commiss ion 
was unable  to  check the indiv idual  grants  under  some of  the 
selec ted schemes as  no a id  had yet  been granted.  I t  a lso  had 
d i f f i c u l t i e s  i n  o b t a i n i n g  t h e  re q u e s te d  i n fo r m at i o n  f ro m  t h e 
Member  States. 

t h e  c o m m i s s i o n  d o e s  n o t  m o n i t o r  w h e t h e r  t h e  c e i l i n g  f o r  d e 
m i n i m i s  a i d  i s  c o m p l i e d  w i t h

23.  T h e  d e  m i n i m i s  r e g u l a t i o n 1 5  h a s  i n t r o d u c e d  a  c e i l i n g  o f 
200 000 euro below which it  is  considered that aid does not af-
fec t  trade between Member States  or  does not  distor t  compe -
t i t ion and is  therefore  not  considered to  const i tute  State  a id. 
Th e  M e m b e r  S t ate s  h ave  we l co m e d  a n d  gra d u a l l y  i n c re a s e d 
the use of  the de minimis  a id  rules,  which a l low aid  measures 
to  be implemented more quick ly. 

24.  Member  States,  when grant ing de minimis  a id,  should inform 
the  enter pr ise  concer ned of  the  de  minimis  charac ter  of  the 
a id,  request  fu l l  information f rom the enterpr ise  about  other 
de minimis  a id  received dur ing the last  three years  and care -
fu l ly  check  that  the  ce i l ing  wi l l  not  be  exceeded.  R espec t  of 
the cei l ing may also be ensured by means of  a  central  register, 
but  ver y  few Member  States  have one. 

13 See European Commission, 

Report on Competition 

Policy 2009 (http://ec.europa.

eu/competition/publications/

annual_report/2009/en.pdf).

14 As a comparison, in 2009, 

almost 1 000 block exemption 

measures were notified to the 

Commission ex post and more 

than 200 schemes were notified 

ex ante.

15 Commission Regulation 

(EC) No 1998/2006 of 

15 December 2006 on the 

application of Article 87 and 88 

of the Treaty to de minimis aid 

(OJ L 379, 28.12.2006, p. 5).
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16 When the Member State 

believes that a planned measure 

does not constitute State aid, but 

is not fully sure and would like 

the Commission to decide on it.

25.  A l though M ember  States  are  required to  record and compi le 
al l  the information regarding the application of the de minimis 
Regulation and to provide this  information to the Commission 
on written request,  in practice the Commission does not moni-
tor  the respec t  of  the condit ions  for  grant ing de minimis  a id. 
S evera l  a id- grantors  dec lared that  the  respec t  of  the  ce i l ing 
of  de minimis  a id  is  ver y  di f f icult  to  check and that  they have 
no c lear  idea i f  the cei l ing is  general ly  respec ted or  not .

t h e  c o m m i s s i o n  d o e s  n o t  s y s t e m a t i c a l l y  t r y  t o  d e t e c t  u n n o t i f i e d 
a i d  m e a s u r e s

26.  T h e  d e t e c t i o n  o f  S t a t e  a i d  m e a s u re s  t h a t  s h o u l d  h ave  b e e n 
n o t i f i e d  by  M e m b e r  St ate s  b u t  we re  n o t ,  i s  m a i n l y  b a s e d  o n 
c o m p l a i n t s  a n d  e x  o f f i c i o  e n q u i r i e s  ( s e e  p a r a g r a p h  9 ) .  T h e 
Co m m i s s i o n  o n l y  re ce n t l y  s t a r t e d  t o  re c o rd  e x  o f f i c i o  c a s e s 
s e p a r a t e l y  f ro m  c o m p l a i n t s .  T h e  n u m b e r  o f  e x  o f f i c i o  c a s e s 
(35 in  2009 and 18 in  2010)  i s  much smal ler  than the number 
of  complaints  (around 400 in  2009) .

27.  A l t h o u g h  s o m e  p o te n t i a l  n e w  S t a te  a i d  c a s e s  a re  p i c k e d  u p 
t h ro u g h  a  re v i e w  o f  t h e  p re s s ,  re s u l t i n g  i n  e x  o f f i c i o  c a s e s , 
th is  has  not  become standard prac t ice.  I ndeed,  the  Commis-
s i o n’s  l i m i t e d  m o n i t o r i n g  o f  a i d  s c h e m e s  a n d  b l o c k  e xe m p -
t i o n  m e a s u re s  ( s e e  p a ra gra p h  1 9  to  2 2 )  co n s t i t u te s  t h e  o n l y 
s ys te m a t i c  e x  o f f i c i o  a c t i v i t y  c u r re n t l y  b e i n g  u n d e r t a k e n  i n 
the State  a id  area .  The Commiss ion i tse l f  has  recognised that 
re ly ing on complaints  and l i t igat ion at  nat ional  level  i s  insuf-
f icient to ensure that Member States ful ly respect their  obliga-
t ion to  not i fy  State  a id,  and that  any  fur ther  steps  to  reduce 
the number  of  not i f icat ions  should be compensated by other 
control  mechanisms.

28.  The complexity of the concept of State aid makes it  diff icult  for 
Member States to decide whether  a  measure const itutes State 
a id and needs to be noti f ied to the Commission.  Identi fy ing i f 
cer ta in  tax  measures  are  State  a id  or  not  is  par t icular ly  d i f f i -
cult .  This  explains why about 5 % of  the notif ications are made 
fo r  re a s o n s  o f  l e g a l  ce r t a i n t y  o n l y. 1 6 As  t h e  Co u r t  o f  J u s t i ce 
of  the  European Union inter prets  the  concept  of  State  a id  in 
a  wide way,  the  Commiss ion cons iders  i t  has  l i t t le  margin  to 
decide that  a  measure does  not  const i tute  State  a id. 
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29.   I f  the Commiss ion decides  fo l lowing a  complaint  or  an ex  of-
f i c i o  e n q u i r y,  t h a t  t h e  m e a s u re  c o n s t i t u t e s  c o m p a t i b l e  a i d , 
the  absence of  not i f icat ion (or  late  not i f icat ion)  has  no con -
sequences for  the Member State or  for  the beneficiar ies.  I f  the 
Commiss ion decides  that  incompatible  a id  has  been granted, 
the benef ic iar ies  have to reimburse the aid with interest ,  as  i f 
they had received a  loan (see paragraph 68) .

30.  The Commission does not  check i f  the a id measures  for  which 
the notif ication was withdrawn, but which seemed prima facie 
to constitute State aid,  were abandoned or implemented with-
out Commission approval.  In the latter case the measure would 
constitute unlawful  State aid,  for  which the Commission could 
open an ex off ic io  case.  L ikewise for  noti f ied aid measures  for 
which the Commiss ion issued a  negat ive  decis ion.

T H E 	 CO M M I S S I O N 	 I S 	 N OT 	 P R O AC T I V E 	 E N O U G H 	 I N	
R A I S I N G 	 M E M B E R 	 S TAT E S’	 AWA R E N E S S 	 O F 	T H E I R	
O B L I G AT I O N S 	TO 	 N OT I F Y 	 S TAT E 	 A I D

t h e  n e t w o r k  o f  c o u n t r y  c o n t a c t  p o i n t s  c r e a t e d  b y  t h e  c o m m i s s i o n 
m e t  w i t h  l i t t l e  s u c c e s s

31.   I n  2 0 0 6  Co m p e t i t i o n  D G  d e c i d e d  t o  c r e a t e  c o u n t r y  c o n t a c t 
points  in  the Commiss ion.  These of f ic ia ls  (one for  each coun-
tr y)  are  the f i rst  ‘entr y  point ’ into Competit ion DG.  Their  task 
i s  l imited to  providing infor mal ,  non-binding prac t ica l  guid -
ance to  Member  States  outs ide the contex t  of  pending cases. 
However,  most  M ember  States’ a id- grant ing author i t ies  have 
never  contac ted thei r  countr y  contac t  point ,  e i ther  because 
they were not aware of  their  existence or because they did not 
feel  the need. 
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m o s t  s t a k e h o l d e r s  w o u l d  w e l c o m e  a  m o r e  p r o a c t i v e  r o l e  o f  t h e 
c o m m i s s i o n 

32.  Stakeholders  in seven of  the eight Member States vis ited stat-
ed that they would welcome a more proactive role of  the Com-
miss ion in  one or  more of  the fol lowing areas,  which warrant 
fur ther  considerat ion by the Commiss ion: 

 ο Awareness-rais ing among potential  a id- grantors  about the 
not i f icat ion dut y.

 ο The promotion of  best  prac t ices  about  the des ign of  ef fec-
t i ve  a i d  m e a s u re s  t h a t  a re  co m p l i a n t  w i t h  E U  co m p e t i t i o n 
rules.

 ο More guidance about exactly which information needs to be 
provided for  dif ferent types of  notif ication in order to al low 
t h e  Co m m i s s i o n  to  co n c l u d e  t h at  t h e  n o t i f i c a t i o n  i s  co m-
p l e t e .  Th e  s t a n d a rd i s a t i o n  o f  t h e  n o t i f i c a t i o n  fo r m  i n  t h e 
elec tronic  SANI  system has only  par t ly  solved this  problem.

 ο The publication of  a  separate,  regular ly  updated frequently 
asked quest ions  (FAQ)  sec t ion on the competit ion website 
of  the European Commiss ion.

 ο A helpdesk  func t ion to  provide  infor mat ion about  the  in-
terpretat ion of  guidel ines. 

a c c o r d i n g  t o  s o m e  s t a k e h o l d e r s ,  t h e  c o m m i s s i o n’s  g u i d e l i n e s  a r e 
t o o  c o m p l i c a t e d

33.  T h e  Co m m i s s i o n  g u i d e l i n e s  a r e  g e n e r a l l y  w e l c o m e d  b y  t h e 
s t a k e h o l d e r s .  W h i l s t  t h e s e  g u i d e l i n e s  h a v e  i n c r e a s e d  t h e 
predic tabi l i t y  of  the  Commiss ion’s  State  a id  dec is ions,  some 
s t a k e h o l d e r s  c o n s i d e r  t h e m  t o o  c o m p l i c a t e d,  i n s u f f i c i e n t l y 
c lear  and leav ing too much room for  inter pretat ion ,  caus ing 
legal  uncer ta int y.
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C A S E 	 H A N D L I N G	

34.  The Procedural  Regulat ion,  the Best  Prac t ice Code (see B ox  1 ) 
and Compet i t ion  DG’s  inter nal  M anual  of  Procedures  set  the 
rules  governing the handl ing of  not i f icat ions,  complaints  and 
recover y  cases.  The Cour t  examined whether  the Commiss ion 
has  adequate  management  struc tures  and procedures  for  ef-
fec t ive  handl ing of  the State  a id  cases  within  the deadl ines.

B O X 	 1
KEY	FEATURES	OF	THE	BEST	PR AC TICE	CODE	ADOPTED	IN	2009

 ο  In cases which are particularly novel, technically complex, sensitive, or urgent, the Commission 
will offer mutually agreed planning to the notifying Member State.

 ο The Commission will endeavour to group requests for information during the preliminary exami-
nation phase. In principle, there will therefore only be one comprehensive information request, 
normally to be sent within 4–6 weeks after the date of notification.

 ο Publication of the decision to open the formal investigation procedure within two months.

 ο Stricter enforcement of the time limits given to Member States and to interested parties to 
submit comments.

 ο The Commission will use its best endeavours to investigate a complaint within an indicative 
time frame of 12 months from its receipt.

 ο Member States and the complainants will systematically be kept informed of the closure or 
other processing of a complaint.
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T H E 	 CO M M I S S I O N 	 I S 	 H A M P E R E D 	 BY 	 A 	 L AC K 	 O F	 	
R E L I A B L E 	 M A N AG E M E N T 	 I N F O R M AT I O N 	 A N D	
O R G A N I S AT I O N A L 	 P R O B L E M S	

c o m p e t i t i o n  d g ’s  s t a t e  a i d  p r o c e d u r e s  a r e  g e n e r a l l y  c l e a r  a n d 
w e l l  r e s p e c t e d

35.  The Manual  of  Procedures  is  the main reference document  on 
case -handling procedures and is available on Competition DG’s 
intranet .  I t  i s  regular ly  updated and staf f  are  informed about 
the updates  by e -mai ls .  I t  covers  most  of  the main ac t iv i t ies, 
p rov i d i n g  c l e a r  g u i d a n ce  a s  we l l  a s  s t a n d a rd  te m p l ate s .  Th e 
manual  i s  general ly  wel l  respec ted by the case handlers,  with 
few exceptions concerning the respect of procedural  deadlines 
( s e e  p a r a g r a p h  4 8 )  a n d  t h e  u p l o a d i n g  o f  d o c u m e n t s  i n  I S I S 
(see paragraph 41) .

t h e  n u m b e r,  c o m p l e x i t y  a n d  p r i o r i t i s a t i o n  o f  c a s e s  p o s e  p r o b l e m s 

36.  S t a t e  a i d  c a s e s  r e q u i r e  c a r e f u l  a n d  d e t a i l e d  a n a l y s i s  o f  a i d 
proposals  which can be complicated and of  considerable eco -
nomic s ignif icance.  I n  some cases  they can involve matters  as 
complex  as  large aeronaut ics  projec ts  or  bank restruc tur ing. 
On average,  each of f icer  ac ts  as  case handler  for  seven cases 
and as  case assistant  for  seven others.  The resources avai lable 
fo r  o t h e r  a c t i v i t i e s  s u c h  a s  e x  o f f i c i o  e n q u i r i e s ,  m o n i t o r i n g 
ac t iv i t ies,  in i t iat ives  to  increase best-prac t ice  shar ing among 
the Member  States,  etc.  are  consequently  l imited.

37.  One of the goals of a reorganisation of Competition DG in 2007 
was to  increase the DG’s  abi l i t y  to  make more ef f ic ient  use of 
i ts  resources  through a  more f lex ible  a l locat ion of  human re -
sources between units  and direc torates,  mak ing i t  possible  to 
include in  the case team a case handler  or  case ass istant  f rom 
a  d i f ferent  unit .  However,  except  dur ing the  in i t ia l  s tages  of 
the f inancia l  cr is is ,  the t ime spent  by case handlers  on cases 
managed by other units  has remained l imited to a few percent 
of  their  tota l  work ing t ime.
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17 According to Competition DG 

indicators for State aid, less than 

6 % of the new State aid cases in 

Q2 2010 are Priority 1 whereas 

82 % are Priority 2.

38.  S ince December 2009 new State aid cases are divided into two 
priority categories on the basis  of  two main cr iter ia,  precedent 
value and enforcement  pr ior i t y : 

 ο Pr ior i t y  1  cases  are  those  regarded as  essent ia l  to  ensure 
ef fec t ive  State  a id  control ; 

 ο Pr ior i t y  2  cases  are  a l l  the cases  which are  not  pr ior i t y  1 .

39.  A l t h o u g h  t h e  p r i o r i t y  1  c a s e s  g e t  m o re  re s o u rc e s  a n d  m o re 
m a n a g e m e n t  a t t e n t i o n ,  t h e y  d o  n o t  n e c e s s a r i l y  g e t  s o l v e d 
quick ly as  they are l ikely to be the most complex cases.  As the 
case handlers  work  on several  cases  s imultaneously  and have 
to respect legal  deadlines for  al l  notif ications,  they sometimes 
have to  put  as ide a  pr ior i t y  1  case to  work  on a  lower  pr ior i t y 
n o t i f i c a t i o n  i n s te a d.  Ca s e  h a n d l e r s  co n s i d e r  t h a t  t h e y  n e e d 
fur ther guidance on al locating their  work ing time between the 
priority 2 cases which represent the majority of the workload17. 

40.  In order to ensure an optimal al location of  resources,  the man-
agement  needs  accurate  infor mat ion on the  resources  ava i l -
able  and the work load on hand throughout  the organisat ion. 
I n  2 0 0 9  Co m p e t i t i o n  D G  h a s  a c c o rd i n g l y  i n t ro d u c e d  a  t i m e 
r e p o r t i n g  p i l o t  p r o j e c t ,  c a l l e d  P E T R A .  T h i s  t o o l  a l l o w s  c a s e 
handlers to book their  work ing time to the different cases they 
wor k  on.  Par t ic ipat ion is  voluntar y  and par t ia l ,  which means 
that at  present,  the repor ts based on PETRA are only indicative 
and Competit ion DG st i l l  has  no tool  showing the ful l  pic ture . 
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18 Notice from the Commission 

on a simplified procedure for 

treatment of certain types of State 

Aid (OJ C 136, 16.6.2009, p. 3).

i n  g e n e r a l  t h e  c a s e - h a n d l i n g  i t - s y s t e m s  m e e t  u s e r  r e q u i r e m e n t s

41.  I S I S  i s  u s e d  t o  m a n a g e  a n d  m o n i t o r  a l l  S t a t e  a i d  c a s e s .  I t  i s 
a  u s e f u l  to o l  fo r  s to r i n g  t h e  i n fo r m at i o n  n e e d e d  fo r  t h e  d e -
c is ion-mak ing pur poses,  as  wel l  as  for  monitor ing deadl ines 
and planning the work .  A  number  of  repor ts  can be produced 
f rom the system,  for  example a  back log of  cases,  s tat ist ics  on 
durat ion,  etc.  However,  there  are  some weak nesses : 

 ο U n t i l  N o v e m b e r  2 0 1 0 ,  t h e  i nv e s t i g a t i o n  o f  o n e  n o t i f i c a -
t i o n  o r  co m p l a i nt  wa s  o f te n  s p l i t  i nto  s e ve ra l  p ro ce d u re s 
(see  Fi g u r e s  2  and 3 ) ,  each with  a  d i f ferent  ident i f icat ion 
number,  mak ing i t  impossible  to  assess  the total  durat ion 
of  handl ing a  not i f icat ion or  a  complaint .

 ο T h e  a s s o c i a t e d  p r o c e d u r e s  w e r e  n o t  a l w a y s  c l e a r l y  i n d i -
cated in  IS IS  mak ing i t  t ime - consuming and dif f icult  to  get 
a  c lear  over view of  the complete  case.

 ο I n  a d d i t i o n ,  fo r  3 0  %  o f  t h e  c a s e s  re v i e we d  by  t h e  Co u r t , 
s o m e  d o c u m e n t s ,  s u c h  a s  m i n u t e s  o f  m e e t i n g s ,  e - m a i l s , 
re c o rd s  o f  p h o n e  c a l l s  o r  c o n fe re n c e  c a l l s ,  we re  m i s s i n g 
f rom IS IS  and/or  they  had not  been registered in  a  t imely 
manner. 

N E W 	 P R O C E D U R E S 	 F O R 	 M A N AG I N G 	 N OT I F I C AT I O N S	
H AV E 	 N OT 	 R E S O LV E D 	T H E 	 P R O B L E M 	 O F 	T I M E L I N E S S 	 A N D	
C U M B E R S O M E N E S S	

42.  I n  2 0 0 9 ,  t h e  C o m m i s s i o n  i s s u e d  a  ‘ S i m p l i f i c a t i o n  Pa c k a g e’, 
c o n s i s t i n g  o f  a  S i m p l i f i e d  P r o c e d u r e 1 8 ( s e e  p a r a g r a p h s  5 9 
t o  6 0 )  a n d  B e s t  Pr a c t i c e  C o d e  ( B P C )  ( s e e  p a r a g r a p h  3 4  a n d 
B o x   1 )  fo r  t h e  c o n d u c t  o f  S t a t e  a i d  c o n t ro l  p ro c e d u re s .  T h e 
m a i n  o b j e c t i v e  o f  t h e  B P C  w a s  ‘ t o  p r o v i d e  g u i d a n c e  o n  t h e 
d ay- to - d ay  co n d u c t  o f  St ate  a i d  p ro ce d u re s ,  t h e re by  fo s te r -
ing a  spi r i t  of  better  cooperat ion and mutual  understanding 
bet ween the  Commiss ion ,  M ember  State  author i t ies  and the 
legal  and business  communit y.’ 
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43.  As  foreseen in  the  BPC,  the  Commiss ion has  a lso  encouraged 
Member  States  to  enter  as  ear ly  as  poss ible  into pre -not i f ica-
tion contacts outside the Simplif ied Procedure.  Pre -notif ication 
contacts aim to improve the quality of  the notif ications by clar-
i f y i n g  t h e  re m a i n i n g  q u e s t i o n s  o r  t h e  i n fo r m at i o n  w h i c h  t h e 
Commission needs to take a decision.  Even if  some aid grantors 
quest ion i ts  usefulness,  the  number  of  pre -not i f icat ion cases 
has  increased considerably  in  2009–10 (see Fi g u r e  5 ) .

t h e  p r e l i m i n a r y  i n v e s t i g a t i o n  o f  m a n y  n o t i f i c a t i o n s  t a k e s  
a  l o n g  t i m e

44.  The information provided by the Member State in the notif ica-
t ion should be suff ic ient ly  exhaust ive  to  enable  the Commis-
s ion to decide without the need for  fur ther  information.  I f  the 
n o t i f i c a t i o n  i s  i n co m p l e te ,  Co m p e t i t i o n  D G  s e n d s  a  re q u e s t 
for  complementar y  infor mat ion,  ask ing the  M ember  State  to 
reply  within 20 work ing days.  The Member  State  has  the r ight 
to  ask  for  an ex tension of  this  t ime l imit . 

F I G U R E 	 5
THE	TREND	IN	THE	NUMBER	OF	PRE-NOTIFIC ATIONS	AND	NOTIFIC ATIONS
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45.  The average t ime to  take a  decis ion increased bet ween 2005 
and 2008. 19 In 2007–08,  for  40 % of  the notif icat ions i t  took s ix 
or  more months to  make a  decis ion.  This  percentage dropped 
s ignif icantly  in  2009,  but  this  is  par t ly  explained by the f inan-
cial  cr is is  cases which have been handled par t icular ly  fast  due 
to  their  urgent  nature. 

46.  The durat ion of  the prel iminary invest igat ion is  mainly  deter -
mined by three e lements :

 ο the number of requests for information (REQ) sent by the Com-
mission to the Member State;

 ο the time taken by the Member State to reply to the REQ;

 ο the time taken by the Commission to either take a decision or 
send another REQ (maximum two months).

 F o r  o n e  t h i r d  o f  t h e  n o t i f i c a t i o n s  i n  t h e  s a m p l e  t h e  C o m m i s s i o n 
s e n d s  t w o  o r  m o r e  r e q u e s t s  f o r  i n f o r m a t i o n

47.  As  stated in  the M anual  of  Procedures,  the  case  team should 
endeavour  to  group requests  for  information dur ing the pre -
l iminar y investigation phase.  In principle,  there should be only 
o n e  co m p re h e n s i ve  i n fo r m at i o n  re q u e s t  d u r i n g  t h e  p re l i m i -
nar y investigation phase,  normally to be sent within 4–6 weeks 
after the date of  notif ication.  One fur ther request can be made 
i n  e xce p t i o n a l ,  d u l y  j u s t i f i e d  c a s e s .  H owe ve r,  i n  2 8  %  o f  t h e 
cases  sampled where  the  Commiss ion has  for mal ly  asked for 
fur ther  information,  three or  more REQs were sent . 

  Requests  for  information are of ten sent  close to the legal  deadline

48.  The REQs were sent  by the Commission on average 50 days  fol -
lowing the not i f icat ion or  the latest  submiss ion of  information 
from the Member State.  As many REQs need to be translated and 
case  handlers  are  managing the  deadl ines  of  severa l  cases  s i -
multaneously,  some REQs are only sent just  before the 2-month 
d e a d l i n e  e x p i re s .  I n  4  o f  t h e  4 3  n o t i f i e d  c a s e s  re v i e we d,  t h e 
legal  two-month deadline for  the Commission to send a request 
for  information or  to make a decis ion (either to approve the aid 
or  to  launch a  formal  invest igat ion)  has  been exceeded. 

19 Source: Competition DG, State 

aid indicators, section IV.10.b. 

Competition DG’s timeliness 

indicators reports the duration 

between the opening and the 

closure of decided cases by year 

of opening and are therefore 

overly flattering for recent 

years as still undecided cases, 

which have by definition long 

durations, are excluded.
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	 Mem b er States  f requently  do not  reply  within the deadl ine set  by 
t h e  C o m m i s s i o n

49.  The large volume and the complexit y  and detai l  of  the ques-
tions sent by the Commission make it  challenging for the Mem-
ber  State  to  reply  within  20 work ing days.  The administrat ive 
st ruc ture  of  a  M ember  State  can a lso  cause  fur ther  delays  in 
r e p l y i n g  t o  t h e  Co m m i s s i o n .  Fo r  e x a m p l e ,  t h o s e  w i t h  a  d e -
ce nt ra l i s e d  a d m i n i s t rat i o n  h ave  a  re p o r t i n g  s t r u c t u re  w h i c h 
involves  several  levels  of  author i t y  through which the repl ies 
must  be channel led. 

50.  Based on the sample of notif ications reviewed by the Cour t,  the 
average t ime taken for  the Member  State  to  provide the infor -
mation was 33 work ing days.  For  40 % of  the not i f ied cases  in 
the sample,  the Member  States  did  not  provide the requested 
i n fo r m at i o n  o n  t i m e,  n e i t h e r  w i t h i n  t h e  2 0  wo r k i n g  d ays  n o r 
within  the revised t imetable  agreed with the Commiss ion. 

t h e  f o r m a l  i n v e s t i g a t i o n  p r o c e d u r e  i s  a l s o  l e n g t h y

51.  T h e  C o m m i s s i o n  i s  o b l i g e d  t o  o p e n  a  f o r m a l  i n v e s t i g a t i o n 
p ro c e d u re  w h e n e ve r  i t  h a s  s e r i o u s  d i f f i c u l t i e s  o r  d o u b t s  i n 
determining the compatibil ity of  the aid with the internal  mar-
ket  and/or  di f f icult ies  of  a  procedural  nature in  obtaining the 
necessar y information.  For more than half  of  the cases notif ied 
in  2005–08 i t  took more than s ix  months  to  take a  decis ion to 
open a  formal  procedure 20.

52.  The Commiss ion should as  far  as  poss ible  endeavour  to  adopt 
a  decis ion for  not i f ied cases  within  18 months  f rom the open-
i n g  o f  t h e  f o r m a l  i n v e s t i g a t i o n  p r o c e d u r e 2 1.  T h e  n u m b e r  o f 
c a s e s  e x c e e d i n g  t h e  r e c o m m e n d e d  d u r a t i o n  o f  1 8  m o n t h s 
i s  3 8  %  ( 9 / 2 4 )  f o r  f o r m a l  i n v e s t i g a t i o n  p r o c e d u r e s  l a u n c h e d  
in 2005,  13 % (4/31) in 2006,  33 % (9/27) in 2007 and 18 % (3/17) 
in  2008.  When a lso  tak ing into  account  the  pre l iminar y  inves-
t i g at i o n ,  t h e  to t a l  d u rat i o n  b e t we e n  t h e  n o t i f i c at i o n  a n d  t h e 
Commiss ion decis ion in  these cases  exceeded 2  years.

20 Concerning the years 2008 

and 2009 the figures are 

inconclusive as there are still 

several undecided cases.

21 Article 7(6) of the Procedural 

Regulation
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53.  S t a k e h o l d e r s  i n  a l l  M e m b e r  St ate s  v i s i te d  s a i d  t h at  t h e  c a s e 
h a n d l i n g  p r o c e d u r e s  t a k e  t o o  l o n g .  M o s t  p r o b l e m a t i c  a r e 
i n d i v i d u a l  a i d  p ro j e c t s ,  e s p e c i a l l y  t h o s e  w h i c h  t h e  Co m m i s -
s ion submits  to  an in- depth economic  assessment  (see  para -
graphs 55 to  56) .  This  can have negat ive  ef fec ts  for  the Mem-
b e r  S t a t e s  s u c h  a s  d e l a y i n g  n a t i o n a l  l e g i s l a t i o n  o r  t h e  r i s k 
of  los ing potent ia l  investors .  There  are  of ten changes  in  the 
composit ion of  the Commission case teams which may fur ther 
delay  procedures.

t h e  u s e  o f  m u t u a l l y  a g r e e d  p l a n n i n g  h a s  b e e n  l i m i t e d  s o  f a r

54.  I n  September 2009,  the Best  Prac t ices  Code introduced Mutu-
al ly  Agreed Planning (MAP) .  The M ember  State  and the Com-
m i s s i o n  c a n  m u t u a l l y  a gre e  o n  t h e  p r i o r i t y  t re at m e nt  o f  t h e 
case,  on the information to be provided by the Member State, 
o n  t h e  l i k e l y  fo r m  a n d  t h e  d u rat i o n  o f  t h e  a s s e s s m e nt  m a d e 
by  t h e  Co m m i s s i o n .  I n  re t u r n  fo r  t h e  M e m b e r  S t ate’s  e f fo r t s 
in  providing al l  the necessar y information in a  t imely manner, 
the Commission wil l  endeavour to respect the mutually agreed 
t ime frame when investigating the case.  No indications of  MAP 
were found for  any of  the cases  reviewed dur ing the audit . 

t h e  n e w  r e f i n e d  e c o n o m i c  a p p r o a c h  i s  i n s u f f i c i e n t l y  c l e a r  t o  t h e 
s t a k e h o l d e r s 

55.  T h e  n e w  a r c h i t e c t u r e  s e t  o u t  i n  t h e  2 0 0 5  S A A P  ( s e e  p a r a -
g r a p h   6 )  i s  b a s e d  o n  a  ‘ 3 - s t r e a m  s y s t e m’ :  b l o c k  e xe m p t i o n , 
s t a n d a rd  a s s e s s m e n t  a n d  d e t a i l e d  a s s e s s m e n t .  I n  p r i n c i p l e , 
State a id measures  not i f ied to the Commission are to be scru-
t in ised apply ing a  standard assessment.  Detai led assessment 
appl ies  to  a  smal l  number  of  speci f ic  cases  (e.g.  cer ta in  large 
investment  projec ts) .
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56.  Such detai led assessment may include a  ref ined economic ana
lys is 22,  des igned to  provide the Commiss ion with a  robust  ana
lys is  of  the l ikely  economic  impac t  of  a  State  a id.  This  focuses 
on a ‘balancing test ’.  ‘ The assessment of  the compatibi l ity of  an 
a id is  fundamental ly  about  balancing i ts  negat ive ef fec ts  with 
i ts  pos i t ive  ef fec ts  in  ter ms of  a  contr ibut ion to  the  achieve -
ment  of  wel l - def ined objec t ives  of  common interest .’ 23 

57.  T h e s e  n e w  a r r a n g e m e n t s  h a v e ,  h o w e v e r,  r a i s e d  c o n c e r n s 
among stakeholders,  who have var ied v iews on the ef fec t ive -
n e s s  o f  t h e  Co m m i s s i o n’s  re f i n e d  e co n o m i c  a p p ro a c h .  S o m e 
b e l i e v e d  t h a t  i t  o n l y  p r o l o n g s  t h e  a p p r o v a l  p r o c e d u r e  a n d 
creates more uncer tainty,  whilst  others found it  a  posit ive way 
to examine the real  impact  of  the proposed measure and were 
disappointed that  the Commiss ion did not  use i t  more. 

58.  The Commission carr ied out a public consultation on this issue 
in 2009 and published the results of  this exercise in early 2011. 
However,  the  Commiss ion has  not  yet  responded to  the con -
cerns  about  the ref ined economic  approach expressed in  this 
consultat ion.  Successful  operat ion of  the state  a id  regime re -
q u i re s  a  h i g h  d e gre e  o f  m u t u a l  u n d e r s t a n d i n g  b e t we e n  t h e 
Commiss ion and stakeholders  in  Member  States.

t h e  s i m p l i f i e d  p r o c e d u r e  i n t r o d u c e d  i n  2009  w a s  l i t t l e  u s e d  s o  f a r

59.   A Simplif ied Procedure (SP)  was introduced ‘ to examine within 
an accelerated t imeframe cer tain types of  State suppor t meas -
u r e s  w h i c h  o n l y  r e q u i r e  t h e  C o m m i s s i o n  t o  v e r i f y  t h a t  t h e 
m e a s u r e  i s  i n  a c c o r d a n c e  w i t h  e x i s t i n g  r u l e s  a n d  p r a c t i c e s 
without  exerc is ing any discret ionar y  powers’.  This  may prove 
to be a useful  init iat ive but i t  is  dif f icult  to judge its  effective -
ness  as  i t  has  been l i t t le  used so far. 

22 The staff working paper 

‘Common principles for an 

economic assessment of the 

compatibility of State aid 

under Article 87.3 EC-Treaty’, 

6 May 2009 explains the 

methodology used by the 

Commission in examining cases 

submitted to a refined economic 

analysis (http://ec.europa.eu/

competition/state_aid/reform/

reform.html).

23 Paragraph 9 of the Common 

principles for an economic 

assessment of the compatibility 

of State aid under Article 87.3 

EC-Treaty.
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60.  In  2010,  the SP was  used for  21 cases .  This  i s  less  than 4  % of 
the total  number of  not i f icat ions received.  I ts  l imited use can 
be ascr ibed to  the fol lowing factors :

 ο The Commiss ion reser ves  the r ight  to  rever t  to  the normal 
procedure i f  one of  the safeguards/exclus ions  foreseen in 
the Not ice  on S impl i f ied Procedure appl ies ;

 ο Member  States  are  re luc tant  to  use SP because,  unl ike  for 
normal  noti f icat ions,  a  summar y of  the noti f icat ion is  pub -
l ished on the Commission website,  which gives the possibil -
i t y  for  interested par t ies  to  submit  obser vat ions ;

 ο The str ic t  condit ions  for  appl icat ion of  the SP;

 ο The SP only applies to straightfor ward notif ied cases,  which 
are  usual ly  approved within  s ix  months  in  the normal  pro -
cedure any way ;

 ο Th e  S P  m u s t  b e  p re ce d e d  by  co m p u l s o r y  p re - n o t i f i c at i o n 
(PN)  contac ts. 

CO M P L A I N T S 	 CO N T I N U E 	TO 	TA K E 	 A 	 LO N G 	T I M E 	TO	
R E S O LV E 	 A N D 	T H E 	 P R O C E D U R E 	 I S 	 N OT 	T R A N S PA R E N T

61.  Competitors  or  other interested par t ies who bel ieve that a  cer-
ta in  measure  const i tutes  State  a id  can compla in  to  the  Com-
miss ion.  A  complaint  form is  avai lable  on the European Com -
miss ion’s  website  and can e i ther  be f i l led in  onl ine or  sent  by 
p o s t ,  m a k i n g  i t  re l a t i ve l y  e a s y  to  l o d g e  a  co m p l a i n t .  S e ve ra l 
complaints  fa l l  outs ide the remit  of  Competit ion DG’s  compe -
tence and are  e i ther  c losed af ter  a  l imited examinat ion of  the 
compla int  or  t ransfer red to  another  DG such as  Taxat ion  and 
Customs Union DG.  Some complaints  received and handled by 
Competit ion DG are not motivated by concerns about potential 
distor t ion of  competit ion,  but  by e.g.  environmental  concerns.
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62.   Both the number of  complaints received and the stock of  pend-
ing complaints  have r isen steadi ly  dur ing the per iod 2006–10 
( s e e  F i g u r e  6 ) .  H a l f  w e r e  p e n d i n g  fo r  m o r e  t h a n  o n e  y e a r 2 4, 
a l m o s t  a  q u a r te r  fo r  m o re  t h a n  t wo  ye a r s  a n d  a  fe w  e ve n  fo r 
more than f ive  years.  The back log is  par t icular ly  impor tant  in 
the area of  transpor t .  These cases were taken over by Competi -
t ion DG from Energy and Transpor t  DG in  ear ly  2010 fol lowing 
the reorganisat ion of  the Commiss ioners’ por t fol ios .

63.  There are no legal ly  binding deadl ines for  complaint  handl ing 
whereas for  noti f icat ions str ic t  deadl ines apply.  Never theless, 
Ar t ic le  10  of  the  Procedura l  R egulat ion obl iges  the  Commis-
s ion to  examine the complaints  ‘without  delay ’. 

64.  Non-priority complaints are often dealt  with at t imes when the 
responsible  case handler  does not  have more urgent  work .  As 
a result ,  both the prel iminar y and the formal investigation can 
take a long time. Ten cases 25 out of  the 30 complaints reviewed 
by the Cour t  were not  decided or  c losed within  t wo years.  I n 
several  cases no act ion was taken for  more than a year.  Half  of 
al l  CP cases are not decided within one year 26 and the majority 
o f  fo r m a l  i nve s t i g a t i o n  p ro ce d u re s  a l s o  t a k e  m o re  t h a n  o n e 
ye a r.  Co m p l a i n a nt s  h ave  t h e  p o s s i b i l i t y  to  b r i n g  t h e  c a s e  to 
the  Cour t  of  Just ice  of  the  European Union for  fa i lure  to  ac t 
(Ar t ic le  265 TFEU) ,  but  only  in  a  few cases  have they done so. 

24 Compared to 192 on 

1.1.2008, 233 on 1.1.2009 and 

270 on 30.10.2010, showing a 

continuous increase.

25 This number can still increase 

as some cases are still pending.

26 Source: Commission Indicators 

for State aid. These statistics 

actually underestimate the time 

needed to examine a complaint, 

as some CP cases are closed 

either by transferring the case 

to another DG or by opening a 

formal investigation procedure. 

In both scenarios the closure of 

the CP case is not the end of the 

procedure from the point of view 

of the complainant.

F I G U R E 	 6
INCREASING	NUMBER	OF	COMPL AINTS	
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65.   I n  s ix  cases  in  the Cour t ’s  sample of  30 complaints,  the Com-
miss ion did not  for ward the complaint  within  t wo months  to 
the Member  State  with a  request  for  information.  I n  11 cases, 
the Member  State  and/or  the complainant  were not  informed 
a b o u t  t h e  p r o g r e s s  o f  t h e  c a s e  f o r  m o r e  t h a n  o n e  y e a r.  I n 
s i x  c a s e s  t h e  M e m b e r  St ate  a n d / o r  t h e  co m p l a i n a nt  wa s  n o t 
infor med about  the  c losure  of  the  case,  caus ing legal  uncer-
t a i n t y  a s  M e m b e r  S t a te s  d o  n o t  k n ow  i f  t h e y  a re  a l l owe d  to 
cont inue grant ing the a id  or  not .

66.  The  late  opening or  lack  of  opening of  the  for mal  invest iga -
tion procedure also reduces the transparency of the procedure 
as  thi rd  par t ies  are  only  informed about  the case and get  the 
oppor tunit y  to  comment  af ter  the  publ icat ion in  the O ff ic ia l 
Journal  of  the decis ion to  open a  formal  invest igat ion proce -
d u re  ( t wo  to  s i x  m o n t h s  a f te r  t h e  d e c i s i o n  h a s  b e e n  t a k e n ) . 
Publ icat ion i s  of ten delayed by  the  requirement  to  t rans late 
t h e  d e c i s i o n  i n  a l l  o f f i c i a l  E U  l a n g u a g e s  a n d  by  t h e  n e e d  to 
produce a  non- conf ident ia l  vers ion of  the decis ion. 

67.  T h e  C o m m i s s i o n  t r i e s  t o  c l o s e  u n f o u n d e d  c o m p l a i n t  c a s e s 
without an off ic ia l  Commission decis ion taken by the Col lege. 
I f  the Commiss ion is  of  the opinion that  there are  insuff ic ient 
e lements  to  suppor t  the existence of  unlawful  a id,  a  letter  i s 
sent  to  the  compla inant .  The  compla inant  may on that  bas is 
decide not to pursue his complaint,  which wil l  then be deemed 
to have been withdrawn. Only for  a minority of  complaints has 
such a  letter  been sent  within  12 months  af ter  the complaint 
was  lodged.

E N F O R C E M E N T 	 O F 	 R E CO V E RY 	 D E C I S I O N S	

68.  R e c o v e r y  o f  u n l a w f u l  S t a t e  a i d  h a s  n o t  b e e n  c o n c e i v e d  a s 
penal t y,  but  as  a  means  to  restore  the  s i tuat ion prev ious  to 
the grant ing of  the i l legal  and unlawful  a id ’. 27 This  objec t ive 
is  obtained once the aid (plus interest)  is  repaid by the recipi-
e n t  w h o  e n j oye d  a n  a d v a n t a g e  ove r  i t s  co m p e t i to r s  o n  t h e 
market .  The Member  State  must  take a l l  necessar y  measures 
to recover  the aid from the benefic iar y  in  accordance with i ts 
nat ional  procedures.

27 COM(2010) 282 final of 

3 June 2010 — Report from 

the Commission — Report 

on Competition Policy 2009, 

SEC(2010) 666. 
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69.  E f fe c t i ve  e n fo rc e m e n t  o f  S t a t e  a i d  re c ove r y  d e c i s i o n s  i s  e s -
sential  for  the credibi l i ty  of  the Commission’s  State aid pol ic y, 
a n d  i t  i s  co n s i d e re d  a s  a  p r i o r i t y  u n d e r  t h e  St ate  Ai d  Ac t i o n 
Plan (SAAP)  (see paragraph 6) . 

t h e  c o m m i s s i o n  h a s  h a l v e d  t h e  n u m b e r  o f  a c t i v e  p e n d i n g  r e c o v e r y 
c a s e s  s i n c e  2005

70.  Since 2003, recover y decisions have been followed up by a spe -
cial ised team. The Commission managed to reduce the number 
of  ac t ive  pending recover y  cases  f rom a  high of  94 at  the end 
of  2005 to  41 at  the end of  2010 (see Fi g u r e  7 ) .

71.  The number of pending recover y cases continued its downward 
t re n d  i n  2 0 0 8 – 1 0 ,  a l b e i t  a t  a  s l owe r  p a ce.  Th i s  i s  d u e  to  t h e 
‘provis ional  c losure’ of  13 recover y  cases 28.

28 Since July 2008, 

the Commission provisionally 

closes ‘recovery cases for which 

the Member State has adopted 

all the necessary measures 

available in its national system, 

but recovery cannot be 

considered as fully executed. 

Provisionally closed recovery 

cases can be reopened, in 

particular when the judgment 

on which the provisional closure 

was based is overruled.

F I G U R E 	 7
THE	TREND	IN	THE	NUMBER	OF	PENDING	RECOVERY	C ASES
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e n f o r c e m e n t  o f  m a n y  r e c o v e r y  d e c i s i o n s  t a k e s  t o o  l o n g

72.  Few Commiss ion recover y  dec is ions  are  executed with in  the 
four  months  deadl ine  set  by  the  Commiss ion .  M ost  recover y 
d e c i s i o n s  a r e  r e fe r r e d  t o  t h e  Co u r t  o f  J u s t i c e  e i t h e r  b y  t h e 
M ember  State  and/or  the  benef ic iar y  (ac t ion for  annulment) 
a n d / o r  by  t h e  Co m m i s s i o n  ( a c t i o n  fo r  n o n - c o m p l i a n c e  w i t h 
Commission decis ion) .  S ince 2005,  the Commission has f i led a 
Cour t action against several  Member States which fai led to im-
plement  a  recover y  decis ion.  S ince 2009,  the Commiss ion has 
a lso  launched s ix  infr ingement  procedures 29 against  Member 
States  who have not  taken the necessar y  measures  to  comply 
with the judgment of  the Cour t  of  Just ice,  ask ing i t  to  impose 
a  f ine or  penalt y.

73.  S o m e  o l d  re cove r y  c a s e s  a re  p e n d i n g  fo r  1 0  to  2 0  ye a r s  b e -
cause of  the  lengthy procedures  before  both nat ional  cour ts 
(Member  State  versus  benef ic iar y)  and Cour t  of  Just ice  of  the 
Eu ro p e a n  U n i o n  (Co m m i s s i o n  ve r s u s  M e m b e r  St ate ) .  Th e  av-
erage age of  the 41 pending recover y  cases  in  July  2010 was 
almost f ive years.  Four teen of them are pending for 10 or more 
years .  S evera l  other  provis ional ly  c losed cases  are  a lso  more 
t h a n  1 0  ye a r s  o l d.  Th e  Co m m i s s i o n’s  e n fo rce m e nt  o b j e c t i ve, 
to c lose or  br ing to Cour t  the recover y cases within two years, 
was  met  in  2008–10 in  only  about  hal f  of  the cases.  The t rend 
has  improved dur ing this  per iod ( f rom 28  % in  the f i rst  hal f  of 
2008 to  57 % in  the second hal f  of  2010) .

74.  A n o t h e r  r e a s o n  f o r  t h e  l e n g t h y  r e c o v e r y  p r o c e d u r e s  i s  t h e 
di f f icult y  to  ident i fy  a l l  benef ic iar ies  of  a id  schemes and the 
ex a c t  a m o u nt  o f  t h e  a i d  to  b e  re cove re d.  Th e  Co m m i s s i o n  i s 
not  legal ly  required to  f ix  the exac t  amount  to  be recovered, 
but usual ly  specif ies  the method to be used by Member States 
to calculate the amounts to be recovered. Some Member States 
would welcome more help f rom the Commiss ion in  establ ish-
ing the amount  to  be recovered.

29 Some of those procedures 

include more than one Court 

case.
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P R O M P T 	 R E AC T I O N 	 BY 	T H E 	 CO M M I S S I O N 	TO	 	
T H E 	 F I N A N C I A L 	 C R I S I S	

t h e  a p p r o v a l  p r o c e d u r e  w a s  r a p i d

75.  Urgent  cr is is  cases  have been handled much faster  than non-
cr is is  cases by rely ing on less  formal  correspondence with the 
Member States and more informal  exchange of  information by 
p ho ne  c a l l s  a nd  e - ma i l s .  M a ny M e mb er  St ate s  a ls o  a ccep ted 
to receive correspondence and decis ions in Engl ish ( language 
waiver)  in  order  to  speed up the procedure and benef ic iar ies 
we re  i nvo l ve d  m o re  c l o s e l y  i n  t h e  p ro c e d u re .  S e ve r a l  c a s e s 
were solved within  days.

76.  Whi le  the addit ional  work load was init ia l ly  absorbed through 
over t ime,  Competit ion DG managed to  more than double  the 
number of  case handlers  deal ing with aid to the f inancial  sec-
tor  in  2009 by creat ing a  Financia l  Cr is is  Task  Force.

t h e  c o m m i s s i o n  i s s u e d  s p e c i f i c  g u i d a n c e  f o r  c r i s i s - r e l a t e d  
a i d  m e a s u r e s 

77.  I n  response to  the  urgenc y  of  the  s i tuat ion,  the  Commiss ion 
quick ly adopted specif ic  guidance on State aid to the f inancial 
sector30,  complementing the existing Rescue and Restructuring 
Guidel ines 31.  This  guidance was  welcomed by Member  States, 
b u t  t h e r e  w a s  a l s o  s o m e  c r i t i c i s m  c o n c e r n i n g  t h e  r o o m  fo r 
interpretat ion of  cer ta in  condit ions.

78.   The Commission’s  rapid response and pragmatic  att i tude con-
t r i b u t e d  t o  a v o i d i n g  t h e  b a n k r u p t c y  o f  a ny  m a j o r  f i n a n c i a l 
inst itution headquar tered in the EU.  The system of  provis ional 
a p p rov a l  o f  t h e  a i d  fo r  a  p e r i o d  o f  s i x  m o n t h s ,  m a d e  i t  p o s-
s ible  to  give a id  quick ly  and legal ly,  reta ining the poss ibi l i t y 
to  examine the case in  more detai l  later.

30  Communications from 

the Commission on:  

The application of State aid 

rules to measures taken in 

relation to financial institutions 

in the context of the current 

global financial crisis (OJ C 270, 

25.10.2008, p. 8); 

The recapitalisation of financial 

institutions in the current 

financial crisis: limitation of 

aid to the minimum necessary 

and safeguards against undue 

distortions of competition  

(OJ C 10, 15.1.2009, p. 2); 

The treatment of impaired asset 

in the Community banking 

sector (OJ C 72, 26.3.2009, p. 1); 

The return to viability and the 

assessment of restructuring 

measures in the financial sector 

in the current crisis under 

the State aid rules (OJ C 195, 

19.8.2009, p. 9).

31  Communication from the 

Commission — Community 

Guidelines on State aid for 

rescuing and restructuring  

firms in difficulty (OJ C 244, 

1.10.2004, p. 2).
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t h e  c o m m i s s i o n  s o u g h t  t o  p r e s e r v e  a  l e v e l  p l a y i n g  f i e l d 

79.  To prevent f inancial  institutions from using the aid to strength-
en their  market  posit ion to  the detr iment  of  competitors,  the 
Commiss ion had to  look into the condit ions  under  which the 
aid was provided to the banks.  In  cer tain cases,  this  led to the 
d i ve s t m e nt  o f  ce r t a i n  a c t i v i t i e s  a n d / o r  e n d i n g  ce r t a i n  p ra c -
t ices ( for  instance a pr ice - leadership ban) .  Member States and 
aid beneficiar ies are required to submit periodic (mostly quar-
ter ly  or  b iannual )  implementat ion repor ts.

80.  Co m p e t i t i o n  D G ’s  Fi n a n c i a l  C r i s i s  Ta s k  Fo rce  c l o s e l y  fo l l ows 
u p  t h e  d e c i s i o n s  i n  t h e  m a i n  re s c u e  a n d  re s t r u c t u r i n g  c a s e s 
of  f inancia l  inst i tut ions.  I n  some of  these cases,  s low or  inad-
equate implementation of  the condit ions or  the commitments 
g i v e n  w a s  n o t e d ,  b u t  t h e s e  a n o m a l i e s  w e r e  b r o u g h t  t o  t h e 
attent ion of  the Member  State  concerned and fol lowed up by 
Competit ion DG’s  ser v ices. 

t h e  u p t a k e  o f  t h e  t e m p o r a r y  f r a m e w o r k  i n t e n d e d  t o  f a c i l i t a t e  a i d 
t o  t h e  r e a l  e c o n o m y  w a s  l i m i t e d

81.  As  par t  of  the European Economic  Recover y  Plan,  on 19 Janu-
a r y  2 0 0 9  t h e  Co m m i s s i o n  a p p rove d  a  Te m p o ra r y  Fra m e wo r k 
( TF) 32 (see B ox  2 )  to  give Member  States  addit ional  poss ibi l i -
t i e s  to  a d d re s s  t h e  e f fe c t s  o f  t h e  c re d i t  s q u e e ze  o n  t h e  re a l 
economy and to maintain continuit y  in  the companies’ access 
to  f inance.  With the except ion of  the poss ibi l i t y  to  grant  l im-
ited amounts  of  up to 500 000 euro as  compatible aid 33,  which 
was  welcomed by most  Member  States,  and a id  in  the form of 
guarantees,  the uptake of  the TF  was  l imited. 

32 Temporary Community 

framework for State aid 

measures to support access 

to finance in the current 

financial and economic crisis 

(OJ C 83, 7.4.2009, p. 1); as 

further amended by (OJ C 261, 

31.10.2009, p. 2), and (OJ C 303, 

15.12.2009, p. 6). 

33 Which is not included in 

the statistics as de minimis  

aid is considered not to be aid 

according to the definition of 

Article 107(1) TFEU. 
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82.  Most  poss ibi l i t ies  provided by the TF  were only  used by a  mi-
nority of  Member States and moreover Member States granted 
in  2009 only  2 ,7  % of  the approved volume of  the TF schemes. 
O n e  o f  t h e  re a s o n s  w a s  t h a t  t h e  d u r a t i o n  o f  t h e  T F  w a s  t o o 
s h o r t  ( l e s s  t h a n  t wo  ye a r s ,  u nt i l  t h e  e n d  o f  D e ce m b e r  2 0 1 0 ) 
to  a l low Member  States  to  e laborate,  approve and implement 
a id  measures  under  the TF. 

83.  On 1  December  2010,  the Commiss ion prolonged the TF  unt i l 
31 December 2011,  but  with str ic ter  condit ions and a  gradual 
phasing- out.  S ince 1 Januar y 2011,  ever y bank requir ing State 
suppor t ( in the form of capital  or  impaired asset measures)  has 
to  submit  a  restruc tur ing plan to  the Commiss ion.

B O X 	 2
THE	TEMPOR ARY	FR AME WORK

As announced in its European Economic Recovery Plan, the Commission introduced a number of 
temporary measures to allow Member States to address the exceptional difficulties of companies 
to obtain finance. The TF allows Member States to grant, under certain conditions and until the 
end of 2010:

(a) Grants of limited amounts of up to 500 000 euro per company over a period of three years;

(b) State guarantees for loans at a reduced premium;

(c) Subsidised loans, in particular for the production of green products;

(d) Risk capital aid to 2,5 million euro per SME per year.
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M O N I TO R I N G 	 BY 	T H E 	 CO M M I S S I O N	

84.  The Commission publishes each year a State aid Scoreboard as-
sessing the progress made towards reaching the Lisbon objec-
t ives of  less  and more targeted State aid and also assesses the 
impac t  of  i ts  State  a id  control  on an ad hoc bas is .  Paragraphs 
85 to 95 assess whether the data col lected by the Commission 
i s  re l iable  and exhaust ive,  as  wel l  as  whether  the  impac t  as -
sessment  carr ied out  by the Commiss ion is  suf f ic ient .

T H E 	 S TAT E 	 A I D 	 D ATA 	 P R O V I D E D 	 BY 	T H E 	 M E M B E R 	 S TAT E S	
I S 	 I N CO M P L E T E 	 A N D 	 I N S U F F I C I E N T LY 	 R E L I A B L E

t h e r e  a r e  p r o b l e m s  i n  o b t a i n i n g  s t a t e  a i d  d a t a  f r o m  m e m b e r  s t a t e s 

85. 	 In the f irst  quar ter of  the year,  the Commission sends a spread-
sheet to the Member States,  for  completion with the f igures of 
the  ac tual  State  a id  expenditure  for  each of  the  l i s ted meas -
ures granted dur ing the previous year.  The data received from 
the Member  States  are  of  var y ing qual i t y  and the Scoreboard 
team (see paragraph 90) spends a lot of t ime checking the data 
and adding miss ing amounts.  Most  stakeholders  consider  the 
current  Scoreboard procedure as  ver y  resource - intensive. 

86. 	  Several  stakeholders repor ted problems in obtaining data from 
regional and local  public authorit ies,  as in most Member States 
the State aid coordination body in the national  or  federal  Min-
istr y  does  not  have any control  or  super visor y  author i t y  over 
regional  or  local  governments.  As  a  result ,  the State  a id  data 
provided by the Member States and used by the Commission is 
l ikely  to be incomplete,  but  the Commission’s  State aid Score -
board does  not  contain  any reser vat ions.

87. 	 M any M ember  States  are  late  in  providing the data ,  but  only 
o n e  i n f r i n g e m e n t  p r o c e d u r e  h a s  b e e n  l a u n c h e d  fo r  n o t  r e -
s p e c t i n g  t h e  d e a d l i n e  s o  f a r 3 4.  O n e  o f  t h e  m a i n  p ro b l e m s  i s 
that  the  centra l  State  a id  coordinat ion unit  ( i f  any)  does  not 
have an ef f ic ient  centra l ised system mak ing i t  poss ible  to  di -
rectly  produce the data requested by the Commission,  but has 
to  obtain  i t  f rom a  large number  of  a id- grant ing author i t ies.

34 Set by the Implementing 

Regulation No 794/2004.
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35 COM(2010) 701 final.

s e v e r a l  t y p e s  o f  a i d  a r e  e x c l u d e d  f r o m  t h e  s t a t e  a i d  s t a t i s t i c s 

88. 	 The Scoreboard covers State aid as defined under Ar ticle 107(1) 
TFEU granted by Member  States  dur ing the repor ted year  (see 
paragraphs 3  to  4) .  This  def init ion is  narrower  than the def ini-
t ion used by most  Member  States  in  their  nat ional  repor ts. 

89. 	 Aid to  the ra i lways  sec tor  i s  excluded,  even though more and 
more nat ional  ra i lway markets  have been opened up to  com-
petit ion.  As one of  the most impor tant aid-receiving sectors is 
excluded,  the State aid data provided to and publ ished by the 
Commission cannot be considered complete.  The Autumn 2010 
S t a te  A i d  S co re b o a rd  fo r  t h e  f i r s t  t i m e  m e n t i o n s  t h a t  a i d  to 
ra i lways  is  repor ted by Member  States  to  amount  to  33,1   bi l -
l ion euro or 0,3 % of EU-27 GDP in 2009,  but it  does not include 
a id  to  ra i lways  in  i ts  tota ls  for  lack  of  comparable  data 35.

t h e  c a l c u l a t i o n  m e t h o d  f o r  s o m e  t y p e s  o f  a i d  i s  q u e s t i o n a b l e

90.  After having received the spreadsheets completed by the Mem-
ber States,  the Scoreboard team of Competit ion DG carr ies out 
a  ser ies  of  checks  to  detec t  potent ia l  anomal ies ,  inc luding a 
compar ison of  the  data  provided by  the  M ember  States  with 
the approved budget  and previous  years’ amounts. 

91.  H owe ve r,  M e m b e r  St ate s  e n co u nte r  d i f f i c u l t i e s  i n  p rov i d i n g 
t h e  Co m m i s s i o n  w i t h  re l i a b l e  b u d g e t  e s t i m a t e s  i n  t h e  S A N I 
not i f icat ion.  I n  many cases  i t  i s  unk nown how successful  the 
measure  wi l l  be.  S ome a id- grantors  systemat ica l ly  input  the 
e x p e c t e d  e x p e n d i t u re  fo r  t h e  f i r s t  ye a r  o n l y,  i n s t e a d  o f  t h e 
budget  for  the entire  per iod as  requested by the Commission. 

92.  The method used by the Commission to calculate the value of 
some t ypes  of  a id,  in  par t icular  a id  to  the f inancia l  sec tor,  i s 
s o m e w h a t  a r b i t ra r y.  Fo r  t a x  m e a s u re s ,  M e m b e r  S t a te s  o f te n 
provide budget  est imates  as  i t  i s  not  feas ible  to  calculate  the 
real  amount because of  the complexity of  the legal  framework 
and the large number  of  benef ic iar ies. 
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s o m e  c h a n g e s  i n  t h e  d e f i n i t i o n  o f  s t a t e  a i d  h a m p e r  t h e 
c o m p a r a b i l i t y  o f  t h e  s t a t i s t i c s  o v e r  t i m e

93.  The comparabi l i t y  of  the data  bet ween di f ferent  years  suffers 
f rom changes in  the legis lat ion and in the presentat ion of  the 
f igures .  For  example,  the  growing impor tance  of  and the  in -
creases in the cei l ing 36 for  de minimis  aid,  introduced a down-
ward bias  in  the evolution of  the State aid f igures repor ted by 
Member States,  mak ing comparison between successive years 
more di f f icult .

T H E 	 N U M B E R 	 O F 	 E X 	 A N T E 	 E VA LUAT I O N S 	 H A S 	 B E E N	
L I M I T E D 	 A N D 	T H E 	 CO M M I S S I O N 	 D O E S 	 N OT 	 H AV E 	 A N	 	
E X 	 P O S T 	 E VA LUAT I O N 	 F U N C T I O N	

94.  T h e  C o m m i s s i o n’s  g u i d e l i n e s  r e q u i r e  a n  e x  a n t e  i m p a c t  a s -
sessment  ‘ for  the most  impor tant  Commiss ion in i t iat ives  and 
those  which wi l l  have  the  most  far- reaching impac ts’.  B y  the 
end of  2010,  a  number were in  the pipel ine and two had been 
f inal ised 37.

95.  An Evaluation Unit  was created as par t  of  the 2007 reorganisa-
t ion of  Compet i t ion DG but  d issolved one year  later  without 
having done any s igni f icant  work  in  the domain of  State  a id. 
I n  2010 Competit ion DG launched a  projec t  to  develop an ‘ e x 
p o s t  a s s e s s m e n t ’ f u n c t i o n  t o  e v a l u a t e  t h e  a c t u a l  i m p a c t  o f 
Competit ion DG’s exist ing policies in the relevant markets and 
to learn f rom past  exper iences.  By the end of  2010 the e x  p o s t 
assessment  func t ion was  not  yet  operat ional . 

36 Initially set at 100 000 euro 

Commission Regulation (EC)  

No 69/2001 of 12 January 2001 

on the application of Articles 87 

and 88 of the EC Treaty to de 

minimis aid (OJ L 10,13.1.2001, 

p. 30), increased to 200 000 euro 

as from 2007 (by Commission 

Regulation (EC) No 1998/2006, 

see above). De minimis aid is 

considered not to constitute 

State aid and most Member 

States do not collect any data 

on it.

37 Commission staff working 

document — Impact 

assessment accompanying 

the Communication from the 

Commission on the application 

of State aid rules to public 

service broadcasting,  

SEC(2009) 893 and Summary 

SEC(2009) 892.
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T H E 	 CO M M I S S I O N 	 H A S 	 I N S U F F I C I E N T	
A S S U R A N C E 	T H AT 	 I T 	 D E A L S 	W I T H 	 A L L	
R E L E VA N T 	 S TAT E 	 A I D 	 C A S E S	

96.  Most  Member  States’ systems do not  provide suff ic ient  assur-
ance that  the dut y  to  not i fy  State  a id  i s  respec ted.  Al though 
the Commission has taken some steps to enhance the coopera-
t ion with  M ember  States  regarding their  not i f icat ion obl iga -
tion,  these have not been suff icient.  There are some occasional 
ex  of f ic io  enquir ies,  but  the Commiss ion does  not  do enough 
to detec t  cases that  should have been noti f ied,  mainly  relying 
on complaints by third par ties.  Legally it  cannot systematical ly 
rev iew M ember  States’ procedures  to  ensure  the i r  re l iabi l i t y 
and i ts  monitor ing ac t iv i t ies  are  l imited.  As  a  result ,  there  i s 
a  r isk  of  State  a id  going undetec ted.

CONCLUSIONS AND 
RECOMMENDATIONS

T h e  Co m m i s s i o n  s h o u l d  r e v i e w  t h e  a l l o c a t i o n  a n d  u s e  o f 
the resources devoted to i ts  management of  State aid,  with 
a  v iew to:

(a)  adopting a more proac tive stance in its  relationship with 
M emb er  St ates  and mak ing more e f for t s  to  ra ise  aware -
n e ss  a b o u t  St ate  a i d  r u l e s  by  s p r e a d i n g  b e s t  p r a c t i ce s 
and giv ing more prac t ica l  guidance; 

(b)  s te p p i n g  u p  i t s  m o ni to r i n g  a c t i v i t i e s ,  b o t h  i n  te r ms  o f 
s amp le s ize  and of  scop e;

(c)  organis ing i t s  e x  of f ic io  enquir ies  in  a  more s ys tematic 
and t argete d way to  dete c t  i l le gal  a id .

R E C O M M E N D AT I O N 	 1

S TAT E 	 A I D 	 P R O C E D U R E S , 	 I N 	 PA R T I C U L A R 	 F O R	
CO M P L A I N T S , 	 S T I L L 	TA K E 	 A 	 LO N G 	T I M E 	 A N D	
L AC K 	T R A N S PA R E N C Y	

97.  A l though many of  the  operat ional  e lements  of  the  case  han -
d l i n g  a r e  w e l l  m a n a g e d  a n d  t h e  f i n a n c i a l  c r i s i s  c a s e s  w e r e 
h a n d l e d  q u i c k l y,  t h e  a p p r o v a l  p r o c e d u r e  fo r  m a ny  n o t i f i e d 
S t a t e  a i d  m e a s u r e s  re m a i n s  l e n g t hy.  Co m p l a i n t  h a n d l i n g  i s 
p a r t i c u l a r l y  p ro b l e m a t i c .  T h e  c o m b i n a t i o n  o f  a n  i n c re a s i n g 
number  of  complaints,  lengthy procedures  and the low pr ior-
i t y  given to  many complaints,  has  led to  a  growing back log.
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98.  Th e  l o n g  d u ra t i o n  o f  t h e  Co m m i s s i o n’s  i nve s t i g a t i o n  p ro ce -
dures and the lack of  information given to stakeholders  about 
the progress  dur ing the course  of  the procedure lead to  legal 
uncer ta int y.

(a)  W i t h  a  v i e w  t o  i n c r e a s i n g  t r a n s p a r e n c y  a n d  s p e e d i n g 
u p  t h e  d e c is i o n  p r o ce s s ,  t h e  Co m m is s i o n  s h o u l d  m a ke 
a  b inding commitm ent  to  c lose the pre l iminar y  inves t i -
g at i o n  by  e i th e r  t ak in g  a  d e c is i o n  o r  o p e nin g  a  f o r m a l 
i nv e s t i g a t i o n  p r o c e d u r e  w i t h i n  o n e  y e a r  a f t e r  h av i n g 
re ceive d the ini t ia l  not i f icat ion .

(b)  T h e  C o m m i s s i o n  s h o u l d  m i n i m i s e  t h e  n u m b e r  o f  R e -
ques t s  for  Information sent  to  M emb er  St ates  and l imit 
them to those s tr ic t ly  ne e de d for  i t s  de cis ion - mak ing.

(c)  In order to provide more legal  cer taint y to al l  s takehold -
ers ,  the Commission should deal  swif t ly  with unfounded 
comp laint s .

(d)  T h e  C o m m i s s i o n  s h o u l d  p e r i o d i c a l l y  i n f o r m  t h e  c o m -
p l a i n a nt ,  t h e  M e m b e r  St a te  a n d  t h e  b e n e f i c i a r y  a b o u t 
the progress (or  lack of  progress)  of  each case and about 
the outcom e of  the inves t igat ion . 

(e)  T he Commission should consider  whether  there  are  any 
lessons i t  could learn f rom i t s  handl ing of  the f inancia l 
cr is is  to  improve i t s  normal  work ing m etho ds .

(f )  T he Commission should implement an enhance d s ystem 
of  t im e re co rdin g an d mana g e m e nt  re p o r t in g to  e f f e c-
t i ve l y  m o nito r  th e  t im e sp ent  o n each of  th e  c as es  an d 
the work load of  each case handler  so as  to  opt imise the 
use of  resources .

R E C O M M E N D AT I O N 	 2
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T H E 	 CO M M I S S I O N 	 D O E S 	 N OT 	 A S S E S S 	T H E	 	
E X 	 P O S T 	 I M PAC T 	 O F 	 I T S 	 S TAT E 	 A I D 	 CO N T R O L	
I N 	 A 	 CO M P R E H E N S I V E 	WAY

99.  Th e  Co m m i s s i o n’s  at te m p t s  to  m o n i to r  S t ate  a i d  co nt ro l  a re 
hampered by unrel iable  data .  I ts  main repor t ing tool ,  the bi -
a n n u a l  St ate  a i d  S co re b o a rd,  h a s  s e ve ra l  s h o r tco m i n g s :  l a c k 
of  completeness,  insuff ic ient  re l iabi l i t y  and comparabi l i t y,  as 
wel l  as  late  avai labi l i t y  of  the data .

100. I n  addit ion,  except  for  a  few ad hoc studies,  the Commiss ion 
has not yet  assessed the e x  p o s t  impact  of  i ts  State aid control 
ac t iv i t ies  on Europe’s  economy.

 This  R epor t  was  adopted by  Chamber  IV,  headed by  M r  Igors 
LUDBORŽS,  M ember  of  the Cour t  of  Auditors ,  in  Luxembourg 
at  i ts  meet ing of  25 Oc tober  2011.

Fo r  t h e  C o u r t  o f  A u d i t o r s

Vítor  Manuel  da S I LVA  C A L D E I R A
Pr e s i d e n t

(a)  T he Commission should improve the ef f ic ienc y and re l i -
abi l i t y  of  i t s  dat a  gather ing pro cess . 

(b)  T he Commission should re gular ly  assess  the e x  p o s t  im -
p ac t  of  St ate  a id  and of  St ate  a id  contro l  on comp anies , 
market s  and the overal l  e conomy.

R E C O M M E N D AT I O N 	 3
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K E Y 	 R U L E S 	 G O V E R N I N G 	T H E 	 CO M M I S S I O N ’S 	 S TAT E 	 A I D 	 CO N T R O L

	 A R T I C L E 	107	T F E U 	 ( E X 	 A R T I C L E 	87	T E C )	

1. 	 S ave  a s  o t h e r w i s e  p rov i d e d  i n  t h e  Tre a t i e s ,  a ny  a i d  g r a n te d  by  a  M e m b e r  S t a t e 
or  through State  resources  in  any form whatsoever  which distor ts  or  threatens  to 
distor t  competit ion by favouring cer tain under tak ings or the production of  cer tain 
goods shal l ,  in  so  far  as  i t  a f fec ts  t rade bet ween Member  States,  be incompatible 
with the internal  market . 

2. 	 The fol lowing shal l  be compatible  with the internal  market :

(a)  a id  having a  soc ia l  charac ter,  granted to  indiv idual  consumers,  provided that 
such aid is  granted without discr imination related to the or igin of  the products 
concerned; 

(b)  a i d  to  m a k e  g o o d  t h e  d a m a g e  c a u s e d  by  n at u ra l  d i s a s te r s  o r  exce p t i o n a l  o c -
currences ; 

(c )  aid granted to the economy of  cer tain areas of  the Federal  Republic  of  Germany 
af fec ted by  the  d iv is ion of  G er many,  in  so  far  as  such a id  i s  required in  order 
to  co m p e n s ate  fo r  t h e  e co n o m i c  d i s a d va nt a g e s  c a u s e d  by  t h at  d i v i s i o n .  Fi ve 
years  af ter  the entr y  into  force  of  the Treat y  of  L isbon,  the Counci l ,  ac t ing on 
a  proposal  f rom the Commiss ion,  may adopt  a  decis ion repeal ing this  point . 

3. 	 The fol lowing may be considered to  be compatible  with the internal  market : 

(a )  a id  to  promote the economic  development  of  areas  where the standard of  l iv-
ing is  abnormal ly  low or  where there  is  ser ious  underemployment,  and of  the 
re g i o n s  re fe r re d  t o  i n  A r t i c l e  3 4 9 ,  i n  v i e w  o f  t h e i r  s t r u c t u r a l ,  e c o n o m i c  a n d 
socia l  s i tuat ion; 

(b)  a i d  t o  p ro m o t e  t h e  e xe c u t i o n  o f  a n  i m p o r t a n t  p ro j e c t  o f  c o m m o n  E u ro p e a n 
interest  or  to  remedy a  ser ious disturbance in  the economy of  a  Member State ;

A N N E X
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(c )  aid to faci l itate the development of  cer tain economic activit ies or of  cer tain economic 
areas,  where such a id  does  not  adversely  af fec t  t rading condit ions  to  an ex tent  con-
trar y  to  the common interest ; 

(d)  a i d  t o  p ro m o t e  c u l t u re  a n d  h e r i t a g e  c o n s e r v a t i o n  w h e re  s u c h  a i d  d o e s  n o t  a f fe c t 
t rading condit ions  and competit ion in  the Union to  an ex tent  that  i s  contrar y  to  the 
common interest ;

(e)  such other  categor ies  of  a id  as  may be speci f ied by decis ion of  the Counci l  on a  pro-
posal  f rom the Commiss ion.

A R T I C L E 	108	T F E U 	 ( E X 	 A R T I C L E 	88	T E C )	

1. 	 The Commiss ion shal l ,  in  cooperat ion with Member  States,  keep under  constant  review 
al l  systems of  a id  exist ing in  those States.  I t  shal l  propose to  the latter  any appropr iate 
measures required by the progressive development or  by the functioning of  the internal 
market . 

2. 	 I f,  a f ter  giv ing not ice  to  the par t ies  concerned to  submit  their  comments,  the Commis-
s ion f inds  that  a id  granted by a  State  or  through State  resources  is  not  compatible  with 
the  inter nal  mar ket  hav ing regard  to  Ar t ic le  107 ,  or  that  such a id  i s  be ing misused,  i t 
shal l  decide that  the State  concerned shal l  abol ish  or  a l ter  such a id  within  a  per iod of 
t ime to  be determined by the Commiss ion.

 I f  the State concerned does not  comply with this  decis ion within the prescr ibed t ime,  the 
Commiss ion or  any other  interested State  may,  in  derogat ion f rom the provis ions  of  Ar t i -
c les  258 and 259,  refer  the matter  to  the Cour t  of  Just ice  of  the European Union direc t .
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 On appl icat ion by  a  M ember  State,  the  Counci l  may,  ac t ing unanimously,  dec ide 
that  a id  which that  State  is  grant ing or  intends to  grant  shal l  be considered to  be 
compatible  with the internal  market ,  in  derogat ion f rom the provis ions  of  Ar t ic le 
107 or  f rom the regulat ions  provided for  in  Ar t ic le  109,  i f  such a  decis ion is  just i -
f ied by except ional  c i rcumstances.  I f,  as  regards  the a id  in  quest ion,  the Commis-
s ion has  a l ready in i t iated the procedure provided for  in  the f i rst  subparagraph of 
this  paragraph,  the fac t  that  the State  concerned has  made i ts  appl icat ion to  the 
Counci l  shal l  have the ef fec t  of  suspending that  procedure unt i l  the Counci l  has 
made i ts  att i tude k nown. 

 I f,  however,  the Council  has not made its  att itude known within three months of  the 
sa id  appl icat ion being made,  the Commiss ion shal l  give  i ts  decis ion on the case. 

3. 	 Th e  Co m m i s s i o n  s h a l l  b e  i n fo r m e d,  i n  s u f f i c i e n t  t i m e  t o  e n a b l e  i t  t o  s u b m i t  i t s 
comments,  of  any plans  to  grant  or  a l ter  a id.  I f  i t  considers  that  any such plan is 
not compatible with the internal  market having regard to Ar t icle 107,  i t  shal l  with-
out  de lay  in i t iate  the  procedure  provided for  in  paragraph 2 .  The  M ember  State 
concerned shal l  not  put i ts  proposed measures into effect  unti l  this  procedure has 
resulted in  a  f inal  decis ion.

4. 	 The Commission may adopt regulat ions relat ing to the categories  of  State aid that 
the Counci l  has,  pursuant  to  Ar t ic le  109,  determined may be exempted f rom the 
procedure provided for  by  paragraph 3  of  th is  Ar t ic le.



Special Report No 15/2011 – Do the Commission’s procedures ensure effective management of State aid control?

4747

Special Report No 15/2011 – Do the Commission’s procedures ensure effective management of State aid control?

EXECUTIVE	SUMMARY

I.
The Commiss ion recal ls  the impor tant  role 
o f  M e m b e r  S t a t e s  a n d  t h e  Tr e a t y  o b l i g a -
t ion which is  incumbent  on them to not i fy 
p l a n n e d  S t a t e  a i d  m e a s u r e s .  A s  a l r e a d y 
c l a r i f i e d  i n  t h e  2 0 0 5  S t a t e  A i d  A c t i o n 
P l a n 1,  b e t te r  g ove r n a n ce  i s  a  re s p o n s i b i l -
i t y  s h a r e d  w i t h  M e m b e r  S t a t e s  ( s e e  s e c -
t i o n  I I I - 1 ,  p a r a g r a p h s  4 8  a n d  f o l l o w i n g ) . 
Any improvements  in  the State  a id  control 
process  wi l l  depend on good cooperat ion 
with the Member  States. 

I I I . 	 f i rst 	 indent
The Commiss ion ac t ively  addresses  poten -
t ia l ly  unlawful  a id  through a  combinat ion 
o f  f o l l o w i n g  u p  o n  c o m p l a i n t s ,  e x  o f f i -
c i o  c a s e s  a n d  e x  p o s t  c o n t ro l .  A  v i g o ro u s 
recover y  pol ic y  ac ts  as  a  fur ther  deterrent 
against  unlawful  a id.

However,  enforc ing the legal i t y  of  a id  ( i .e . 
o b s e r v i n g  t h e  s t a n d s t i l l  a n d  n o t i f i c a t i o n 
obl igat ion)  i s  main ly  the  respons ib i l i t y  of 
nat ional  cour ts .

I I I . 	second	 indent
The Commiss ion cannot  improve State  a id 
r u l e s  a n d  p r a c t i c e  w i t h o u t  t h e  e f f e c t i v e 
involvement  of  Member  States.

The Commiss ion recognises  that  the dura -
t i o n  o f  S t a t e  a i d  c a s e s  m a y  s o m e t i m e s 
t a k e  a  l o n g  t i m e.  T h e  2 0 0 8  g e n e r a l  b l o c k 
e x e m p t i o n  r e g u l a t i o n ,  w h i c h  e n t a i l s  a 
m o v e  a w a y  f r o m  n o t i f i c a t i o n s - b a s e d  e x 
a n t e  control ,  a l ready considerably  reduced 
t h e  a d m i n i s t r a t i v e  b u r d e n .  I n  2 0 0 9 ,  t h e 
Commiss ion a lso  adopted a  s impl i f icat ion 
pack age for  State  a id  with  a  B est  Prac t ice 
C o d e  a n d  a  S i m p l i f i e d  Pr o c e d u r e  N o t i c e . 
B o t h  a i m  a t  i m p ro v i n g  t h e  e f fe c t i ve n e s s , 
t r a n s p a r e n c y  a n d  p r e d i c t a b i l i t y  o f  S t a t e 
a id  procedures.

1 State aid action plan — Less and better targeted State aid: a 

roadmap for State aid reform 2005–09 (COM(2005) 107 final.
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I I I . 	 third	 indent
Evolving case law has  t ightened the condi-
t i o n s  i n  w h i c h  t h e  Co m m i s s i o n  c a n  c l o s e 
complaints.  The ver y  large number  of  com-
p l a i n t s ,  t h e  l i m i te d  i n fo r m a t i o n  p rov i d e d 
i n  m a n y  c o m p l a i n t  s u b m i s s i o n s  a n d  t h e 
l e g a l  re q u i re m e nt  to  t a k e  d e c i s i o n s  l e a d s 
t o  l o n g  d e l a y s  i n  s o m e  c a s e s .  H e r e ,  t o o, 
the Commiss ion is  re l iant  on good cooper-
at ion with  M ember  States  in  order  to  pro -
vide information.

The Best  Prac t ice  Code has  increased trans -
p a r e n c y  a n d  p r e d i c t a b i l i t y  i n  t h e  c o m -
pla ints  handl ing process .

I I I . 	 four th	 indent
T h e  C o m m i s s i o n  w e l c o m e s  t h e  f i n d i n g 
from European Cour t  of  Auditors  regarding 
t h e  Co m m i s s i o n’s  p ro m p t  re a c t i o n  t o  t h e 
f inancia l  cr is is .

I I I . 	 f i f th 	 indent
Th e  i m p a c t  o f  t h e  Co m m i s s i o n’s  S t ate  a i d 
control  can only  be assessed in  the l ight  of 
the Treat y  provis ions  on compatibi l i t y,  but 
not  as  regards  the overal l  ‘posi t ive’ impac t 
of  State  a id  on the European economy and 
consumer welfare,  which — given the state 
o f  t h e  s c i e n c e  o f  e c o n o m i c s  —  w o u l d  b e 
f r a u g h t  w i t h  m a j o r  m e t h o d o l o g i c a l  d i f f i -
cult ies  in  any event .

T h e  a c t i o n s  o f  t h e  E u ro p e a n  Co m m i s s i o n 
in  the f ie ld  of  State  a id  control  in  the eco -
n o m i c  a n d  f i n a n c i a l  c r i s i s  h a v e  b e e n  t h e 
subjec t  of  an ex tensive review by both the 
E u r o p e a n  C o m m i s s i o n  a n d  C o p e n h a g e n 
E c o n o m i c s ,  w h i c h  h a s  b e e n  s u b m i t t e d  t o 
the European Par l iament.

IV. 	 f irst 	 indent
The Commiss ion welcomes and suppor ts  the 
recommendation to increase advocac y,  mon-
i tor ing ac t iv i t ies  and ex  of f ic io  inquir ies. 

The Commission has made s ignif icant  effor ts 
t o  i m p r o v e  t h r o u g h p u t  ( t h e  t o t a l  s t o c k  o f 
c a s e s  w a s  b a c k  a t  t h e  p r e - c r i s i s  l e v e l  o f 
s l ight ly  over  1  000 cases  at  the  end of  2010 
and was fur ther  reduced to s l ight ly  over  900 
at  the end of  July  2011) .

N e v e r t h e l e s s ,  t h e  i n f l u x  o f  n e w  c a s e s 
a n d  t h e  d e v e l o p m e n t s  i n  t h e  c a s e - l a w 
r e g a r d i n g  t h e  p r o c e s s i n g  o f  c o m p l a i n t s 
a n d  c e r t a i n  c o n s t r a i n t s  ( o b l i g a t o r y  w o r k , 
re s o u rce s )  h ave  b e e n  s u c h  a s  to  n o t  a l l ow 
the Commission to make a  more substant ia l 
re d u c t i o n  i n  t h e  b a c k l o g  a n d  re a l l y  fo c u s 
on the  more  d is tor t ive/ impor tant  cases  or 
ex  of f ic io  work . 

IV. 	second	 indent
The Commiss ion welcomes the recommen-
d a t i o n ,  w h i c h  i s  a l s o  t h e  a i m  p u r s u e d  b y 
the Best  Prac t ice  Code which entered into 
force on 1  September  2009. 

IV. 	 third	 indent
The Commiss ion welcomes the recommen-
dat ion.  By  means of  the 2009 Best  Prac t ice 
Co d e  t h e  Co m m i s s i o n  h a s  a l re a d y  l i m i te d 
t h e  n u m b e r  o f  r e q u e s t s  f o r  i n f o r m a t i o n 
a n d  h a s  r e c e n t l y  i n t r o d u c e d  s e n i o r  m a n -
a g e m e n t  c o n t r o l s  o n  m u l t i p l e  i n f o r m a -
t i o n  r e q u e s t s .  N e v e r t h e l e s s ,  t h e  n u m b e r 
o f  i n fo r m a t i o n  r e q u e s t s  a l s o  d e p e n d s  o n 
the qual i t y  of  the information provided by 
Member  States  and can thus  not  s imply  be 
ascr ibed to  the Commiss ion.

As  regards  complaints,  the case - law of  the 
C o u r t  o f  J u s t i c e  o f  t h e  E u r o p e a n  U n i o n 
h a s  a  w i d e  n o t i o n  o f  w h a t  c o n s t i t u t e s  a n 
admiss ible  complaint .
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IV. 	 four th	 indent
T h e  C o m m i s s i o n  w e l c o m e s  t h i s  r e c o m -
m e n d a t i o n .  S u c h  a  s y s t e m  i s  d u e  t o  b e 
implemented f rom the beginning of  2012. 
O n  a  vo l u n t a r y  b a s i s ,  t i m e  re c o rd i n g  w a s 
a l ready  car r ied  out  in  some uni ts  of  Com-
pet i t ion DG.

IV. 	 f i f th 	 indent
A  f u l l - s c a l e  h o r i z o n t a l  e x  p o s t  a s s e s s m e n t 
of  the  ef fec ts  of  State  a id  control  would be 
f raught  with methodological  di f f icult ies  and 
would necessar i ly  remain rather  general .

INTRODUCTION

7.
As far  as  pr ivate enforcement is  concerned, 
a n d  a l t h o u g h  i t  i s  e a s i e r  t o  l o d g e  a  c o m -
p l a i n t  w i t h  t h e  E u r o p e a n  C o m m i s s i o n 
r a t h e r  t h a n  i n i t i a t e  l e g a l  p ro c e e d i n g s ,  a s 
i n  t h e  o t h e r  c o m p e t i t i o n  f i e l d s ,  p r i v a t e 
l i t i g a t i o n  i s  i n d e e d  u s e d,  w h i c h  s u g g e s t s 
that  the cost  of  pr ivate  enforcement  is  not 
necessar i ly  a  deterrent ,  in  par t icular  when 
there  are  s igni f icant  funds at  stake. 

The t wo procedures  do not  have the same 
scope:  nat ional  proceedings are  not  about 
incompatible  a id,  but  concern i ts  i l legal i t y, 
whi le  the Commiss ion cannot  sanc t ion the 
i l legal i t y  of  measures  as  such.

OBSERVATIONS

17.
G i v e n  t h e  r e s o u r c e  c o n s t r a i n t s  t h e  C o m -
m i s s i o n  i s  n o t  i n  a  p o s i t i o n  t o  m a k e  f u l l 
use  of  a l l  the  infor mat ion ava i lable  in  the 
p u b l i c  d o m a i n .  Th e  Co m m i s s i o n  w i l l  co n -
s ider  how a  propor t ionate  response could 
be provided in  this  area .

18.
T h e  Co m m i s s i o n’s  o w n  a n a l y s i s  p o i n t s  t o 
h u g e  d i f fe re n ce s  b e t we e n  M e m b e r  St ate s 
w i t h  7 3  %  o f  t h e  t o t a l  a n a l y s e d  u n l a w f u l 
a i d  a r i s i n g  i n  f i v e  M e m b e r  S t a t e s  ( G e r -
many,  I ta ly,  Spain,  France and United K ing-
d o m ) .  Th e  d a t a  p o i n te d  to  a p p rox i m a te l y 
10 % of  unlawful  a id 2.

21.
B y  m o v i n g  a w a y  f r o m  a n  e x  a n t e  c o n t r o l 
system,  the Commiss ion is  ack nowledging 
the need to  enhance i ts  monitor ing ac t iv i -
t ies. 

T h e  e x p e r i e n c e  g a i n e d  s o  f a r  i n  m o n i t o r-
i n g  w i l l  e n a b l e  t h e  e xe rc i s e  to  b e  f u r t h e r 
r e f i n e d  i n  t h e  c o m i n g  y e a r s ,  i n t e r  a l i a 
fo c u s i n g  i n  p a r t i c u l a r  o n  m e a s u re s / M e m -
ber  States  where problems were identi f ied, 
and a lso to  fur ther  ref ine the rules  so as  to 
avoid any ambiguit y.  I n  that  contex t ,  i t  has 
b e e n  d e c i d e d  t o  i n c re a s e  t h e  m o n i t o r i n g 
a c t i v i t i e s  s u b s t a n t i a l l y.  T h e  s c o p e  o f  t h e 
2 0 1 1  m o n i t o r i n g  e x e r c i s e  w i l l  d o u b l e  t o 
cover  33  % of  a id  granted under  approved 
a i d  s c h e m e s  o r  b l o c k  e x e m p t i o n  r e g u l a -
t i o n s  i n  2 0 0 9  ( c a l c u l a t e d  o n  t h e  b a s i s  o f 
t h e  a i d  e x p e n d i t u r e ,  a s  d e c l a r e d  b y  t h e 
Member  States) .

2 Spring scoreboard 2007 update: COM(2007) 347, final, 28 June 

2007.
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22.
O v e r a l l ,  t h e  2 0 0 8  e x e r c i s e  c o n f i r m s  t h e 
r e s u l t s  o f  e a r l i e r  e x e r c i s e s :  a  m a j o r i t y 
o f  m e a s u r e s  i m p l e m e n t e d  u n d e r  b l o c k 
e x e m p t i o n  r e g u l a t i o n s  o r  a p p r o v e d  a i d 
s c h e m e s  a r e  i n  l i n e  w i t h  t h e  a p p l i c a b l e 
ru les.  A  few cases  ra ise  problems,  but  th is 
d o e s  n o t  n e c e s s a r i l y  m e a n  t h a t  t h e  a i d 
g r a n t e d  w a s  i n c o m p a t i b l e .  I t  o f t e n  h a p -
p e n s  t h a t  t h e  m e a s u r e  c a n  b e  a p p r o v e d 
o n  a n o t h e r  b a s i s  o r  i s  d e  m i n i m i s .  O n 
4 .12 .2009,  s ix  of  the ( then)  pending moni -
tor ing cases  (37 cases)  were problematic.

The Commiss ion agrees  that  good cooper-
a t i o n  w i t h  M e m b e r  S t a t e s  i s  e s s e n t i a l  fo r 
an ef f ic ient  monitor ing exerc ise.  I t  regrets 
t h a t  M e m b e r  S t a t e s  d o  n o t  a l w a y s  p r o -
v i d e  r e l i a b l e  d a t a  o n  t h e  a m o u n t s  o f  a i d 
granted.  As  a  result ,  i t  can happen that  the 
monitor ing sample includes schemes under 
which no a id  was  granted,  which l imits  the 
usefulness  of  the  monitor ing exerc ise.  The 
Commiss ion a lso  regrets  the  re luc tance  of 
Member  States,  in  cer ta in  cases,  to  provide 
information;  th is  can delay  and compl icate 
the compl iance check .

24.
The ser v ices  of  the  Commiss ion are  aware 
o f  i n i t i a t i v e s  b y  s o m e  M e m b e r  S t a t e s  t o 
b e g i n  c r e a t i n g  a  c e n t r a l  r e g i s t e r  o n  t h i s 
t ype of  a id  and welcome such in i t iat ives.

25.
Since  suppor t  granted on the  bas is  of  the 
d e  m i n i m i s  r u l e  d o e s  n o t  co n s t i t u te  St ate 
a id  within  the meaning of  Ar t .107(1)  TFEU, 
i t  i s  n o t  i n c l u d e d  i n  t h e  m o n i t o r i n g  o f 
a p p r o v e d  a n d  b l o c k  e x e m p t e d  s c h e m e s . 
T h e r e  i s  n o  l e g a l  o b l i g a t i o n  t o  m o n i t o r 
n o n - a i d  m e a s u r e s  a n d  t h e  C o m m i s s i o n , 
therefore,  would only  check compl iance in 
the cases  of  suspic ion and complaint .  How-
ever,  no complaints  have been received in 
this  contex t .

I n  v i e w  o f  i t s  n a t u r e  ( l i m i t e d  a m o u n t  o f 
s u p p o r t ) ,  ve r i f i c at i o n  t h at  t h e  d e  m i n i m i s 
r u l e  i s  b e i n g  r e s p e c t e d  c a n n o t  b e  g i v e n 
t h e  s a m e  p r i o r i t y  i n  t h e  co n te x t  o f  m o n i -
t o r i n g  a s  c o m p a r e d  t o  m e a s u r e s  u n d e r 
the general  b lock  exemption regulat ion or 
other  a id  measures,  which may have more 
s i g n i f i c a n t  e f f e c t s  o n  c o m p e t i t i o n  a n d 
trade bet ween Member  States.

27.
I t  i s  ver y  hard to  ident i fy  hither to unk nown 
unlawful  a id  or  to  k now how s ignif icant  the 
p r o b l e m  i s ,  s i n c e  t h e  a i d  i s  b y  d e f i n i t i o n 
n o t  n o t i f i e d  to  t h e  Co m m i s s i o n .  Th e  Co m-
miss ion has  looked at  whether  i t  i s  poss ible 
to  use nat ional  repor t ing.  However,  in  most 
c a s e s ,  t h e  d e f i n i t i o n s  o f  p u b l i c  s u p p o r t 
and State  a id  are  quite  di f ferent  and there -
fo re  t h e  re p o r t s  a re  n o t  d i re c t l y  co m p a ra -
b l e  ( s e e  S p r i n g  s c o r e b o a r d  2 0 0 7  u p d a t e : 
COM(2007)  347,  f inal ,  28  June 2007) .

T h e  C o m m i s s i o n  h a s  a l s o  s t e p p e d  u p  i t s 
recover y  ef for t  (creat ion of  dedicated unit 
w i t h i n  C o m p e t i t i o n  D G )  w h i c h  a c t s  a s  a 
deterrent  against  grant ing unlawful  a id.

The Commiss ion i s  s tepping up i ts  e x  p o s t 
monitor ing (see paragraph 21) .

28.
T h e  n o t i o n  o f  a i d  i s  a n  o b j e c t i v e  o n e 
a p p l i e d  u n d e r  t h e  s c r u t i n y  o f  t h e  C o u r t 
o f  J u s t i c e  o f  t h e  E u r o p e a n  U n i o n ,  m e a n -
ing that  the  Commiss ion has  no margin  of 
a p p re c i a t i o n .  H o we ve r,  i t  i s  t r u e  t h a t  t h e 
c a s e - l a w  o f  t h e  C o u r t  o n  t h e  c o n c e p t  o f 
a id  does  not  leave much scope for  non-aid 
d e c i s i o n s ,  w h i c h  m a y  e x p l a i n  w h y  t h e r e 
a r e  o n l y  a  s m a l l  n u m b e r  o f  d e c i s i o n s  o f 
t h i s  t y p e .  Fu r t h e r m o r e ,  t h e  C o m m i s s i o n 
may leave the qual i f icat ion of  the measure 
o p e n ,  i f  t h e  l a t t e r  w o u l d  i n  a ny  e v e n t  b e 
compatible  with the internal  market .
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The Commiss ion i s  never theless  cons ider-
ing updat ing i ts  guidance instruments.

29.
A c c o r d i n g  t o  t h e  c a s e - l a w  o f  t h e  C o u r t 
o f  J u s t i c e  o f  t h e  E u r o p e a n  U n i o n ,  t h e 
C o m m i s s i o n  c a n n o t  p e n a l i s e  a  M e m b e r 
S t a t e  —  n o r  t h e  b e n e f i c i a r y  —  f o r  f a i l -
i n g  t o  o b s e r v e  t h e  n o t i f i c a t i o n  o b l i g a -
t i o n .  O n l y  n a t i o n a l  c o u r t s  a re  c o m p e t e n t 
to  a c t  a g a i n s t  t h e  a b s e n ce  o f  n o t i f i c at i o n 
o r  l a t e  n o t i f i c a t i o n  ( s e e  e . g .  Co m m i s s i o n 
not ice  on the enforcement  of  State  a id  law 
by nat ional  cour ts ,  OJ  C  85 ,  9 .4 .2009,  p.  1 , 
points  19f f  and the Cour t  of  Just ice  of  the 
European Union judgments  quoted therein 
which c lar i fy  the role  of  nat ional  cour ts) .

I f  the Commiss ion decides  that  incompati -
ble  a id  has  been granted,  the benef ic iar ies 
only  have to  re imburse  the  a id  with  inter-
e s t ,  t o  r e s t o r e  t h e  s i t u a t i o n  t h a t  e x i s t e d 
pr ior  to  the  grant ing of  the  a id  (see  para -
graph 68) . 

30.
T h e r e  h a v e  b e e n  n o  c o m p l a i n t s  o r  c a s e s 
w h e r e  t h e  C o m m i s s i o n  h a s  b e c o m e 
a w a r e  o f  a  M e m b e r  S t a t e  w h i c h  h a s  n o t 
re s p e c te d  t h e  w i t h d rawa l  o f  t h e  n o t i f i c a -
t i o n  ( s e e  S p r i n g  s co re b o a rd  2 0 0 7  u p d ate : 
COM(2007)  347,  f inal ,  28  June 2007) .

31.
I n t e r n a l  c o o r d i n a t i o n  m e e t i n g s  w i t h  t h e 
C o m p e t i t i o n  c o u n t r y  c o n t a c t  p o i n t s  f o r 
S t a t e  a i d  m a t t e r s  h a v e  s h o w n  t h a t  t h e 
demand f rom M ember  States  for  th is  t ype 
o f  h e l p  d e s k  re l a t i n g  t o  n o n  c a s e - re l a t e d 
work is  not  ver y  high.  Some Member States 
contac ted the contac t  points  only  rarely  or 
not  at  a l l ,  a l though the new Member States 
h a v e  u s e d  t h e  c o u n t r y  c o n t a c t  p o i n t s 
rather  more.  The general  exper ience is  that 
M e m b e r  S t a te s  e i t h e r  co n t a c t  c a s e  te a m s 
direc t ly  or  make use of  their  own channels. 
Also  the launch of  the  e lec tronic  newslet -
ter  (which has  more than 7  000 subscr ibers 
i n  t h e  m e a nt i m e )  s e e m s  to  h ave  p rov i d e d 
M ember  States  with  useful  informat ion on 
State  a id  matters .  The growing prac t ice  of 
e n c o u r a g i n g  t h e  h o l d i n g  o f  p re - n o t i f i c a-
t i o n  m e e t i n g s  h a s  a l s o  re d u c e d  t h e  n e e d 
for  such informal  contac t  points. 

32. 	 f irst 	 indent
T h e  n o t i f i c a t i o n  o b l i g a t i o n  h a s  b e e n  i n 
t h e  T r e a t y  s i n c e  t h e  b e g i n n i n g  a n d  i s 
i n c u m b e n t  o n  M e m b e r  S t a te s ,  n o t  o n  t h e 
decentral ised grant ing author i t ies.  Central 
author i t ies  are  therefore  wel l  aware of  the 
n o t i f i c a t i o n  o b l i g a t i o n ,  a l t h o u g h  d e c e n -
t r a l i s e d  gr a n t i n g  a u t h o r i t i e s  a re  p o s s i b l y 
less  aware.

D G  C o m p e t i t i o n  a l s o  a c t i v e l y  a d v o c a t e s 
t h e  f o l l o w i n g  t h r o u g h  v a r i o u s  c h a n n e l s : 
w o r k s h o p s / t r a i n i n g  o n  h o w  t o  u s e  t h e 
e l e c t ro n i c  n o t i f i c a t i o n  s y s t e m  S A N I ,  c o n -
ferences  in  Member  States,  etc. 

32. 	second	 indent
Th e  f u n c t i o n  o f  t h e  g e n e ra l  b l o c k  exe m p -
t ion regulat ion and the var ious  guidel ines 
a n d  n o t i c e s  i s  t o  c l a r i f y  w h e n  a  S t a t e  a i d 
m e a s u r e  i s  c o n s i d e r e d  t o  b e  c o m p a t i b l e . 
T h e  Co m m i s s i o n  i s  c o n s t a n t l y  s t r i v i n g  t o 
improve the qual i t y  of  these tex ts  in  order 
t o  p r o v i d e  b e s t  g u i d a n c e .  B e y o n d  t h i s , 
g i v e n  t h e  g r e a t  v a r i e t y  a c r o s s  M e m b e r 
S t a t e s  a n d  a i d  g r a n t i n g  a u t h o r i t i e s ,  t h e 
Commiss ion is  constra ined in  i ts  abi l i t y  to 
provide dedicated guidance.
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Fo r  i n s t a n ce,  i n  t h e  co n te x t  o f  co - f u n d e d 
s c h e m e s ,  t h e  C o m m i s s i o n  h a s  r e c e n t l y 
a s k e d  M e m b e r  S t a t e s ’ M a n a g i n g  Au t h o r i -
t i e s  t o  i n v o l v e  t h e i r  n a t i o n a l  b o d i e s 
r e s p o n s i b l e  f o r  S t a t e  a i d  c o o r d i n a t i o n 
u p f r o n t  i n  t h e  d e s i g n  o f  S t a t e  a i d  m e a s -
u r e s  u n d e r  t h e  o p e r a t i o n a l  Pr o g r a m m e s ; 
when asked,  the Commiss ion wi l l  be  avai l -
able  to  advise  the nat ional  bodies. 

32. 	third	 indent
Th e  Co m m i s s i o n  h a s  i s s u e d  va r i o u s  d o c u -
m e n t s  t o  a s s i s t  s t a k e h o l d e r s  ( e . g .  H a n d -
book on State  a id  rules  for  SMEs;  Vademe -
cum on State  a id  rules ;  Vademecum on the 
regenerat ion of  depr ived urban areas) .

S p e c i f i c a l l y  a s  re g a rd s  S A N I  ( w h i c h  i s  t h e 
e l e c t r o n i c  n o t i f i c a t i o n  a p p l i c a t i o n ) ,  t h e 
Co m m i s s i o n  h a s  o f fe re d  t ra i n i n g  s e s s i o n s 
t o  a l l  M e m b e r  S t a t e s  o n  h o w  t o  p r e p a r e 
n o t i f i c a t i o n s  a n d  o n  S A N I  i n  p a r t i c u l a r. 
Fu r t h e r m o r e ,  M e m b e r  S t a t e s  h a v e  a  U s e r 
M a n u a l  f o r  S A N I  a t  t h e i r  d i s p o s a l .  A d d i -
t i o n a l l y ,  M e m b e r  S t a t e s  h a v e  a  c o n t a c t 
p o i n t  i n  D G  C o m p e t i t i o n  f o r  a l l  m a t t e r s 
r e l a t i n g  t o  t h e  p r e p a r a t i o n  o f  a  n o t i f i c a -
t ion v ia  SANI .

A s  p a r t  o f  t h e  r e v i e w  o f  t h e  g u i d e l i n e s , 
the  Commiss ion wi l l  a l so  see  whether  the 
c o r r e s p o n d i n g  n o t i f i c a t i o n  f o r m s  c a n  b e 
improved in  order  to  ensure that  the infor-
mat ion requested in  the  not i f icat ion for m 
g e n e r a l l y  m a k e s  i t  e a s i e r  t o  d r a w  u p  a 
complete  not i f icat ion.

32. 	 four th	 indent
Fo r  n e a r l y  a l l  n e w  p o l i c y  i n i t i a t i v e s ,  t h e 
Commission has  a lso issued FAQs when the 
tex t  was  adopted.

There  i s  a  separate  regular ly  updated FAQ 
o n  t h e  d e d i c a t e d  I n t e r n e t  p a g e  o n  t h e 
a p p l i c a t i o n  o f  S t a t e  a i d  r u l e s  t o  S e r v i c e s 
o f  G e n e r a l  E c o n o m i c  I n t e re s t ,  w h i c h  a l s o 
includes an interac t ive information ser vice 
avai lable  to  answer  fur ther  quest ions.

32. 	 f i f th	 indent
Help desk func t ions have been made avai la -
ble  in  the contex t  of  the cr is is ,  both for  the 
f inancia l  cr is is  and for  the real  economy.

33.
T h e  C o m m i s s i o n  c o n s t a n t l y  s t r i v e s  f o r 
tex ts  that  are  as  c lear  as  poss ib le,  but  the 
i s s u e s  to  b e  a d d re s s e d  a re  o f te n  co m p l ex 
i n  t e r m s  o f  l e g a l  a n d  e c o n o m i c  a n a l y -
s i s  a n d  c a n  t h e r e fo r e  n o t  a l w a y s  b e  c o n -
densed into re lat ively  s imple  and stra ight-
f o r w a r d  r u l e s .  A  d i s t i n c t i o n  s h o u l d  b e 
made bet ween the di f ferent  t ypes  of  ru les 
that  exist .  Cer tain rules  l ike  the de minimis 
ru le  or  the  genera l  b lock  exemption regu-
l a t i o n  a r e  s t r a i g h t fo r w a r d  d i r e c t l y  a p p l i -
c a b l e  r u l e s  ( p e r  s e ) ,  w h i c h  a r e  v e s t e d  i n 
e x te n s i ve  c a s e  p ra c t i ce  a n d  p rov i d e  c l e a r 
g u i d a n c e ,  w h i l e  f o r  g u i d e l i n e s  o r  f r a m e -
works  which require  the ident i f icat ion of  a 
common European objec t ive and a  balance 
bet ween negat ive  and pos i t ive  e f fec ts  (as 
required by the Treat y) ,  i t  i s  more di f f icult 
to  cover  a l l  poss ible  scenar ios  by means of 
prec ise  ru les .  The  ru les  can  only  establ i sh 
the general  pr inciples  to  be appl ied.
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35.
T h e  C o m m i s s i o n  w e l c o m e s  t h e  f i n d i n g 
f rom the European Cour t  of  Auditors.

39.
S i n c e  t h e  b e g i n n i n g  o f  2 0 1 1 ,  b i m o n t h l y 
m e e t i n g s  a re  h e l d  w i t h  a l l  u n i t s  a n d  s e n-
i o r  m a n a g e m e n t  t o  d i s c u s s  o n  t h e  b a s i s 
o f  a  c a s e  m a n a g e m e n t  p l a n ,  i n c l u d i n g 
expec ted del iver ies  as  wel l  as  ac t ive/ inac -
t ive  status  of  cases.  Thus,  addit ional  guid -
a n c e  i s  n o w  p r o v i d e d  t o  c a s e  t e a m s  t o 
i d e nt i f y  a n d  m o n i to r  p r i o r i t i e s ,  i n c l u d i n g 
negat ive  pr ior i t ies. 

40.
P E T R A ,  w h i c h  w a s  s o  f a r  o n l y  u s e d  o n  a 
v o l u n t a r y  b a s i s  i n  c e r t a i n  u n i t s ,  w i l l  b e 
r o l l e d  o u t  a c r o s s  t h e  e n t i r e  D i r e c t o r a t e -
G e n e ra l ,  i n c l u d i n g  t h e  S t ate  a i d  n e t wo r k , 
as  of  2012.

I t  wi l l  be complemented by a  system meas-
ur ing e x  a n t e  work load indicators  for  cases 
( p r e l i m i n a r y  d i s c u s s i o n  i n  t h e  S t a t e  a i d 
M a n a g e m e n t  M e e t i n g  o f  1  J u l y  2 0 1 1  o n 
t h e  p rov i s i o n a l  re s u l t s )  w h i c h  w i l l  b e  f u r -
ther  ref ined on the basis  of  the exper ience 
gained. 

T h e r e fo r e ,  t h e  C o m m i s s i o n  w i l l  o b t a i n  a n 
accurate pic ture of  resources  and work load.

41. 	 f irst 	 indent
S i n c e  N o ve m b e r  2 0 1 0  a  s i n g l e  c a s e  n u m -
ber ing system has  been in  use,  regardless 
of  the stage of  the procedure.

41. 	third	 indent
Al l  documents/correspondence re lat ing to 
a  new not i f icat ion,  complaint  or  non not i -
f i e d  a i d  c a s e  m u s t  b e  re gi s te re d  w i t h  t h e 
Gref fe  to  be par t  of  the f i le  and to  be used 
for  the decis ion.

The documents  ident i f ied by the Cour t  are 
u s e f u l  t o  e s t a b l i s h  a  f u l l  t r a i l ,  b u t  t h e i r 
a b s e n ce  d o e s  n o t  c re ate  l e g a l  d i f f i c u l t i e s 
fo r  t h e  p ro c e d u re.  Th a t  i s  a l s o  c o n f i r m e d 
b y  t h e  f a c t  t h a t  t h e  G e n e r a l  Co u r t  o r  t h e 
European Cour t  of  Just ice  do not  consider 
the Commiss ion’s  case f i les  as  incomplete.

45.
W h i l e  i t  i s  a c c e p t e d  t h a t  t h e  a v e r a g e 
t i m e  f o r  t a k i n g  a  d e c i s i o n  o n  n o t i f i c a -
t ions  increased bet ween 2005 and 2007,  i t 
should  be  noted that  the  number  of  infor -
m at i o n  s h e e t s  u n d e r  t h e  b l o c k  exe m p t i o n 
re g u l at i o n s  i n c re a s e d  f ro m  2 9 1  i n  2 0 0 5  to 
631 in  2007.  There is  therefore the mechan-
i c a l  e f fe c t  t h at  w h e n  t h e  e a s i e s t  c a s e s  a re 
no longer  not i f ied,  the remaining not i f ica -
t ions  are  l ikely  to  be more complex. 

T h e  f a c t  t h a t  f i n a n c i a l  c r i s i s  c a s e s  w e r e 
d e a l t  w i t h  v e r y  s w i f t l y  a n d  m a y  h a v e  l e d 
to an improvement of  the average durat ion 
s h o u l d  n o t  o b s c u re  t h e  f a c t  t h at  t h e  s t a f f 
work ing on these cases  had to  be par t ia l ly 
r e a s s i g n e d  f r o m  o t h e r  c a s e s  ( w h i c h  t h u s 
received lower  pr ior i t y) . 

47.
T h e  M a n u a l  o f  Pro c e d u re  re f l e c t s  w h a t  i s 
la id  down in  the Best  Prac t ice  Code which 
entered into force on 1  September  2009.

The 28  % inc lude cases  which  pre - date  the 
M a n u a l  o f  P r o c e d u r e / B e s t  P r a c t i c e  C o d e , 
where the rule  recommending no more than 
t wo information requests  did  not  yet  apply.

W h e n  t h e  C o m m i s s i o n  e v a l u a t e d  t h e 
r e s u l t s  i n  S e p t e m b e r  2 0 1 0 ,  f o r  a p p r o x i -
m a t e l y  9 5  %  o f  c l o s e d  c a s e s  t h e r e  w e r e 
n o  m o r e  t h a n  t w o  i n f o r m a t i o n  r e q u e s t s 
needed 3.

Fur ther  information requests  are  a lso of ten 
n e e d e d  i n  v i e w  o f  t h e  r e p l i e s  p r o v i d e d 
by  M e m b e r  S t a t e s  t o  t h e  f i r s t  re q u e s t  fo r 
information.

3 451 cases were registered in the period under review; within 

that period 312 cases were closed of which only four required more 

than two requests for information.
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49.
T h e  v o l u m e  a n d  c o m p l e x i t y  o f  t h e  q u e s -
t i o n s  a r e  l i n k e d  t o  t h e  m e a s u r e s  t h e m -
s e l v e s  a n d  t h e  i n f o r m a t i o n  n e e d e d  t o 
a n a l y s e / a p p ro ve  t h e m .  I n  t h a t  re s p e c t ,  i t 
i s  a l s o  wo r t h  re m e m b e r i n g  t h at  t h e  Co m -
miss ion has  l imited tools  to  col lec t  market 
information other  than by quest ions. 

51.
T h e  d u r a t i o n  o f  t h e  p r e l i m i n a r y  i n v e s t i -
g a t i o n  d e p e n d s  i n  t h e  f i r s t  p l a c e  o n  t h e 
q u a l i t y  o f  t h e  n o t i f i c at i o n  by  t h e  M e m b e r 
States.  The Commiss ion must  decide within 
t wo months  of  having received a  complete 
not i f icat ion,  but  there is  no requirement  to 
o p e n  t h e  f o r m a l  i n v e s t i g a t i o n  p r o c e d u r e 
w i t h i n  s i x  m o n t h s  o f  t h e  i n i t i a l  —  i n c o m -
p l e t e  —  n o t i f i c a t i o n .  T h e  d u r a t i o n  o f  t h e 
i n i t i a l  i n v e s t i g a t i o n  p r o c e d u r e  w i l l  t h u s 
depend on the  completeness  of  the  in i t ia l 
n o t i f i c at i o n ,  t h e  co m p l ex i t y  o f  t h e  m at te r 
and the cooperat ion bet ween the Commis-
s i o n  a n d  t h e  M e m b e r  S t a t e .  P r e c i s e l y  i n 
o rd e r  to  t r y  to  re d u ce  t h e  d u ra t i o n  o f  t h e 
p re l i m i n a r y  i nve s t i g a t i o n  p h a s e ,  t h e  B e s t 
P r a c t i c e  C o d e  h a s  s u g g e s t e d  h o l d i n g  a 
pre -not i f icat ion meet ing to  assess,  among 
o t h e r s ,  w h at  i n fo r m at i o n  i s  re q u i re d,  w i t h 
a  v i e w  t o  h a v i n g  a  c o m p l e t e  n o t i f i c a t i o n 
and minimis ing the number  of  informat ion 
requests. 

53.
B etter  gover nance in  State  a id  control  i s  a 
shared responsibi l i t y  bet ween the Commis-
s ion and the M ember  States.  An impor tant 
cause of  these delays  is  the poor  qual i t y  of 
some not i f icat ions  f rom Member  States. 

The Commiss ion has  seen no evidence that 
t h e  d u rat i o n  o f  c a s e  h a n d l i n g  p ro ce d u re s 
h a s  h a d  a n  a d ve r s e  e f fe c t  o n  i nve s t m e nt s 
d e c i s i o n s ,  o t h e r  t h a n  i n  ve r y  e xc e p t i o n a l 
cases. 

Member States  have the means to reac t  (see 
e.g.  Ar t .  5 (3)  of  the Procedural  Regulat ion) .

54.
A formal  Mutual ly  Agreed Planning as  la id 
d o w n  i n  t h e  B e s t  P r a c t i c e s  C o d e  i s  n o t 
legal ly  binding.  I t  i s  only  an intent  to  make 
o n e’s  b e s t  e f fo r t s  —  t h e re fo re,  t h e  a d d e d 
v a l u e  c o m p a r e d  t o  a n  i n f o r m a l  a r r a n g e -
ment  is  l imited.  The latter  a lso  of fers  more 
f lex ibi l i t y  to  Member  States.

57.
Th e  Co m m i s s i o n  n o te s  t h e  b a l a n ce d  re a c-
t ion,  with  some in  favour  and some cr i t ica l 
of  the ref ined economic  approach.

58.
Th e  Co m m i s s i o n  h a s  p u b l i s h e d  a  co m p re -
hens ive  s takeholders’ sur vey  in  Ju ly  2010. 
I t s  r e s u l t s  s h o w  a  b a l a n c e d  v i e w  o n  t h e 
economic  approach.

59.
The Commiss ion can agree that  the uptake 
o f  t h e  s i m p l i f i e d  p ro ce d u re  f ro m  t h e  s i d e 
o f  M e m b e r  S t a t e s  i s  l i m i t e d  s o  f a r.  H o w-
e v e r,  fo r  t h e  p r o c e d u r e  t o  w o r k ,  M e m b e r 
States  have to  apply  for  i t .

60. 	second	 indent
Th e  Co m m i s s i o n  n o t e s  t h a t  i f  t h i s  re q u i re -
ment is  one of  the cornerstones of  a  modern 
a n d  t r a n s p a re n t  p ro ce d u re,  t h e  re l u c t a n ce 
o f  M e m b e r  S t a t e s  t o  g o  o u t s i d e  t h e  u s u a l 
b i latera l  d ia logue with the Commiss ion may 
a l s o  c o m p l i c a t e  o t h e r  t r a n s p a r e n c y  p r o c -
e s s e s  p ro p o s e d  b y  t h e  Co u r t ,  i n  p a r t i c u l a r 
as  far  as  the  handl ing of  compla ints  i s  con-
cerned (see Recommendat ion 2) . 
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60. 	 f i f th	 indent
I n  a d d i t i o n  t o  t h e  f a c t o r s  i d e n t i f i e d  b y 
t h e  E u r o p e a n  C o u r t  o f  A u d i t o r s  f o r  t h e 
l i m i t e d  u p t a k e  o f  t h e  s i m p l i f i e d  p r o c e -
d u re,  t h e  Co m m i s s i o n  a l s o  co n s i d e r s  t h at 
the poss ibi l i t ies  of fered by  the Temporar y 
Fr a m e wo r k  a n d  t h e  s p e c i f i c  n e e d s  i t  cov -
ered in  v iew of  the  f inancia l  c r i s i s  ( in  par-
t i c u l a r  t h e  l i m i t e d  a m o u n t  o f  c o m p a t i b l e 
a i d )  h a s  a f f e c t e d  i t s  p o s s i b l e  u s e .  U n d e r 
the Temporar y  f ramework ,  the Commiss ion 
h a d  co m m i t te d  to  s w i f t  a u t h o r i s a t i o n s  o f 
s u c h  m e a s u re s ,  g e n e r a l l y  i n  t i m e  p e r i o d s 
shor ter  than those poss ible  under  the s im -
p l i f i c a t i o n  p a c k a g e ,  a n d  t h e s e  m a y  h a v e 
been used as  an a l ternat ive  by some Mem-
ber  States  at  that  t ime.

62.
Given the ver y  large number  of  complaints, 
t h e  l i m i t e d  i n fo r m a t i o n  a v a i l a b l e  i n  m a ny 
c o m p l a i n t  s u b m i s s i o n s ,  c o u p l e d  w i t h  t h e 
l imited powers  of  the Commission to gather 
re l e va nt  m a r k e t  i n fo r m at i o n  a n d  t h e  l e g a l 
re q u i re m e n t  t o  t a k e  d e c i s i o n s  i n  a l l  c a s e s 
w h e r e  a  c o m p l a i n a n t  w i t h  l e g a l  s t a n d i n g 
ins ists  on the Commiss ion adopt ing a  deci-
s ion,  leads  to  long delays  in  some cases.

Never theless,  the  Commiss ion has  a l ready 
m a n a g e d ,  b y  a p p l y i n g  a  m o r e  f o c u s s e d 
approach,  to  considerably  reduce the stock 
o f  p e n d i n g  c o m p l a i n t s  b e t w e e n  D e c e m -
ber  2010 (464)  and July  2011 (400) . 

63.
The Commiss ion i s  ent i t led  to  give  d i f fer -
e n t  d e gre e s  o f  p r i o r i t y  to  t h e  co m p l a i n t s 
b r o u g h t  b e f o r e  i t  ( B o u y g u e s  T- 4 7 5 / 0 4 ) , 
depending for  instance on the scope of  the 
a l leged infr ingement ,  the  s ize  of  the  ben -
ef ic iar y,  the economic  sec tor  concerned or 
the ex istence of  s imi lar  complaints .  I n  the 
l i g h t  o f  i t s  w o r k l o a d  a n d  i t s  r i g h t  t o  s e t 
the pr ior i t ies  for  invest igat ions,  i t  can thus 
postpone deal ing with  a  measure  which is 
not  a  pr ior i t y.

T h i s  i s  a l s o  c l a r i f i e d  i n  t h e  B e s t  Pr a c t i c e 
Code.

65.
T h e  s t o c k  o f  c o m p l a i n t s  r e v i e w e d  b y  t h e 
European Cour t  of  Auditors  date  f rom di f -
ferent  per iods  — procedures  in  place have 
b e e n  re f i n e d  ove r  t i m e.  Th e  c u r re nt  p ro c -
ess  i s  la id  down in  the  B est  Prac t ice  Code 
w h i c h  h a d  a l r e a d y  t r i e d  t o  a d d r e s s  t h e 
l a c u n a e  i d e nt i f i e d  by  t h e  Eu ro p e a n  Co u r t 
o f  A u d i t o r s :  e . g .  a  b e s t  e f f o r t  t o  i n v e s t i -
gate  a  complaint  within  an indicat ive  t ime 
f r a m e  o f  t w e l v e  m o n t h s  f r o m  i t s  r e c e i p t , 
informat ion as  to  the pr ior i t y  given to  the 
complaint  and information concerning the 
p ro ce s s i n g  o f  a  co m p l a i nt  to  t h e  M e m b e r 
States  and the complainants.

A  decis ion f inding that  there  is  no a id  wi l l 
be  addressed to  the Member  State  and the 
c o m p l a i n a n t  o n l y  re c e i ve s  a  c o p y  o f  t h a t 
decis ion.

66.
I t  h a s  t o  b e  e m p h a s i s e d  t h a t  t h i s  i s  n o t 
s p e c i f i c  t o  c o m p l a i n t s ;  f o r  n o t i f i e d  a i d 
c a s e s ,  t o o,  t h e re  i s  n o r m a l l y  n o  p u b l i c i t y 
pr ior  to  the opening of  the formal  invest i -
gat ion procedure.  Transparenc y only  exists 
in  the contex t  of  the s impl i f ied procedure. 
M e m b e r  S t a t e s  a r e  g e n e r a l l y  o p p o s e d  t o 
s u c h  b ro a d  t r a n s p a re n c y  d u r i n g  t h e  p re -
l i m i n a r y  i n v e s t i g a t i o n  p h a s e .  T h e  Pr o c e -
d u r a l  R e g u l a t i o n  m a k e s  n o  p r o v i s i o n  f o r 
this  e i ther.

The requirement to  translate  in  the authen-
t ic  language and/or  a l l  languages  is  some -
t imes t ime consuming,  but  is  a lso an essen-
t ia l  t ransparenc y requirement.

T h e  o b l i g a t i o n  o f  p r o fe s s i o n a l  s e c r e c y  i s 
a  Treat y  obl igat ion.  The need to  st r ike  the 
r ight  balance bet ween this  obl igat ion and 
t h e  o b l i g a t i o n  t o  g i v e  r e a s o n s  f o r  d e c i -
s ions  may somet imes  involve  lengthy  d is-
c u s s i o n s ,  b u t  a g a i n  t h i s  s e e m s  t o  b e  a n 
essent ia l  procedural  step.
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67.
T h e  p r o c e d u r e s  f o r  d e a l i n g  w i t h  c o m -
p l a i n t s  h a v e  b e e n  c l a r i f i e d  t h r o u g h  a 
s e r i e s  o f  r e c e n t  C o u r t  j u d g m e n t s  w h i c h 
i n  p r i n c i p l e  r e q u i r e  a  C o m m i s s i o n  d e c i -
s i o n  fo r  c o m p l a i n t s .  T h e  Co m m i s s i o n  c a n 
only  expla in  to  the complainant  why a  par-
t i c u l a r  m e a s u re  i n  t h e i r  p re l i m i n a r y  v i e w 
d o e s  n o t  co n ce r n  a l l e g e d  u n l aw f u l  a i d  o r 
ex p l a i n  t h at  t h e re  i s  i n s u f f i c i e nt  i n fo r m a-
t i o n  t o  e s t a b l i s h  t h e  p re s e n c e  o f  ( u n l aw -
ful )  State  a id.

The 12 months per iod has  been introduced 
as  a  recommendat ion by  the  B est  Prac t ice 
C o d e  a n d  c a n  t h u s  n o t  b e  t h e  s t a n d a r d 
for  cases  pre - dat ing i ts  entr y  into  force  in 
September  2009.

68.
T h e  re c o ve r y  p o l i c y  i s  a l s o  a n  i m p o r t a n t 
i n s t r u m e n t  t o  c u r b  t h e  i l l e g a l  g r a n t i n g 
o f  a i d :  n o n - n o t i f i e d  a i d ,  i f  f o u n d  t o  b e 
i n co m p at i b l e ,  w i l l  b e  re cove re d  f ro m  t h e 
benef ic iar y.  I n  order  to  avoid future l iabi l -
i t i e s ,  i t  i s  i n  t h e  i n t e re s t  o f  t h e  b e n e f i c i -
ar y  that  the a id  measure has  been not i f ied 
(and approved) .  An ef fec t ive  recover y  pol -
i c y  t h u s  h e l p s  t o  m a i n t a i n  t h e  s t a n d s t i l l 
obl igat ion.

73.
As to  the long durat ion of  recover y  proce -
dures  overa l l ,  the  Commiss ion agrees  and 
regrets  the lack  of  cooperat ion on the par t 
o f  c e r t a i n  M e m b e r  S t a t e s  a n d  t h e  l e n g t h 
o f  j u d i c i a l  p ro c e d u re s .  At  t h e  s a m e  t i m e, 
t h e  C o m m i s s i o n  i t s e l f  i s  d o i n g  w h a t  i t 
c a n  t o  s p e e d  t h i n g s  u p,  a s  s h o w n  b y  t h e 
E u r o p e a n  C o u r t  o f  A u d i t o r s ’ f i n d i n g  t h a t 
t h e  C o m m i s s i o n  h a s  b e e n  r e a c t i n g  m o r e 
q u i c k l y  i n  r e c e n t  y e a r s  w h e n  i t  c o m e s  t o 
b r i n g i n g  c a s e s  t o  t h e  C o u r t  o f  J u s t i c e  o f 
the European Union. 

74.
W h e n  t h e  C o m m i s s i o n  h a s  t h e  n e c e s -
s a r y  d a t a  a t  i t s  d i s p o s a l ,  i t  e n d e a v o u r s 
to  quant i fy  the  exac t  amount  of  a id  to  be 
recovered.

At  the same t ime,  on the basis  of  the pr in -
c ip le  of  fa i r  cooperat ion,  the  Commiss ion 
p r o v i d e s  M e m b e r  S t a t e s  w i t h  g u i d a n c e , 
a s  n e c e s s a r y,  t o  c a l c u l a t e  t h e  a i d  t o  b e 
recovered.

75.
T h e  C o m m i s s i o n  w e l c o m e s  t h e  f i n d i n g 
f rom the European Cour t  of  Auditors  on i ts 
handl ing of  the cr is is  cases.

76.
T h e  a d d i t i o n a l  w o r k l o a d  w a s  a b s o r b e d 
through a  combinat ion of  over t ime,  t rans-
fer  of  staf f  f rom other  units  and the excep -
t ional  nature  of  the work ing condit ions  to 
h a n d l e  t h e  c a s e s .  E v e n  i n  t h o s e  c i r c u m -
s t a n c e s ,  t h e  t o t a l  s t o c k  o f  p e n d i n g  c a s e s 
increased considerably  in  2009–10.

77.
The guidel ines  set  out  c lear  condit ions  for 
State  a id  to  be  compat ib le  with  the  inter-
n a l  m a r k e t .  Th e  p ra c t i c a l  i m p l e m e nt at i o n 
o f  e a c h  p r i n c i p l e  d e p e n d s  v e r y  m u c h  o n 
t h e  s p e c i f i c i t i e s  o f  t h e  b a n k s  c o n c e r n e d. 
H owe ve r,  i n  e a c h  a n d  e ve r y  re s t r u c t u r i n g 
case,  the assessment  of  measures  has  been 
carr ied out  with  proper  attent ion to  other 
c a s e s ,  s o  t h a t  c o n s i s t e n c y  a c r o s s  c a s e s 
and a  level  p lay ing f ie ld  across  banks  and 
across  Member  States  is  maintained. 

78.
T h e  C o m m i s s i o n  w e l c o m e s  t h e  f i n d i n g 
f rom the European Cour t  of  Auditors.

82.
T h e  Te m p o r a r y  F r a m e w o r k  w a s  u s e d  b y 
a l l  M e mb er  St ates  excep t  Cy pr us.  They  a l l 
introduced at  least  one,  and in  most  cases 
b e t we e n  2  a n d  4  s c h e m e s  ( l o a n s,  g u a ra n-
t e e s ,  e x p o r t  c r e d i t ,  c o m p a t i b l e  l i m i t e d 
amount  of  a id) .  The  fac t  that  they  d id  not 
a lways  use  the budget  or iginal ly  provided 
for  tends  to  conf i r m that  they  made care -
ful  use  of  the Temporar y  Framework meas -
u re s  ( t h e  a p p rova l  o f  t h e  s c h e m e  a l l owe d 
them to  use  i t  when needed,  without  nec -
essar i ly  us ing up the whole  budget) .
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T h e  e xc e p t i o n a l  n a t u re  o f  t h e  Te m p o r a r y 
Fr a m e w o r k ,  w h i c h  w a s  b a s e d  o n  A r t i c l e 
107(3) (b)  TFEU ‘ to  remedy a  ser ious  distur-
b a n ce  i n  t h e  e co n o my  o f  a  M e m b e r  St ate’ 
requires  a  regular  evaluat ion as  to  whether 
the condit ions  of  appl icat ion are  st i l l  met . 
T h i s  e x p l a i n s  w h y  t h e  C o m m i s s i o n  w a s 
u n a b l e  t o  a d o p t  a n  o p e n - e n d e d  o r  v e r y 
long running Temporar y  Framework .

85.
A p a r t  f r o m  t h e  q u a l i t y  i s s u e ,  M e m b e r 
States  quite  of ten provide incomplete data 
b y  t h e  d e a d l i n e ,  w h i c h  i n  t u r n  r e q u i r e s 
t h e  S c o re b o a rd  t e a m  t o  t r y  t o  o b t a i n  t h e 
n e c e s s a r y  d a t a  f r o m  M e m b e r  S t a t e s ;  t h i s 
i n v o l v e s  t w o  r o u n d s  o f  q u e s t i o n s  w h i c h 
take over  three months  on average.

86.
Member States  general ly  do not  share with 
t h e  C o m m i s s i o n  i n f o r m a t i o n  c o n c e r n i n g 
i s s u e s  a ro u n d  t h e i r  i n t e r n a l  c o l l e c t i o n  o f 
d a t a  f r o m  r e g i o n a l  a n d  l o c a l  a u t h o r i t i e s 
a n d  d a t a  r e l i a b i l i t y .  I n  t h i s  r e s p e c t ,  t h e 
Co m m i s s i o n  re fe r s  to  t h e  m e t h o d o l o gi c a l 
notes  made in  the Staf f  work ing document 
a c c o m p a n y i n g  t h e  S t a t e  a i d  S c o r e b o a r d 
Au t u m n  2 0 1 0  u p d a t e ,  w h i c h  o u t l i n e s  t h e 
scope of  the data  col lec t ion.

Although the repor t ing obl igat ion requires 
M e m b e r  S t a t e s  t o  p r o v i d e  a n  e s t i m a t e 
w h e r e  t h e  a c t u a l  e x p e n d i t u r e  c a n n o t  b e 
deter mined in  the  repor t ing year,  such an 
est imate  i s  made only  in  a  few cases.  Th is 
i s  a l ready mentioned in  the contex t  of  the 
Scoreboard 4.

 
4 Page 68 in the Staff working document accompanying the 

State aid Scoreboard, Autumn 2010 update 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.

do?uri=SEC:2010:1462:FIN:EN:PDF

89.
Fo r  t h e  p u r p o s e  o f  t h e  S t a t e  a i d  S c o r e -
b o a rd,  s u b s i d i e s  to  ra i l ways  a re  e xc l u d e d 
f ro m  t h e  c a l c u l a t i o n  o f  t h e  t o t a l .  Fo r  t h e 
f i rs t  t ime,  the  Autumn 2010 update  of  the 
S c o re b o a rd  p ro v i d e s  t h e  t o t a l  a m o u n t  o f 
t h e  s u b s i d y  g r a n t e d  t o  r a i l w a y s  i n  a  s e p -
a r a t e  c h a p t e r ;  f r o m  n o w  o n  c o m p a r a b l e 
data  wi l l  therefore  be avai lable. 

92.
C o m p e t i t i o n  D G  h a s  r e v i s e d  t h e  m e t h o d 
o f  e s t a b l i s h i n g  t h e  ‘a m o u n t  u s e d ’ fo r  a i d 
m e a s u re s  t o  t h e  f i n a n c i a l  s e c t o r  a n d  w i l l 
a p p l y  i t  i n  r e s p e c t  o f  t h e  A u t u m n  2 0 1 1 
u p d a t e  o f  t h e  S c o r e b o a r d .  I n  a n y  e v e n t , 
the method used to  calculate  the a id  com-
p o n e nt  h a s  b e e n  i n  l i n e  w i t h  t h e  re l e va nt 
C o m m u n i c a t i o n s ,  e . g .  i m p a i r e d  a s s e t s , 
guarantees.

93.
Th e  Co m m i s s i o n  d o u b t s  t h a t  co m p a ra b i l -
i t y  of  data  bet ween di f ferent  years  suf fers 
f ro m  c h a n g e s .  Fi r s t ,  t h e  S t a t e  a i d  re p o r t -
ing obl igat ion,  as  la id  down in  Annex I I I  of 
Commiss ion Regulat ion (EC )  No 794/2004, 
h a s  n o t  c h a n g e d  s i n c e  i t s  i n t r o d u c t i o n 
w i t h  r e s p e c t  t o  i t s  s c o p e  a n d  c o n t e n t 
regarding data  that  Member  States  have to 
provide in  their  annual  repor t .  Second,  key 
f igures  on State  a id expenditure have been 
made publ ic  in  the same way and by apply-
ing the same methodology of  reference to 
a l low data  compar ison.

94.
I n  a c c o r d a n c e  w i t h  t h e  r u l e s  o n  I m p a c t 
Assessment,  Competit ion DG plans to  carr y 
o u t  I m p a c t  A s s e s s m e n t s  f o r  a l l  S t a t e  a i d 
p o l i c y  p r o j e c t s .  B y  t h e  e n d  o f  2 0 1 1 ,  fo u r 
S t a t e  a i d  i m p a c t  a s s e s s m e n t s  s h o u l d  b e 
completed,  e ight  in  2012,  and s ix  in  2013.
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95.
A comprehensive  e x  p o s t  evaluat ion of  the 
impac t  of  the  State  a id  contro l  i s  not  fea -
s ible  given the state  of  the sc ience of  eco -
nomics  and resource l imitat ions.  Never the -
less,  the Commiss ion wi l l  cont inue to  carr y 
out  ad hoc evaluat ion of  speci f ic  State  a id 
c o n t r o l  m e a s u r e s  ( e . g .  h t t p : / / e c . e u r o p a .
e u / c o m p e t i t i o n / p u b l i c a t i o n s / r e p o r t s / 
temporar y_stateaid_rules_en.html) .

CONCLUSIONS	AND		
RECOMMENDATIONS

96.
While  Ar t ic le  108(1)  TFEU imposes  an obl i -
gat ion to  keep exist ing a id  measures  under 
constant  rev iew,  Ar t .  108(3)  TFEU requi res 
t h e  C o m m i s s i o n  t o  a s s e s s  n o t i f i e d  a i d , 
t h e r e  i s  n o  l e g a l  b a s i s  f o r  a  s y s t e m a t i c 
re v i e w  o f  M e m b e r  S t a t e s ’ p ro c e d u re s  a n d 
control  systems other  than the pr inciple  of 
cooperat ion enshr ined in  Ar t ic le  4  TEU. 

T h e  C o m m i s s i o n  a c t i v e l y  p u r s u e s  u n l a w-
f u l  a i d  t h r o u g h  a  c o m b i n a t i o n  o f  c o m -
p l a i n t s ,  e x  o f f i c i o  c a s e s  a n d  e x  p o s t  c o n -
trol  through monitor ing of  block exempted 
measures  and approved schemes.  A  v igor-
ous recover y  pol ic y  ac ts  as  a  fur ther  deter-
rent  against  unlawful  a id. 

Nat ional  cour ts  can complement the deter-
r e n t  e f f e c t  b y  p e n a l i s i n g  i l l e g a l i t y  ( i . e . 
non-respec t  of  the noti f icat ion obl igat ion) .

T h e  C o m m i s s i o n  h a s  n o  m e a n s  t o  s t e e r 
t h e  o rg a n i s a t i o n a l  s e t - u p  w i t h i n  M e m b e r 
St ate s .  Th e  m a i n  to o l  fo r  co l l e c t i n g  i n fo r -
m a t i o n  i s  v i a  i n fo r m a t i o n  re q u e s t s  to  t h e 
M e m b e r  S t a te s  a b o u t  co n c re te  m e a s u re s . 
G i v e n  t h e s e  c o n s t r a i n t s  t h e r e  i s  i n d e e d 
a  r i s k  t h a t  ( s o m e )  a i d  g o e s  u n d e t e c -
t e d .  H o we ve r,  p o t e n t i a l  b e n e f i c i a r i e s  a re 
i n c re a s i n g l y  aw a re  o f  t h e  r i s k  t h e y  r u n  i n 
re c e i v i n g  n o n - n o t i f i e d  a i d ,  a s  t h e i r  a u d i -
t o r s  —  a m o n g s t  o t h e r s  —  p o i n t  t h i s  o u t 
to  them. 

Recommendation	1
The Commiss ion shares  the  objec t ive  that 
m o r e  a t t e n t i o n  s h o u l d  b e  p a i d  t o  a d v o -
c a c y,  m o n i t o r i n g  a c t i v i t i e s  a n d  e x  o f f i c i o 
i n q u i r i e s .  H o w e v e r,  t h i s  o b j e c t i v e  w o u l d 
have to  be balanced against  other  compet-
i n g  o b j e c t i v e s .  I n  t h i s  c o n t e x t ,  t h e  C o m -
miss ion would l ike  to  point  out  that  there 
i s  a  legal  obl igat ion  to  deal  wi th  not i f ica-
t ions  and to  fo l low up on complaints. 

A s  a  w a y  t o  c o p e  w i t h  t h e s e  c h a l l e n g e s ,  
Compet i t ion DG has,  s ince  2011,  rev iewed 
t h e  o p e r a t i o n  o f  t h e  S t a te  a i d  n e t wo r k  i n 
o r d e r  t o  i n c r e a s e  e f f i c i e n c y.  A  w o r k i n g 
g r o u p  h a s  m a d e  a  n u m b e r  o f  r e c o m m e n -
dat ions  which have been adopted and are 
current ly  being implemented. 

Recommendation	1 	 (a)
The Commiss ion welcomes the recommen-
dat ion.

Recommendation	1 	 (b)
The scope of  the 2011 monitor ing exerc ise 
w i l l  d o u b l e  t o  c o v e r  3 3  %  o f  a i d  g r a n t e d 
u n d e r  a p p r o v e d  a i d  s c h e m e s  o r  b l o c k 
exemption Regulat ion in  2009.

Recommendation	1 	 (c)
I n c r e a s e d  m o n i t o r i n g  w i l l  c o n t r i b u t e  t o 
detec t  i l legal  a id.

97.
The Commiss ion welcomes the f inding that 
m a ny  o f  t h e  o p e rat i o n a l  e l e m e nt s  o f  c a s e 
h a n d l i n g  a r e  w e l l  m a n a g e d  a n d  t h a t  t h e 
f inancia l  cr is is  cases  were handled swif t ly.

T h e  C o m m i s s i o n  i s  a w a r e  t h a t  c o m p l a i n t 
h a n d l i n g  i s  a  p ro b l e m  a re a  a n d  t h at  t h e re 
is  a  considerable  back log which is  d i f f icult 
to  tack le.  The Best  Prac t ice  Code was a imed 
a t  t a c k l i n g  t h e  l a c u n a e  i d e n t i f i e d  b y  t h e 
European Cour t  of  Auditors  within  the cur-
rent  legis lat ive  and procedural  f ramework .
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Never theless,  s ince  the beginning of  2011 
C o m p e t i t i o n  D G  h a s  s t a r t e d  a  b a c k l o g 
re d u c t i o n  e xe rc i s e  w h i c h  h a s  a l re a d y  l e d 
t o  a  s i g n i f i c a n t  r e d u c t i o n  o f  t h e  n u m b e r 
o f  p e n d i n g  c o m p l a i n t s  ( s e e  a b o v e  p a r a -
graph 62) .

The Commiss ion a lso  points  to  the  cruc ia l 
r o l e  f o r  M e m b e r  S t a t e s  i n  e n s u r i n g  e f f i -
c ient  State  a id  control .

98.
The Best  Prac t ice  Code is  meant  to  increase 
t r a n s p a r e n c y  a n d  e n h a n c e  p r e d i c t a b i l i t y. 
T h e  C o m m i s s i o n  w o u l d  a l s o  p o i n t  t o  t h e 
re l u c t a n ce  by  M e m b e r  S t ate s  to  m a k e  u s e 
o f  t h e  s i m p l i f i e d  p ro ce d u re  i n  v i e w  o f  t h e 
t ransparenc y procedures  i t  impl ies.

Recommendation	2 	 (a)
T h e  c u r r e n t  p r o c e d u r a l  s e t - u p  a l r e a d y 
requires  the Commiss ion to  decide or  open 
the formal  invest igat ion procedure on not i -
f i e d  a i d  w i t h i n  2  m o nt h s  fo l l ow i n g  a  co m-
plete  not i f icat ion.

Recommendation	2 	 (b)
Th e  Co m m i s s i o n  a cce p t s  t h at  t h e  n u m b e r 
o f  R e q u e s t s  f o r  I n f o r m a t i o n  s h o u l d  b e 
a s  l i m i t e d  a s  p o s s i b l e .  T h i s  p r i n c i p l e  i s 
a l r e a d y  l a i d  d o w n  i n  t h e  B e s t  P r a c t i c e 
C o d e .  C o m p e t i t i o n  D G  h a s  a l s o  p u t  i n 
place control  mechanisms.

Where Member States  provide a  comprehen -
s i ve  n o t i f i c at i o n  ( p o s s i b l y  a f te r  a  p re - n o t i -
f i c a t i o n  c o n t a c t ) ,  n o  i n f o r m a t i o n  r e q u e s t 
w i l l  b e  n e e d e d .  T h e  n u m b e r  o f  i n f o r m a -
t ion requests  depends on the qual i t y  of  the 
information provided by Member  States.

Recommendation	2 	 (c)
Th e  Co m m i s s i o n  n o te s  t h i s  re co m m e n d a -
t ion.  However,  the case - law of  the Cour t  of 
J u s t i ce  o f  t h e  Eu ro p e a n  U n i o n  h a s  a  w i d e 
n o t i o n  o f  w h a t  c o n s t i t u t e s  a n  a d m i s s i b l e 
complaint .

Recommendation	2 	 (d)
The Commission accepts  this  recommenda-
t ion which is  a l ready la id  down in  the Best 
Prac t ice  Code.

Recommendation	2 	 (e)
The Commission is  a l ready drawing lessons 
f rom i ts  handl ing of  f inancia l  c r i s i s  meas -
u re s .  N e ve r t h e l e s s ,  ce r t a i n  e l e m e n t s  m ay 
not  be eas i ly  t ransposable  to  other  sec tors 
of  the economy.

Recommendation	2 	 ( f )
The Commiss ion p lans  to  implement  f rom 
e a r l y  2 0 1 2  o n w a r d s  a n  e n h a n c e d  t i m e 
recording system (bui ld ing on the  exper i -
ence drawn from a voluntar y  pi lot  projec t) , 
combined with  an e x  a n t e  work load evalu-
at i o n ,  w h i c h  w i l l  h e l p  i n  t h e  a l l o c at i o n  o f 
resources.

100.
T h e  C o m m i s s i o n  r e c a l l s  t h a t  i t s  p r i m a r y 
ro l e  i s  to  p re ve nt  St ate  a i d  t h at  i s  i n co m -
p at i b l e  w i t h  t h e  Tre at y.  Th e  co m p at i b i l i t y 
assessment  i t  per forms a l ready const i tutes 
a  form of  impac t  assessment  in  the l ight  of 
the objec t ives  la id  down in  the Treat y,  and 
t a k i n g  a cco u nt  o f  d i s to r t i o n s  o f  co m p e t i-
t ion and impac t  on trade. 

A  comprehensive  e x  p o s t  evaluat ion of  the 
impac t  of  the  State  a id  contro l  i s  not  fea -
s ible  given the state  of  the sc ience of  eco -
nomics  and resource l imitat ions.  Never the -
less,  the Commiss ion wi l l  cont inue to  carr y 
out  ad hoc evaluat ion of  speci f ic  State  a id 
c o n t r o l  m e a s u r e s  ( e . g .  h t t p : / / e c . e u r o p a .
e u / c o m p e t i t i o n / p u b l i c a t i o n s / r e p o r t s / 
temporar y_stateaid_rules_en.html) .

REPLY OF THE 
COMMISSION
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Recommendation	3 	 (a)
To  f a c i l i t a t e  t h e  d a t a  g a t h e r i n g  a n d  t o 
i n c re a s e  e f f i c i e n c y,  b o t h  fo r  t h e  M e m b e r 
S t a t e s  a n d  f o r  t h e  C o m m i s s i o n ,  C o m p e -
t i t i o n  D G  h a s  i n t r o d u c e d  a  n e w  c e n t r a l 
d a t a b a s e  a p p l i c a t i o n  b y  w h i c h  g r a n t i n g 
a u t h o r i t i e s  i n  t h e  M e m b e r  S t a t e  c a n 
d i r e c t l y  e n c o d e  t h e i r  a i d  e x p e n d i t u r e . 
Th e re  a re  p l a n s  to  b r i n g  t h i s  a p p l i c a t i o n , 
ca l led SARI ,  into ful l  operat ion by 2012.

As  re g a rd s  re l i a b i l i t y,  i t  i s  re c a l l e d  t h at  i t 
i s  the Member States’ responsibi l i ty  to  pro -
v i d e  c o m p l e t e  a n d  a c c u r a t e  d a t a .  I n  t h i s 
respec t ,  the ongoing legis lat ive  projec t  to 
amend the repor t ing obl igat ions  for  Mem -
b e r  S t a t e s  t a k e s  t h i s  p o i n t  i n t o  a c c o u n t 
a n d  i n c l u d e s  a  s t r o n g e r  w o r d i n g  r e g a r d -
i n g  t h e  co m p l e te  a n d  re l i a b l e  d at a  w h i c h 
M e m b e r  S t a t e s  h a v e  t o  p r o v i d e  i n  t h e i r 
annual  repor t . 

Recommendation	3 	 (b)
See reply  to  paragraph 100.
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THE COMMISSION HAS OVERALL RESPONSIBILITY FOR STATE AID CONTROL (ARTICLES 

107-108 TFEU). EU MEMBER STATES ARE REQUIRED TO NOTIFY ALL PLANNED STATE AID 

MEASURES TO THE COMMISSION AND TO OBTAIN THE COMMISSION’S APPROVAL BEFORE 

IMPLEMENTING THEM. 

THIS SPECIAL REPORT EXAMINES WHETHER THE COMMISSION’S PROCEDURES ENSURE 

EFFECTIVE MANAGEMENT OF STATE AID CONTROL.

THE COURT FOUND THAT THE COMMISSION HAS INSUFFICIENT ASSURANCE THAT IT DEALS 

WITH ALL RELEVANT STATE AID CASES. THERE IS NO LEGAL BASIS FOR A SYSTEMATIC 

REVIEW OF MEMBER STATES’ PROCEDURES AND CONTROL SYSTEMS OTHER THAN THE 

PRINCIPLE OF COOPERATION. STATE AID PROCEDURES TAKE A LONG TIME. COMPLAINTS IN 

PARTICULAR LACK TRANSPARENCY. IN THE FIELD OF STATE AID CONTROL THE COMMISSION 

REACTED PROMPTLY TO THE FINANCIAL CRISIS. IT HAS NOT YET ASSESSED THE EX POST 

IMPACT OF ITS ACTIVITIES IN A COMPREHENSIVE WAY.

THE COURT MAKES RECOMMENDATIONS WITH AN AIM TO IMPROVING THE COMMISSION’S 

PROCEDURES AND MANAGEMENT EFFECTIVENESS.

EUROPEAN COURT OF AUDITORS
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