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GLOSSARY

: Annual activity report: report by a director-general of the Commission giving an account of the
achievements of the key policy objectives and core activities of the directorate-general.

: European Commission Directorate General for Agriculture and Rural Development

: The overview of amounts to be recovered from final beneficiaries provided by
the paying agency to the Commission as part of its annual accounts.

: Certification body: public or private legal entity designated by the Member State with a view to
certifying the truthfulness, completeness and accuracy of the accounts of the accredited paying agency.

: The procedure by which the Commission accepts the accounts of the Member
States and thereby the expenditure made by the paying agencies to farmers and beneficiaries. Firstly the
accounts of paying agencies are checked for accuracy by certification bodies in the Member States and
are then subject to an annual financial clearance decision by the Commission. Secondly the Commission
itself then carries out the conformity clearance procedure based on audits which permit it to identify
and exclude (in later years) payments not complying with the rules.

: European Agricultural Fund for Rural Development
: European Agricultural Guarantee Fund
: European Agricultural Guidance and Guarantee Fund
: Court of Justice of the European Union
: Pound sterling (£)

:‘lIrregularity’ shall mean any infringement of a provision of Community law resulting from
an act or omission by an economic operator, which has, or would have, the effect of prejudicing the
general budget of the Communities or budgets managed by them, either by reducing or losing revenue
accruing from own resources collected directly on behalf of the Communities, or by an unjustified item
of expenditure. See Article 1(2) of Regulation (EC, Euratom) No 2988/95.

: Information technology
: Member State
: European Anti-Fraud Office
: Paying agency: the organisation responsible within a Member State for the proper assessment, cal-
culation, inspection and payment of agricultural subsidies. Part of the work of the paying agency may
be done by delegated bodies.
: Premier Acte de Constat Administratif ou Judiciaire. A French acronym commonly used to denote
the date that the beneficiary is notified for the first time in writing by an authority in the Member State
that an amount of agricultural subsidy should not have been paid. This is the date at which the debt

should be recorded in the accounts (Annex IlI/IIIA tables) but not — in the case of pre-debtors — in the
debtors’ ledger of the paying agency. See also Article 35 of Regulation (EC) No 1290/2005.
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: The ‘pre-debtors’ fulfil the criteria of the Commission to be included in the accounts
(Annex IlI/II1A tables) and are the result of a pre-notification where the debtor has been informed by the
PA of a potential debt which may end up in a recovery notification. The time elapsing between informing
of a potential debt and the recovery notification can take several months or even years. See also ‘PACA".

: Recovery of unduly paid amounts from the beneficiary through a
recovery notification issued by the PA. Financial corrections to Member States can be imposed by the
Commission under (1) the financial clearance (reliability of the annual accounts) and/or under (2) the
conformity clearance (legality and regularity of the underlying transactions) of the annual accounts of
the PA. Amounts under financial corrections are financed by national budgets.

: The Court has calculated various recovery rates in the report by comparing the amounts
recovered to the debt outstanding recorded and expressing this as a percentage.

: The task force recovery was set up in 2002 to examine old cases of debt relating to irregularity as
many hundreds of old cases had not been followed up. Its purpose was to decide whether the debt could
be written off to the cost of the budget or whether, where Member States had been negligent, the debt
should be charged to the Member State concerned.

: As part of the review of European legislation relating to debt and recovery in 2006, the
so-called 50/50 rule was introduced which allows the Commission to automatically take back from the
Member States 50 % of debts that remain unrecovered in the debtors' accounts after four years, or after
eight years where there is a legal case pending for the debt.
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l.

The European Union spends around 55 bil-
lion euro per year on agriculture and rural
development, some of which is wrongly
paid due to irregular or incorrect claims
or errors. This report examines the proced-
ures for recovery of undue payments. In
particular it focuses on recoveries by Mem-
ber State authorities and the monitoring
role of the Commission.

I1.

The Court previously examined the
arrangements for the recovery of irregular
payments in its Special Report No 3/2004.
It found that there were significant weak-
nesses in the arrangements for report-
ing, recovery and writing off irregular
payments. Subsequently the Commission
implemented important changes in the
way in which debts are recorded, reported
and certified in the Member States. It also
transferred the responsibility for finan-
cial follow-up to DG AGRI from OLAF. The
impact of these changes is also examined
in this report. The Court examined both
the reporting of recoveries by Member
States to the Commission and the pres-
entation of figures on recoveries in the
annual accounts of the EU.

Special Report No 8/2011 - Recovery of undue payments made under the common agricultural policy

EXECUTIVE
SUMMARY

Hi.

The Court found that the arrangements
introduced in 2006 have improved matters
by providing more accurate information
and greater detail on debts and recover-
ies at the level of the Member States and
by giving more information in the annual
accounts. The recovery rates have also
improved in respect of debts raised from
2006 onwards, however, certain weak-
nesses persist:

— New procedures, which result in the
automatic reimbursement to the Com-
mission of 50 % of the amount of old
debts, enhance the protection of the
EU’s financial interests by ‘recovery’via
the transfer of funds from the Member
State budget to the European Union
budget. The system has certain short-
comings such as running the risk of
encouraging the write-off of debt by
Member States as early as possible or
reporting debt as late as possible and
allowing certain amounts to ‘escape’
from the procedure.

— Differences in treatment between Mem-
ber States means that debts are recog-
nised at different times, reported fig-
ures are not comparable, interest is
applied inconsistently and the point in
time debts can be written off can vary
significantly, leading to a negative fi-
nancial impact on the EU budget.

— The likelihood of recovery of an undue
payment is affected by delays in the
Member States’ initiation of recovery
procedures, shortcomings in their re-
covery actions, and their limited en-
forcement possibilities.

— Where delays in the initial recording of
debt occur, the transmission of informa-
tion relating to irregularities to OLAF
can also be delayed.



V.

The Court therefore recommends that the
Commission should further improve the
way in which debts in the Member States
are managed and reported upon and
ensure a consistent treatment of those
across all Member States by:

— requesting Member States to record the
irregularities and other debts once they
are legally due, notably at the time the
recovery notification has been drawn

up;

— clarifying certain key reporting and ac-
counting concepts which have been in-
consistently applied thus far by issuing
guidelines, in a timely manner;

— introducing a uniform time limit be-
tween the discovery of a potential ir-
regularity and the notification of the re-
covery order to the debtor which would
enhance harmonisation between Mem-
ber States and ensure a more timely
transmission of information on irregu-
larities to OLAF;

— introducing explicit rules in relation to
the application of interest;

— providing further clarification of the
circumstances under which debts can
be declared as irrecoverable, in particu-
lar in relation to the rules for writing off
debt in insolvency cases;

— reviewing the application of the new,
automatic 50 % recovery procedure
rules to ensure its effective application;

— finalising the follow-up of old ‘Task
Force Recovery’ cases, which were sup-
posed to have been finalised some three
years ago.

V.

During the period 2006-08, covered by the
Court’s audit, around 90 % of the amounts
reported in the EU annual accounts as
‘recoveries of undue payments’ were
those made by the Commission through
deductions from the Member States and
not actual recoveries of the unduly paid
aid from beneficiaries. This undoubtedly
protects the financial interests of the EU
but without the full deterrent effect of a
recovery made from an unduly paid ben-
eficiary.

VI.

The Commission should therefore explore
methods that permit it to reduce the pro-
portion of its ‘recoveries’ from Member
States’ budgets, and increase the propor-
tion of undue payments recovered from
the beneficiaries who received them.
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INTRODUCTION

1. The EU spends around 55 billion euro per year on agriculture ' Article 9(1)(a) of Council
and rural development. Table 1 shows a breakdown of spend- Regulation (EC) No 1290/2005 of
ing between the guarantee fund (EAGF) and rural development 21 June 2005 on the financing of
for the 2006 to 2009 period. the common agricultural policy

(OJL209,11.8.2005, p. 1).

2. Management of most of this expenditure is shared between
the Member States and the Commission. The aid is paid out
to farmers and beneficiaries by the paying agencies (desig-
nated national authorities), which are then reimbursed by the
Commission. Some of these payments are made irregularly or
with errors and, if detected, have to be recovered. This report
examines the arrangements for such recoveries.

3. In order to safeguard the EU financial interests, Member States
are required to ‘adopt all legislative, regulatory and adminis-
trative provisions and to take any other measures necessary
to:

(a)check the genuineness and compliance of operations fi-
nanced by the EAGF and the EAFRD;

(b)prevent and pursue irregularities;

(c) recover sums lost as a result of irregularities or negligence'!

AGRICULTURE SPENDING 2006-09 (MILLION EURO)’

EAGF

Rural Development

Total

T The amounts are the payments made for Chapters 05 02 and 05 03 (EAGF) and Chapters 05 04 and 05 05 (Rural Development) as included in Volume Il,
Annex A (ii), pp. 356379 for 2006 and in Volume II, Annex B: Expenditure (i), pp. 306—315 of the Annual Accounts of the European Communities for
2007 as well as Tables 5.1 and 3.1 of the Annual Report 2008 and 2009 respectively.

2 Prior to 2007 there was only a single fund, the EAGGF.
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4, Member States are required to undertake checks (generally on
a sample basis) on the regularity of individual payments. Some
checks take place before the payment is made, in which case
the detected irregularities can be deducted directly from the
payment to be made. For checks carried out after payment has
taken place, Member States are required to record a debt for
any undue payments detected and then request repayment of
the overpaid amount from the beneficiary.

5. Many beneficiaries repay as requested, but if they lodge an
appeal and if the debt is subsequently upheld by the PA, an
enforcement action for its recovery is initiated, sometimes
involving legal action. Under certain conditions (in the case of
insolvency, or the cost of recovery exceeding the amount due),
the paying agency can decide to halt recovery and declare the
amount as irrecoverable to the EU and the debt is written off.

6. Table 2 sets out the total amount for which recovery is on-
going and amounts recovered as recorded in the Member
States debtors’ accounts for the period 2006-09 as follows:

AMOUNTS RECORDED IN THE MEMBER STATES' DEBTORS’ ACCOUNTS
(MILLION EURO)

EAGF year ending 15 October

Amount for which recovery is ongoing as
at 150ctober

Amounts recovered during the EAGF year

Percentage recovered*

In its AAR 2009, the Commission corrected its originally reported figure of 1449 million euro for 2006 because of corrections for Italy: AGEA.

The Court’s analysis showed that an amount of 209 million euro was overstated for FY 2007 because of the inclusion of invoiced amounts for temporary
sugar restructuring. If this overstatement was taken into account then the percentage recovered would rise to 12,8 %.

Based on totals provided by certification bodies for‘Table 1and 2 data’

This percentage is calculated on the basis of the year-end figures. If the average debt figure is used the percentages would be 6,8 %, 11,2 %, 8,4 % and
9,49% for the years 2006—09 respectively.

Special Report No 8/2011 — Recovery of undue payments made under the common agricultural policy



10.

As can be seen, the level of amount for which recovery is
ongoing in the Member States’ accounts has remained rela-
tively stable with recoveries and write-offs (see Table 4) be-
ing largely compensated by new debts raised, Annex I gives
a breakdown of the new debts raised between 2006-09. For
cases from 2006 onwards however the recovery rates have
improved (see Table 3).

The arrangements for financing the common agricultural pol-
icy (CAP) also provide for the Commission to clear the ac-
counts relating to agriculture and rural development: the Com-
mission accepts the amounts paid out by the Member States
and may reduce payments to Member States when it finds
that they have misapplied the regulations governing the CAP.
Although the Commission has often reported these reductions
as ‘recoveries’, most of the transactions involved take the form
of corrections which do not recover undue payments from the
beneficiaries, rather they shift part of the cost of the CAP onto
national taxpayers. In the context of the clearance of accounts,
a small part of the Commission’s clearance decisions relate to
the recovery of specific debts.

The Court last reported on the recovery of irregular payments
in 2004 (Special Report No 3/2004). At that time the Court
highlighted a low rate of recovery of reported debt, incon-
sistencies in the data reported, a large volume of old debts
neither recovered nor written off and a lack of clarity in the
division of responsiblities between DG AGRI and OLAF.

In 2006, the Council introduced a new regulatory framework?.
The most significant change was the introduction of the ‘50/50
rule’ which shares the financial consequence of non-recov-
ered debt equally between the EU budget and related Mem-
ber State. The rule helps protect the financial interests of the
Union. Member States are charged for 50 % of amounts not
recovered four years after the date the debt was recognised,
or eight years if the recovery process is being pursued in the
courts. The date on which the debt is recognised is there-
fore important for the application of the rule. However, if a
final judicial decision confirms that the debt was not due, the
amount charged under the 50/50 rule has to be paid back to
the Member State by the Commission.

Special Report No 8/2011 - Recovery of undue payments made under the common agricultural policy

2 Council Regulation (EC)
No 1290/2005, Commission
Regulation (EC) No 883/2006
(0JL171,23.6.2006, p. 1) and
Commission Regulation (EC)
No 885/2006, complemented
by Commission guidelines,
and Commission Regulation
(EC) No 1848/2006 (OJ L 355,
15.12.2006, p. 56).
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11. The50/50ruleisintended to provide an incentive for Member 3 Cf. Commission Regulation
States to ensure a more timely recovery of debts. It represents (EC) No 885/2006 of 21 June
an improvement over the previous situation whereby unre- 2006 laying down detailed rules
covered debt was allowed to remain in the accounts for very for the application of Council
long periods, sometimes decades, until ad hoc decisions were Regulation (EC) No 1290/2005
finally taken to write them off. There are two main risks to as regards the accreditation
the effective application of the rule: (i) postponement of the of paying agencies and other
date that debts are first recognised, thereby delaying the date bodies and the clearance of the
that Member States can be charged in case of non-recovery; accounts of the EAGF and of
and (ii) writing debts off as irrecoverable before all recovery the EAFRD (OJ L 171, 23.6.2006,
possibilities have been exhausted, in order to avoid the ap- p. 90).

plication of the rule to a specific debt.

12. Further changes were introduced by the new framework with
respect to the communication by Member States to the Com-
mission of irregularities and the progress made in recover-
ing them. Prior to 2006, such information was sent to the EU
anti-fraud office, OLAF. Detailed information is now sent to
the responsible Commission Service, DG Agriculture and Rural
Development, so that debts can be more closely monitored.
Also, the threshold for communicating individual irregularities
to OLAF was raised from 4 000 to 10 000 euro.

HOW ARE DEBTS AND RECOVERIES REPORTED?

13. Information on the situation with regard to debts and recov-
eries in the Member States is reported yearly by the paying
agencies to the Commission in separate tables (Annex Ill and
Annex IlIA data) attached to their annual accounts?. This infor-
mation is also used as a source of information on recoveries
provided in the Annual Activity Report (AAR) of the Director-
General of Agriculture and Rural Development.

14. Based on the information from Member States, the Commis-
sion publishes data on the level of debt and recovery of undue
payments in notes to the financial statements of the European
Union. The amounts reported in the EU accounts are signifi-
cantly less than the aggregate of the amounts recorded in the
Member States’ records to take due account of the Commis-
sion’s estimates of amounts considered as recoverable (see
paragraphs 59 to 61). The Commission also reports annually to
the European Parliament and the Council on the protection of
the EU financial interests and the fight against fraud, including
recoveries of undue agricultural payments.

Special Report No 8/2011 — Recovery of undue payments made under the common agricultural policy
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AUDIT SCOPE AND APPROACH

15. The Court assessed the effectiveness of the systems estab-
lished and operated by Member States to recover identified
debts, together with the Commission's supervision of the proc-
ess. The audit addressed the following questions:

(i) Do Member States process and record debts correctly?

(ii) Are Member States successful in recovering identified
undue payments?

(iii) Do Member States write off debts as irrecoverable
appropriately?

(iv) Does the Commission supervise and monitor recoveries
effectively?

16. The audit covered EAGF recoveries for the 2006, 2007 and 2008
financial years, all of which were subject to the new rules in-
troduced in 2006.

The audit involved:

— analysis of a sample of 14 paying agencies in eight Member
States, focusing on those with the highest recorded debt;

— testing of a sample of 670 transactions (494 individual
debts, 176 other transactions);

— examination of the Commission's guidance, audits and ap-
plication of financial corrections.

More detailed information on the work done is provided at the
beginning of each section in the observations. The audit did
not assess the effectiveness of Member States in identifying
irregularities for recovery.

Special Report No 8/2011 - Recovery of undue payments made under the common agricultural policy



17.

18.

19.

OBSERVATIONS

DO MEMBER STATES RECORD AND PROCESS
DEBTS CORRECTLY?

After identifying irregularities and errors, Member States have
a number of obligations to follow in respect of the resulting
debt. These include:

— accurate recording of the amount and date of the debt
and its reporting to the Commission, inter alia to provide
an appropriate basis for the application of the 50/50 rule;

— correct classification of the debt, which can also have an
impact on the 50/50 rule; and

— the calculation, charging and recording of interest.

The Court examined the implementation of such obligations
in the paying agencies selected by an evaluation of the sys-
tems in place as well as through the testing of the sample of
transactions. It analysed the debtors’ accounts, and checked
the accuracy of the tables provided to the Commission. The
Court also assessed the extent to which the rules allow for
differing interpretations which could lead to different treat-
ment between Member States (including potential impact on
the amounts recovered).

INACCURACIES IN THE DEBTORS’ ACCOUNTS

Amounts to be recovered may be classified as irregularities,
errors in administrative procedures or other amounts recover-
able. The rules applicable to each category are somewhat dif-
ferent, as explained in paragraphs 29 and 30. For a sample of
transactions, the Court checked the accuracy of the tables re-
porting debts to the Commission. The main inaccuracies found
by the Court related to cases that were incorrectly classified
or where no or inadequate supporting documentation existed
on file for the recorded amounts® The total amount of errors
involved in the Court’s sample was 8,3 million euro and con-
cerned 89 cases out of the total of 670 transactions examined.
Where irregularities are concerned, these inaccuracies may
have a financial impact since they can affect the normal appli-
cation of the 50/50 clearance mechanism and directly impact
on the amounts corrected by the Commission and recovered
from Member States.

Special Report No 8/2011 - Recovery of undue payments made under the common agricultural policy
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4 Example: At RPA (UK), for
seven cases out of the sample of
66, underlying documentation
could not be presented: amount

involved 4,3 million GBP.




20.

The debtors accounts in the individual paying agencies are
also checked by independent auditors (the certification bod-
ies, CBs) which report to the Commission on the reliability of
the accounts presented. However, the certified figures can
also be significantly changed in later years by the CBs them-
selves. For Italy, for instance, the total of outstanding debts
at the end of 2006, which was certified by the Italian CB, was
adjusted downwards by 182 million euro®in 2009, or in the
case of Denmark, recovered amounts already certified by the
Danish CB for 2008 had also be corrected upwards by 4,7 mil-
lion euro and those for 2009 downwards by 14,1 million euro
in subsequent years. Such large adjustments call into question
the reliability of the certified figures. As can be seen in the
example presented in Box 1 the CBs also encountered difficul-
ties in certifying the accuracy of the figures recorded in the
Member States.

® Inits AAR 2009, the
Commission corrected its
originally reported figure of

1 449 million euro for 2006
because of corrections for Italy:
AGEA.

At the RPA, the Court was unable, for 2006 and 2007¢, to reconcile the figures reported to the Com-
mission with the amounts recorded in the agency’s debtor accounts as the RPA debtor’s data has
become corrupted. For 2006, differences amounting to 8,8 million pounds sterling were noted’,
81 % of them due to corrections. Problems had also been found by the certification body’s audit,
and their recompilation of the debtor’s accounts provided only some, but not full, assurance and
the certification body concluded that the accuracy of debts recorded was poor for 2007.

6 Table 5 of Annex Il to Commission Regulation (EC) No 885/2006.

7" The 8,8 million pounds sterling refers to differences found by the Court’s reconciliation work and not to errors found in the

Court’s sample as described in paragraph 19.
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INCONSISTENCIES IN THE DATE THE DEBTS ARE

RECORDED
21. The date on which irregularities must be recorded in the debt- 8 Article 35 of Council
ors accounts of the Member States (Annex Ill) is a key element Regulation (EC) No 1290/2005.
for the application of the regulation as it determines the ini-
tiation of the time limits of four years and eight years for ap- ® Section 5.3.5 of Guideline

plying the 50/50 rule. The regulation defines this date as, ‘the No 2.
first written assessment of a competent authority, either ad-

ministrative or judicial, concluding on the basis of actual facts 1% Guideline No 1: paragraph 2.7:
that an irregularity has been committed, without prejudice to column (g) of Annex IIl.

the possibility that this conclusion may subsequently have to

be adjusted or withdrawn as a result of developments in the "' Recovery notifications can be
course of the administrative or judicial procedure.®The date regarded as a receivable whereas
of initial recording of debts is thus governed by the concept of ‘potential debtors’are not.

the primary administrative or judicial finding more commonly
known by its French acronym PACA (Premier Acte de Constata-
tion Administrative).

22. The European Commission has further developed this defini-
tion in its guidelines® which from 2008 onwards'?, also provide
that all irregularity cases should be included in the annual
accounts of the paying agencies even if the debt has not been
officially notified in the form of a recovery notification'’, in or-
der to record these cases as ‘potential debtors’ or ‘pre-debtors’.
Despite the intended harmonisation, the date of the PACA
continues to be interpreted differently in the Member States
and the Commission’s instructions to individual Member States
have not always been consistent. In practice it varies between
the date of a check by the control body, at the earliest, and
the date of issue of the recovery notification, at the latest. The
Court found that there can be a difference of up to six years
between these two dates. Although the regulations do not fix
a time limit for the notification of a debt following a check,
the ECJ Decision in Case C-54/95 requires that the recovery
procedure should be initiated within one year after all relevant
facts with regard to the irregularity are known.

Special Report No 8/2011 — Recovery of undue payments made under the common agricultural policy



23.

24,

25.

26.

Member States that use the latest possible time and consider
the date of the written recovery notification to constitute the
PACA gain additional time before amounts are subject to the
50/50 clearance mechanism and do not always register the po-
tential debt as a ‘pre-debtor’ as stipulated in the Commission
guidelines. This means that an irregularity detected can be
accounted for and be the subject of a correction by the Com-
mission in different years depending upon the policy adopted
by the Member State concerned.

The Spanish authorities generally consider the PACA date to
be the first assessment (acuerdo de inicio) sent to the benefici-
ary before the recovery notification. However, two PAs (FEGA
and AVFGA)'? audited have taken into account the date of the
recovery notification from 2008 onwards which, under the giv-
en circumstances, is not in line with current legislation. The
French PAs complied with the regulation and guidelines until
2008 but for 2009 they changed their reporting system to use
a later operative date, the date of the recovery notification,
to overcome disadvantages of an early recording of debts as
‘pre-debtors’. At the end of 2009, the Commission requested
the French authorities to change the system back again.

A limited number of cases were found in Germany, Belgium,
Hungary and the United Kingdom'™ where previous written
assessments had been sent to potential debtors which should
have constituted the recording date of the debt in the ac-
counts but no such recording was made.

The problem of different interpretations of the date of the
PACA was raised in the Court’s 2004 report and was accepted
by the Commission as requiring attention. However, guidelines
issued by the Commission have not yet promoted a harmo-
nised approach to this problem, the significance of which has
increased with the introduction of the 50/50 rule.

Special Report No 8/2011 - Recovery of undue payments made under the common agricultural policy
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12 FEGA: Fondo Espariol de
Garantia Agraria.

AVFGA: Agencia Valenciana de
Fomento y Garantia Agraria.

13 General confirmation by the
German PA (HZA Hamburg-
Jonas):‘in some cases’; German
PA (Hannover): two out of

12 cases; Belgian PA (BIRB): one
out of 11 cases; Hungarian PA:
(ARDA) one out of 12 cases;
United Kingdom PA (RPA): four
out of seven cases.



INCONSISTENCIES AS A RESULT OF DIFFERING
INTERPRETATIONS OF SPECIFIC TYPES OF DEBT

27. The Court also found inconsistent interpretations by the PAs 1% Tables 1,2 and 5 of Annex Il
of the concepts of irregularity, errors due to administrative to Commission Regulation (EC)
procedures, and other types of recoveries. It is important that No 885/2006.

Member States interpret these concepts in the same way to
ensure consistent and comparable reporting; the differences
in interpretation can also have a financial impact on the EU
budget.

28. 1n 2006 and 2007, all debt cases (whether they are classified as
irregularities, administrative errors or ‘other’) were reported
to the Commission' in Member States debtors accounts and
made subject to the 50/50 clearance mechanism.

29. From 2008 undue amounts paid as a result of administrative
errors are no longer included in the Member States debtor ac-
counts (Annex Il tables) since they must be repaid to the EU
budget at the end of each year in the context of the financial
clearance of accounts.

In 2008, the PA reported a case for the first time — in the part of the accounts not subject to
the 50/50 clearance rule — with the justification that the irregularity was covered by bank
guarantees. The case dated from 1997, with a potential financial impact of 8,5 million euro. If
the case had been classified as an irregularity instead of ‘other’ debt it would have been cleared
in 2006 when the 50/50 rule was introduced and 4,3 million euro returned to the EU budget,
without prejudice to any subsequent encashment of the guarantees.

15 ONIEP: Office National Interprofessionnel de I'Elevage et de ses Productions.
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32.

33.

Furthermore, Member States have applied the concept of ad-
ministrative error in an inconsistent manner. The Court identi-
fied 15 cases with a value of 7 million euro’ communicated as
irregularities that, it considered, should have been classified
as administrative errors, and thus credited immediately to the
EU budget.

PAs have different interpretations of what constitutes an
irregularity'’. For example, cases identified but which are not
detected as a result of a scrutiny or cases that are covered by a
guarantee are not considered as irregularities and not record-
ed as such in certain Member States (Germany and France).
They are recorded as ‘other’ debts and therefore not consid-
ered for the application of the 50/50 clearance mechanism. If
eventually such debts are declared as irrecoverable the risk of
non-encashment of the guarantee is borne by the EU budget.

Box 2 provides an example of irregularity cases wrongly clas-
sified as other recoveries, and shows the impact on the EU
budget.

INCONSISTENT APPLICATION OF INTEREST LEADING TO
FINANCIAL LOSS

Given the sometimes long delays between an undue payment
being made and its eventual detection and subsequent recov-
ery, interest on outstanding debt should be charged’d, to pro-
tect the financial interests of the EU. With an average of some
1 200 million euro of debt outstanding the interest accruing
to the EU budget on an annual basis is substantial — based
on a conservative rate of 3 % per annum, the annual amount
is estimated at 36 million euro. Where interest is fully charged
to the EU budget, no loss occurs.

The Court found that the application of interest on debt was
still not fully harmonised. For the vast majority of measures,
the interest rate must be calculated in accordance with nation-
al law, but no specific rate is established, although it cannot
be lower than the interest rate applicable for the recovery of
amounts under national provisions. Annex Il shows a summary
of the different methods used by the PAs audited by the Court
as regards the application of interest.
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34. Most of the PAs audited apply an automatic calculation mecha-
nism, based on the interest rate calculated in accordance with
national law, although there were wide variations applied in
practice.

35. The European Court of Justice supported the Commission’s
view that interest is to be included in Annex Il even if the
principal amount has not been recovered or has not been es-
tablished in legal proceedings'®. However, in the current sys-
tem interest payable is not always communicated to the debtor
by sending an updated recovery notification as at 15 October
every year, i.e. the year end for EU agricultural payments.

19 Judgment of the General
Court of 22 April 2010: Italy

v Commission (T-274/08 and
T-275/08) where the Commission
imposed corrections of

214 million euro relating to the
50/50 clearance mechanism,

including interest.

At the Commission’s request, AVFGA (PA Valencia) incorporated accrued interest in Annex Il as
at 15 October 2008, consequently updating the amount due for 575 cases. The accrued inter-
est calculated by AVFGA on the basis of a compound interest formula until 15 October 2008
amounted to 11,6 million euro. The Court identified errors in the calculation, totalling 1,4 million
euro of understatement. The calculation made by the PA was only for the purposes of reporting

to the Commission as the debtors were not invoiced.
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38.

ARE MEMBER STATES SUCCESSFUL IN
RECOVERING IDENTIFIED UNDUE PAYMENTS?

When an irregularity is detected, it is important that Member
State authorities use all means to recover the amount from the
beneficiary. The Court assessed for the years 2006 to 2009:

— the extent to which debts are recovered;

— how quickly Member States initiate recovery procedures
after an irregularity is detected;

— how far non-recoveries can be considered as ‘negligence’
by the national authorities, thereby making them liable for
the whole amount due; and

— the methods available to Member States to enforce recov-
ery, and how they are used in practice.

RELATIVELY LOW RATES OF RECOVERY BUT SIGNS OF
IMPROVEMENT

As shown in Table 2 the annual rate of recovery of amount for
which recovery is ongoing is rather low, at around 10 % of the
total recorded debt. In order to try and assess the impact of
the changes to the system, the Court has calculated a year-
by-year recovery rate for the new debts established in years
2006-09. For cases from 2006 onwards however the recovery
rates have improved (Table 3).

Table 3 shows that the largest proportion of the recovery is
achieved during the year in which a debt is established. In
subsequent years, the recovery rate drops significantly. A more
detailed analysis shows that the recovery rates for adminis-
trative cases are noticeably higher than cases under judicial
proceedings (an overall recovery rate of 54 % in the first case
against 8,3 % in the second case over the period 2006-09).
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TIMELY INITIATION OF RECOVERY PROCEDURES
IMPROVES THE CHANCE OF RECOVERY, BUT SIGNIFICANT
DELAYS IDENTIFIED

39. The effectiveness of a recovery procedure is largely dependent
on the rapidity of the steps adopted in the early stages. After
the detection of a potential irregularity by the control bodies,
itis important that a final decision should be taken as quickly
as possible as to whether a debt exists and a recovery order
should be issued.

40. However, the Court identified the number of PAs, particularly
France, Italy and Greece, where debts were recorded unjusti-
fiably late after the detection of the irregularity. Out of 494
cases examined in the abovementioned countries, 39 were
affected by unjustifiable delays.

RECOVERY OF DEBTS RECORDED AFTER THE INTRODUCTION
OF THE 50/50 RULE

Debt established
concerning year
(million euro)

Recovered Recovered Recovered Recovered Total
st year 2nd year 3rd year 4th year recovered
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WEAKNESSES IN RECOVERY ACTIONS BY NATIONAL
AUTHORITIES

The Commission is responsible for supervising the diligence 20 Five cases with financial
of the national authorities in pursuing the recovery of debts. impact of 2,2 million euro.
When these authorities are found negligent in this regard, the

Member State must reimburse the amount of the debt fore- 21 Four cases with financial
gone to the EU budget. The Court identified several such cases impact of 1,6 million euro.
where the Commission should determine whether negligence

occurred. The most relevant cases identified were: 22 One case with financial

impact of 0,2 million euro.

— cases where the judicial authorities cancelled the recovery
procedure because the administrative authorities had failed
to comply with one or more legally binding procedures,
notably failure to engage in the adversarial proceedings
that, depending on the national legislation, the PAs are
required to undertake with the beneficiary??;

— cases where the judicial authorities cancelled recovery
proceedings because they considered that the cases were
time-barred i.e. administrative procedures had taken too
long, and that this was attributable to excessive delays of
the administrative authorities in their recovery actions?;

— cases where the administrative authorities failed to register
their debt against the beneficiary in a collective insolvency
in good time, effectively excluding the amount to be re-
covered??;

UNJUSTIFIED DELAYS IN GREECE AND ITALY

In Greece, the audit found seven cases where there were delays of between four and six years for
the assessment of investigation reports. In the same country, for 18 cases, the final ministerial
decision to validate the recovery took between two and seven years following the first recovery
notification sent to the beneficiary. The value of these cases amounts to 10,3 million euro. In
Italy, the audit found seven cases involving a total amount of 2,5 million euro where the delay
between the investigation report and the recording of the debt extended to two to four years.
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— cases where the administrative authorities had what were
deemed to be sufficient grounds to present an appeal or
to take the case to a subsequent level but failed to do so?3;
and

— cases where there were excessive delays in the recovery
actions once the procedure had already been initiated, par-
ticularly concerning the initiation of enforcement recovery
actions?’.

LIMITED ENFORCEMENT PROCEDURES AVAILABLE TO
MEMBER STATE AUTHORITIES

42. Enforcement procedures fall exclusively under national legis-
lation. An exception to this general principle came into force
from financial year 20082?°, whereby Member States were re-
quired, without prejudice to any other enforcement action
provided for in national law, to ‘offset any still outstanding
debt of a beneficiary which has been established in accord-
ance with national law against any future payment to be made
by the PA responsible for the recovery of the debt to the same
beneficiary.

2 six cases with financial impact

of 5,3 million euro.

24 492 cases with financial
impact of 7,3 million euro,
mainly in Spain, as shown in
Box 5.

25 Commission Regulation (EC)
No 1034/2008 of 21 October
2008 amending Regulation

(EC) No 885/2006 laying down
detailed rules for the application
of Council Regulation (EC)

No 1290/2005 as regards the
accreditation of paying agencies
and other bodies and the
clearance of the accounts of the
EAGF and the EAFRD (OJ L 279,
22.10.2008, p. 13) introducing
Article 5(b) in Commission
Regulation (EC) No 885/2006.

EXAMPLE OF LACK OF DILIGENCE BY THE NATIONAL AUTHORITIES: SPAIN

(ANDALUCIA)

In Spain (Andalucia), between 2006 and 2008, 252 cases were detected by the Court where the
prescription period? of four years had already elapsed between the discovery of the irregularity
and the time when the PA became aware of the facts and could start the recovery process. The
PA decided to write off the amount of 5,8 million euro against the EU budget. Any negligence
subsequently determined by the Commission would be attributable to the Spanish authorities.

%6 Following the prescription period the case is‘time barred’and cannot be pursued further.
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44,

However, the Court’s audit found that the effectiveness of the
enforcement procedure is limited by the following:

— Since 2008, the PAs audited have applied recoveries
through offsetting where this is allowed by national legis-
lation, however, offsets cannot be applied until the debt is
legally recognised.

— Beyond offsetting or the calling in of guarantees (where
applicable), none of the PAs audited has any other direct
enforcement possibilities.

— Only some of the PAs audited?” have the possibility, through
legal means or convention, to enforce the recovery of Com-
munity debts through other bodies e.g. the regional or na-
tional tax/customs authorities. This possibility increases
the chance of recovery.

— In all Member States audited, except Belgium and Greece,
the recovery orders notified by the PAs are directly enforce-
able through a judicial authority.

— The execution of a recovery notification should only be sus-
pended if the amount disputed is sufficiently secured (by
a bank guarantee, cash deposit etc.) unless duly justified
reasons for such a waiver are presented by the debtor. This
principle was, however, not applied in all Member States
audited.

DO MEMBER STATES WRITE OFF DEBTS AS
IRRECOVERABLE APPROPRIATELY?

When debts are deemed to be irrecoverable (if the beneficiary
is insolvent or if the cost of the recovery action is likely to
exceed the amount recovered), the regulation allows Member
States to write them off. In such cases the debts are removed
from the debtor accounts submitted to the Commission. If
this write-off takes place before the four- and eight-year time
limits, then the 50/50 rule does not apply and the amount is
effectively charged in full to the EU budget. This creates the
risk that debts are written off prematurely — that is before
all possible recovery steps have been exhausted — in order to
avoid the application of the 50/50 rule and the related charge
on Member States.
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45, The Court examined a sample of 138 cases written off between
2006 and 2008 with a total value of 176,5 million euro, to
assess whether the write-off was appropriate in the circum-
stances. It also:

— analysed the amounts written off between 2006 and 2009
and established the cost to the EU budget;

— examined the working definition of insolvency, and its im-
pact on write-offs; and

— evaluated the other situations when debts are written off.

46. The Court’s analysis of the figures for debt written off shows
that most of the amounts declared as irrecoverable by the PAs
were financed by the EU budget (see Table 4). The situation
in 2006 is considered to be exceptional as accumulated debts
for the past, back to the 1980s, were written off in that year.

AMOUNTS WRITTEN OFF 2006-09 (MILLION EURO)

2006 2007 2008

Cases ‘written off’ 225,8 166,0 324 64,4 488,6

Borne by the EU budget in total 207,2 154,4 25,3 42,0 428,9

Percentage of debts written off
borne by the EU budget

91,8 % 93 % 781% 65,1% 87,8 %

' Out of the 166 million euro total, 117,1 million euro relates to a single debt declared irrecoverable in Italy.
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LACK OF CLARITY IN THE CRITERIA TO BE APPLIED TO
JUSTIFY WRITING OFF DEBT

Concerning the concept of insolvency, which is the reason
given for over 90 % of debt written off, the regulatory provi-
sion?® is not sufficiently explicit. In principle, PAs write off
amounts under the following conditions.

For cases subject to legal proceedings:

— Insolvency proceedings declared by national courts and
handled by liquidators: The Court found that, depending on
the PA, the case could be written off at the opening, during
or at the end of the insolvency proceedings thereby causing
considerable variations in the application of the eight-year
period granted before amounts are cleared under the 50/50
rule. The amounts finally recovered through the liquidation
procedure are generally relatively low (between 0,14 % and
6 % of the debt).

For non-judicial (i.e. standard) cases:

— Impossibility to trace the debtor, death of the debtor or
fruitless seizure (nulla bona) are the reasons generally in-
voked to justify write-offs: There is no common approach
defined for the application of these criteria, leading to dif-
fering practices being used by the PAs audited and wide
variations in the application of the four-year period granted
before amounts are cleared under the 50/50 rule.

It was also noted that certain PAs write off their debts in the
Annex Il tables although they remain in the debtor’s ledger
under national legislation because of further recovery pos-
sibilities using national legislation (PAs in Germany). For co-
financed measures, this practice leads to a different treatment
of debtors, whereby recovery procedures for the national part
of the debt are still continuing when the Community part has
been written off.
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49. Given that the majority of write-off is due to insolvency of 29 ‘RPA debt recovery — High-

the debtor, it is important to clarifiy the criteria applied level guidance/procedures’
in the Member States to ensure that the maximum amount (Version 2.4 from 24.11.2008),
is recovered to the EU budget and to ensure equal treatment paragraph 8.1.3.

of similar cases between Member States.

50. Box6 showsan example of an unjustified write-off and poten-
tial negligence on the part of the administrative authorities.

WRITING OFF DUE TO UNECONOMIC RECOVERY COSTS:
SMALLER AMOUNTS INVOLVED BUT STILL A NEED FOR
CLARIFICATION

51. Paying agencies made limited use of the practice whereby
debts were written off because the recovery costs were ad-
judged to be higher than the amount to be recovered. The
Court found that this was used mostly in cases for amounts of
less than 100 euro, although, in the UK (RPA), it is generally
considered only to be cost-effective to pursue by legal action
debts exceeding 2 000 pounds sterling?®. In Germany (PA —
Hamburg-Jonas) the threshold setis 1 000 euro. The Commis-
sion has not provided any further guidance on this issue and
differences between Member States remain. Between 2006 and
2009, some 880 000 euro was written off by the PAs for this
reason.

In this case, recovery notifications were issued for an amount of 4,9 million euro on 6 August
2003. Insolvency proceedings were opened on 1 August 2003. The amount was declared as
irrecoverable by the PA on 15 October 2006, prior to the application of the 50/50 clearance
mechanism, with the result that the entire amount was written off against the EU budget. How-
ever, at the time the case was declared as being irrecoverable, legal proceedings concerning
the encashment of a guarantee covering the amount of the debt were still pending, meaning
that recovery possibilities were not exhausted. The unjustified write-off borne by the EU budget
was therefore 4,9 million.
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CANCELLED CASES

Member States may cancel debts as a result of decisions adopt-
ed by an administrative or a judicial authority, normally when
a reported irregularity is subsequently not confirmed by a
court. This has the effect of writing off the debt and removing
it from the debtors’ accounts. In cases where the 50/50 rule
has already been applied, then the amount already charged to
the Member State has to be reimbursed from the EU budget.
Therefore, it is important to follow up such cases and to ex-
amine whether the cancellation of the debt as reported by the
Member State is fully justified and that the appropriate level
of possible appeal has been fully explored by the Member
State.

The Commission reported that it followed up 23 such cases
above 1 million euro each for the financial years 2006 and
20073%°, However, the Commission does not, for non-legal cases,
assess the basis for the cancellation of the case and, for ju-
dicial cases, does not evaluate the possibilities for appeal to
higher judicial instances and whether such possibilities were
pursued. Whilst the certification bodies in the Member States
examine such cases, the scope of their analysis is limited to
verifying that a basis exists for the authorities to cancel the
cases (e.g. the existence of a decision) and not whether that
decision could and should have been appealed to a higher
level. The relevant Commission guidelines issued to the cer-
tification bodies do not provide sufficient detail in respect of
the work to be done. In total, between 2006 and 2009, debts
with a value of 455 million euro were cancelled by the Member
States, 261 million euro of which related to a relatively limited
number of large cases (46) over 1T million euro.
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55.

DOES THE COMMISSION SUPERVISE AND
MONITOR RECOVERIES EFFECTIVELY?

The Commission has the responsibility to supervise Member
State management and administration of agricultural spend-
ing, including action taken on recoveries. It is required to:

— publish complete and accurate information on debts and
recoveries in the annual accounts, based on the data sub-
mitted by the national authorities;

— issue clear and unambiguous guidance on the application
of the legislation;

— apply effective clearance mechanisms — including the
50/50 rule — to identify non-compliance with regulations,
and impose corrections on Member States accordingly;

— finalise the work of the task force on recoveries for pre-
2006 debts; and

— make appropriate use of the information provided by Mem-
ber States on individual debts.

The Court assessed the operation of these various mechanismes,
and checked whether they were being applied as intended,
and were effective in protecting the financial interests of the
Union.

WHAT DOES THE COMMISSION REPORT?

The Commission publishes information on the recovery of un-
due payments in notes to the annual accounts of the European
Union. The Commission also reports annually to the European
Parliament and the Council on the protection of the EU finan-
cial interests and the fight against fraud, including a section
on recoveries for agriculture.
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56. Information on the situation on recoveries in the Member 31 Cf. Commission Regulation
States is reported yearly by the PAs in separate tables (An- (EC) No 885/2006.
nex Il and Annex IlIIA data) in their annual accounts3'. This
information is also used as a source of information on re-
coveries provided in the Annual Activity Report (AAR) of the
Director-General of DG AGRI.

57. Table 5 shows the figures presented in the annual accounts
of the European Union give the following picture with regard
to EAGF debt.

58. The amounts presented in the annual accounts are significant-
ly lower than those recorded in the Member States’ debtors’
accounts as they are adjusted downwards in accordance with
recognised accounting policies and the principle of prudence.
The adjusted figures reflect the fact that Member States may
retain 20 % of any recovery, amounts already subject to 50 %
clearance and to take account of what the Commission consid-
ers will not be recovered. In making this annual adjustment,
the Commission applies an algorithm which, inter alia, takes
into account the age of the outstanding debts. A table show-
ing the various adjustments made to the figures is incuded at
Annex Ill.

59. Table 6 shows the analysis of the figures published in respect
of the ‘recovery’ of undue payments in the annual accounts of
the European Union.

OUTSTANDING DEBT AS SHOWN IN THE ANNUAL ACCOUNTS (MILLION EURO)

Year

EAGF gross receivables outstanding
as at 31 December

Write-down

Net amount
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60. There are significant differences between the above figures
for debts (see Table 5) and recoveries (see Table 6) as pre-
sented in the accounts and the aggregate of those sums in the
Member States’ records (see Table 2). This is partly explained
by the different dates on which each of the figures is estab-
lished. While a large proportion of these differences could be
explained by the Commission services, important unexplained
differences remained due to the absence of a regular reconcili-
ation procedure. In addition, the treatment of certain debts
arising as a result of the restructuring of the sugar market
resulted in an overstatement of the 2007 accounts by some
104 million euro (see Annex IlI).

61. The vast majority (some 87 % over the four years) of the ‘re-
coveries’ of undue payments reported in the annual accounts
are the result of corrections by the Commission through the
clearance of accounts procedures. These are in the main not
linked to individual debts or irregular payments found. These
corrections are borne by the taxpayers in the Member States
concerned and are not an actual repayment of funds from
a beneficiary unduly paid. It was therefore inappropriate to
describe them as ‘recoveries’in the accounts up until 2008.

‘RECOVERY’ OF UNDUE PAYMENTS IN THE ANNUAL ACCOUNTS (MILLION EURO)

Financial year

Amounts recovered from beneficiaries 108

and reimbursed by the Member States (11%) (13 %) (10 %) (21%)
e e £ 7 1148 3
0 0 0 0
authorities (89%) (87 %) (90%) (79%)
Total 947 854 1277 625

! The marked decrease in corrections in the 2009 accounts is explained by the Commission as being due to 368 million euro of clearance being‘non-
implemented'’at the end of 2008 (see Note 6.2.2 to the Annual Accounts of the EU 2009).
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64.

For example, in the notes to the annual accounts of the EU
for 2008 (Note 2.10 on receivables and Note 6 on recovery
of undue payments) the total debt as regards EAGF was
stated at 684 million euro and some 1 277 million euro
was shown as having been recovered in that year. Analysis of
the 1 277 million euro shows that 129 million were recover-
ies from beneficiaries: the remaining portion of ‘recoveries’ —
1 148 million euro— comprised corrections imposed on the
Member States through the clearance of accounts procedures.
However, examination of the Member States’ accounts shows
that the amount owed to the various paying agencies was
1 246 million euro and the amount actually recovered from
beneficiaries was 113 million euro. For 2009, while the Com-
mission distinguishes more clearly between financial correc-
tions and actual recoveries, it is still not possible to determine
from the notes to the accounts the precise amount actually
recovered from final beneficiaries.

GUIDANCE IS PROVIDED BY THE COMMISSION BUT IS
SOMETIMES LATE AND INCOMPLETE

The Commission has clarified the application of the legisla-
tion in its guidelines to Member States issued in the context
of the clearance of accounts. However, the annual updates
applicable to the financial years 2006, 2007, 2008 and 2009
did not allow for PAs to fully adapt their systems, which cre-
ated problems for Member States in ensuring those guidelines
were fully complied with.

The Court has identified cases in Member States where the re-
sponsible authorities were unclear on how to deal with certain
specific circumstances following the application of the 50/50
rule. These circumstances can lead to Member States not being
reimbursed3? or the budget being credited with more than it
should have been.
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66.

67.

FINANCIAL CLEARANCE: THE COMMISSION ACCEPTS THE
DEBTORS ACCOUNTS AND CHARGES MEMBER STATES
UNDER THE 50/50 RULE

Through the annual financial clearance of accounts decision
the Commission has to determine the expenditure it accepts
(subject to further audit) in each Member State on the basis
of the accounts transmitted by the PAs.

The reliability of the PA’s annual accounts, including the debt-
ors’ accounts, is verified by the independent certification
bodies, which report to the Commission and issue an audit
certificate. This system has been the subject of continuous up-
dating and improvement by the Commission and the debtor’s
accounts are now more complete and more rigorously checked
than they were at the time of the Court’s previous report.

As from the financial year 2006, the financial clearance deci-
sion has included the amount to be charged to Member States’
budgets as a result of the application of the 50/50 clearance
mechanism3*. Member States have been charged with the
amounts shown in Table 7. The table shows the predominant
impact so far of the system was in eliminating old debts from
the records. Its impact was greatest at the start of the proce-
dure, where large numbers of old debts were subjected to the
50/50 rule and Member States charged as a result.

34

33 Article 32(5) of Council
Regulation (EC) No 1290/2005.

AMOUNTS CHARGED TO MEMBER STATES UNDER THE 50/50 RULE (MILLION

EURO)

For 2006 For 2007 For 2008 For 2009

Charged to Member States under the
50/50 mechanism by Commission
decisions
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AMOUNTS CAN ‘ESCAPE’' THE 50/50 CLEARANCE
PROCEDURE

68. The original amount of the debt may subsequently have to
be adjusted upwards once there is a final decision from an
administrative or judicial authority. These adjustments should
also be subjected to the 50/50 clearance mechanism. How-
ever, if the amounts originally recorded as a debt have already
been subjected to the mechanism, the adjustment may ‘escape’
or avoid clearance, particularly when they are accounted for
under the same case identification number and the same fi-
nancial year of primary finding of the irregularity. The same
applies to any interest calculated on the debt.

69. The Court identified a total of 37,9 million euro as ‘escaping’
or avoiding clearance in the years 2006-09 in this way. If the
50/50 rule had been applied on this amount, it would yield
another 18,9 million euro for the EU budget. The Court’s ana-
lysis showed that the amounts ‘escaping’ clearance in this way
outweigh the potential adjustments in the opposite sense, i.e.
where the amount of the debt recorded in the Member State’s
accounts is reduced after the application of the 50/50 rule.
The lack of clarity in the Commission’s guidelines is partly re-
sponsible for these cases escaping the clearance mechanism
and, although the Commission is aware of the circumstances,
it has not reacted in a timely manner to remedy this situation.
These findings were confirmed during the Court’s on-the-spot
audits.

SHOWING THE IMPACT OF THE APPLICATION OF THE 50/50 MECHANISM IN
REGARD TO THE MEMBER STATES

Other

MSs Total

Member State ‘ BE ‘ DE ‘ EL ‘ ES ‘ FR ‘ IT ‘ NL ‘ PT ‘ 1] ¢

Amounts

s 8046 | 31975 | 15954 | 44611 | 43944 | 245963 | 7158 | 9644 | 10618 | 5874 | 423 787
(in thousand euro)

% 19 7,5 38 105 | 104 | 580 17 23 2,5 14 100,0
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SPECIFIC AUDITS ON DEBTS BY THE COMMISSION UNDER
CONFORMITY CLEARANCE

70. The current legal framework?®** provides the Commission with 34 Article 32(4) and (8) of Council
the possibility to initiate the recovery from Member States Regulation (EC) No 1290/2005.
through its own audit work during the conformity clearance of
accounts procedure for specific reasons related to debt man- 35 Formal notification pursuant
agement. to Article 11(2) of Commission

Regulation (EC) No 885/2006.

71. The Court examined the work done by the Commission under
conformity clearance procedures, but only where the decisions
specifically dealt with debt management in the period 2006
to 2009. These procedures have not yet been fully concluded
and, consequently, no recoveries from Member States through
corrections have been proposed.

72. with regard to the Commission’s audits, they were mainly fo-
cused on systems examination, but also covered a sample of
207 cases. For a certain number of them, the initial assess-
ment of the Commission services, communicated to Member
States?®, was that certain amounts not recovered could be sub-
ject to potential corrections and be recovered directly by the
Commission from the Member State. The financial impact is
estimated at 27,2 million euro and covers eight Member States
(Belgium, Denmark, Germany, Greece, Spain, France, Italy and
the UK).

SHOWING THE MEMBER STATES AFFECTED BY AMOUNTS ESCAPING
CLEARANCE

Member State ‘ DE ‘ FR ‘ IT ‘ Other MSs Total

fotal 535 1129 17127 | 8070 | 10637 381 37879
(in thousand euro)

% 1,4 3,0 45,2 21,3 28,1 1,0 100,0
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73.

74.

THE ‘BURDEN OF THE PAST’, INCLUDING OLD TASK FORCE
RECOVERY CASES, NEEDS TO BE LAID TO REST

The Court's previous report, published in 2004, found serious
weaknesses in the treatment of debt and recovery. Thousands
of old cases had been neglected due to weaknesses in previous
procedures. These were to be decided upon by the Commission
with the financial burden falling either to EU budget or to the
Member State concerned.

In 2002, the Commission had set up an OLAF-AGRI Task Force
Recovery (TFR) with a view to clearing irregularity cases noti-
fied under the old regulatory framework. Because of the large
number of pending cases, the Commission decided to concen-
trate its work on cases above 500 000 euro.

— At that time 431 cases were above that threshold and
3 227 cases below it. By 3 October 20063, just before the
new regulation came into force, 349 cases above the thresh-
old had been cleared.

— All cases outstanding as at 15 October 2006, including the
82 (431-349) TFR cases that had not been treated and the
3 227 lower-value cases, were reported as having been
cleared under the new 50/50 rule for 2006.

— A further conformity clearance decision of 13 February
2009 covered an additional 22 TFR cases (out of the re-
maining 82)%, two of which were recovered twice (under
the 50/50 rule and by conformity clearance decision).

— However, seven TFR cases, (Germany 1, Greece 3, France 1,
Italy T and Portugal 1) worth 16,3 million euro were kept
outside the Annex Ill table and not cleared 50/50 and are
the subject of continuing clearance procedures in view of
a final Commission decision.

— The Commission requested further information from Mem-
ber States in 2009 concerning 49 outstanding old TFR cases
as these cases could not be identified by the Commission
in the Annex Ill tables. These procedures are still ongoing.
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36 Commission Decision
2006/678/EC of 3 October

2006 (OJ L 278, 10.10.2006,

p. 24): Approximately 98 % of
the amounts charged to the
Member States concerned Italy,
311 million euro for 157 cases of
irregularities. On 11 December
2006, Italy brought an action
against the Commission (Case
T-394/06); the case is pending
before the ECJ.

37 On 14.4.2009, Greece
brought an action against the
Commission concerning 13 cases
of irregularity of 13,3 million
euro, pleading, inter alia, that
Council Regulation 1290/2005
was not applicable for old cases
(Case T-158/09); the case is
pending before the ECJ.



75. In addition to the 49 old task force cases that remain un-
decided, the Court’s audit also found that the application of
the 50/50 rule to cases initially foreseen to be treated by the
task force but still open at 16 October 2006 led to inconsistent
treatment of debtors relative to those cases already closed.
Details of these cases are given in Annex IV.

INFORMATION ON IRREGULARITY IS SENT TO OLAF
TOO LATE

76. Following the Court’s previous audit and subsequent to the
adoption of the new regulatory framework DG AGRI became re-
sponsible for financial follow up and communications relating
to debt and irregularity were routed to OLAF through it. The
change in procedures was intended to place responsibility for
follow-up with DG AGRI, the service that in effect paid out the
monies to be recovered, whilst at the same time retaining the
flow of information on irregularity to OLAF. The information
made available to OLAF is intended for strategic intelligence
purposes, namely risk analysis, fraud proofing and prevention,
and not for financial follow-up as such.

77. The Court found that the information made available to OLAF
is extensively used for reporting purposes, notably in the con-
text of the OLAF annual activity report, the Commission report
to the European Parliament and to the Council on the pro-
tection of the Communities’ financial interests and the fight
against fraud and other publications that are distributed to
the Member States. However, at operational level both within
OLAF and at the Commission, only limited use appears to be
made of the database for analysis and strategic intelligence.
This is, in part, due to the long delays which can occur in
practice between the detection of a potential irregularity and
its notification to the Commission under the new regulatory
framework.
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78.

39

Currently OLAF, in recognition of the above limitations, is
studying the possibility of proposing a modification of Com-
mission Regulation (EC) No 1848/2006 in order to achieve two
different objectives:

— to considerably reduce the long delays currently occurring
between the detection of an irregularity and its notification
to OLAF, from the Member States via DG AGRI;

— to further improve the content of the communications, in
particular regarding certain key information necessary for
the purposes of risk analysis, fraud proofing and preven-
tion.
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CONCLUSIONS AND
RECOMMENDATIONS

79. The Court’s audit of the systems established and operated
by Member States to recover identified debts, together with
the Commission's supervision of the process, concludes that
overall they have improved since 2004. The systems are now
more effective in protecting the EU’s financial interests, par-
ticularly through the arrangements introduced for repayment
by Member States to the EU of a proportion of unrecovered
debts (the 50/50 rule). However, the system needs to be fur-
ther improved by clarifying the rules, thereby reducing the
scope for interpretation and diverging practices adopted by
the Member States.

80. Forthe most part, Member States process and record debts in
accordance with the rules and requirements. However, there
are sometimes signficant differences in interpretation: debts
are recognised at different times; reported figures are not
comparable; interest is applied inconsistently and the date
and the circumstances whereby debts are written off vary con-
siderably. In general, the margin of interpretation granted to
the Member States allow them to take decisions which have a
negative financial impact on the EU budget.

81. Member States are now recovering a greater proportion of
new debts, although the Court notes that the amounts being
recorded as new debts have reduced. The Court found the
likelihood of recovery of an undue payment to be adversely
affected by the frequent long delays in the Member States’
initiation of recovery procedures, shortcomings in the action
they take, and the limited enforcement possibilities available
to them.

82. While Member States generally write off debts in accordance
with the rules, a lack of clarity in these rules means that there
are considerable differences in the circumstances in which
this happens. In particular, the point in the insolvency proce-
dure where write-off occurs can differ between Member States.
Such issues have particular significance as written-off debt is
not subject to repayment to the EU budget within the 50/50
rule.
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83.

RECOMMENDATION 1

The Commission should further improve the way in which
debts in the Member States are managed and reported
upon and ensure a consistent treatment of those debts,
across all Member States. In particular, it should:

— request Member States to report irregularities and other
recoveries once they become legally due, notably at the
time the recovery notification has been drawn up;

— issue guidelines in a timely manner to address current in-
consistencies in key reporting and accounting concepts;

— introduce a uniform time limit between the discovery
of a potential irregularity and the notification of the
recovery order to the debtor, enhancing harmonisation
between Member States and ensuring a more timely
transmission of information on irregularities to OLAF;

— issue clear and unambiguous rules in relation to the ap-
plication of interest on outstanding debt;

— clarify the circumstances under which debts can be de-
clared as irrecoverable, in particular in relation to insol-
vency cases.

In relation to the Commission’s supervision and monitoring,
the Court found that the information provided in the annual
accounts has improved, although the distinction between re-
coveries from individual beneficiaries — currently only 13 % of
the total — and amounts repaid by Member State authorities
(financed by national taxpayers) is still insufficiently clear.
The Commission does not systematically reconcile the vari-
ous sources of information, notably the aggregate data in the
Member States’ records, with the figures in the EU accounts,
which reduces transparency and diminishes the possibility of
identifying errors in the data. The Commission now provides
more guidance to Member States, but it is sometimes late and
incomplete. The task force set up in 2002 to resolve the treat-
ment of previous unrecovered debts has completed its work,
however the follow-up of certain cases remains to be finalised.
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84.

The introduction of the 50/50 rule, a key element of the 2006
framework, was intended to incentivise Member States to
speed up the recovery procedures for reported debt. It repre-
sents an improvement on the previous situation whereby unre-
covered debt was allowed to remain in the accounts for many
years. However, the rule also introduces a risk that Member
States ‘'manage’ the reporting and write-off process to their
advantage, notably to avoid or postpone its application (and
resultant charge to the national budget). The Court’s work
showed this risk to be real in terms of:

— in the case of insolvency, writing off of the debt before it
was fully justified to do so;

— delaying the date of recognition of the debt, thereby post-
poning the application of the rule.

RECOMMENDATION 2

The Commission should therefore:

— review specific aspects of the application of the 50/50
rule, for example amounts that potentially escape clear-
ance, to ensure its effective application;

— ensure that the work of the certification bodies, in their
testing of debtors' accounts in the Member States, cov-
ers the risks highlighted;

— consider how to recover a greater proportion of undue
payments from beneficiaries;

— finalise the follow-up of the old Task Force Recovery
cases as soon as possible.

This report was adopted by Chamber |, headed by Mr Olavi
ALA-NISSILA, Member of the Court of Auditors, in Luxembourg
at its meeting of 8 June 2011.

For the Court of Auditors
Ixua(u_-__

Vitor Manuel da SILVA CALDEIRA
President
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NEW DEBTS RAISED — INCLUDING ‘PRE-DEBTORS’
FOR 2006-09

An average of 199 million euro per year of new debt — including ‘pre-
debtors" mainly recorded in France and Italy — has been reported by
Member States for the last four years.

NEW DEBTS RAISED 2006-09 (IN %)
TOTAL AMOUNT: 795 MILLION EUR

Other MSs
24%

Member State BE
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APPLICATION OF INTEREST IN THE PAYING AGENCIES AUDITED

Interest between Interest between
the date of the the date of the National rules Accrued interest
Code Authority name undue payment recovery order and applicable to all at the end of the
and the date of the the date of measures financial year
recovery order repayment
BIRB Not applied Rare Yes No
0P Wallonie Systematic Occasional Yes No
HZA Hamburg-Jonas Systematic Not applicable Yes No'
Niedersachsen Not applicable Systematic Yes No
Andalucia Systematic Rare Yes Yes
AVFGA Systematic Rare Yes Yes
FEGA Systematic Rare Yes Yes
ONIEP Not applied Rare No No
ONIGC Not applied Rare No No
RPA Systematic Not applied Yes No
OPEKEPE Occasional Systematic Yes No
ARDA Occasional Occasional Yes No
AGEA Occasional Systematic Yes Yes
SAISA Occasional Systematic Yes Yes

T Interest calculations are carried out systematically on a three years basis and communicated to the debtors to avoid the amounts becoming

time barred.
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DIFFERENCES BETWEEN DEBTS RECORDED IN MEMBER STATES
DEBTORS ACCOUNTS AND THE GROSS RECEIVABLES AS SHOWN

INTHE ANNUAL ACCOUNTS

45

(million euro)

Less: Amounts subject to 50/50 clearance

(274,4)

(330,1)

Add: Adjustment for Italy (see endnote 1 of Table 2) 182,0

Add: Amount of debts outstanding reported by paying agencies

. 39,9 59,3
in Annex IlIA

Add: Adjustments for year-end Oct — Dec 18,1 31,5 2,6 -2,0
Less: Pre-debtors (152,9) (163,4)

(288,9)

(233,8)

Less: 20 % retention allowed to Member States

Remaining differences: unexplained'

! The outstanding differences referred to in paragraph 60 are shown in this line of the table.

(203,0)

(227,6)

2 The figure shown includes the overstated amount in relation to sugar detailed in paragraph 60.
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LONGSTANDING UNRESOLVED ISSUES OF
INCONSISTENT TREATMENT OF IRREGULARITY
AND RECOVERY

Concerning the threshold of 500 000 euro that was fixed in the context of
the task force recovery, the following example demonstrates the inconsist-
ent treatment of the old cases:

— OLAF Case No DE/92/001: irregularity of 739 092 DM (< 500 000 euro)
— OLAF Case No DE/92/002: irregularity of 4 247 763 DM (> 500 000 euro).

Although both cases stem from the same irregularity, Case No DE/92/001
was cleared 50/50 for 2006, including interest, and subsequently declared
irrecoverable by the Hamburg-Jonas PA. The second case, No DE/92/002,
is still pending at the Commission and was not cleared in so far as it was
excluded — without a Commission decision — by the PA from its Annex
Il figures. Whatever the final Commission decision may be, the first case
has resulted in 50 % being charged to the EU budget whereas the second
case will be either 100 % to the charge of the national or 100 % to the
charge of the EU budget.

Furthermore, these two cases, provisionally removed from the 1991
clearance decision, came under a budget line that was 100 % excluded
from Community financing, confirmed by a Court of Justice judgment
on 21 January 1999. The ECJ’s judgment could be seen as prevailing and
should not be circumvented by the reporting provisions of Council Regula-
tion (EC) No 595/91. Hence, the full amounts for the two cases should have
already been excluded from Community financing in 1999. The financial
impact to the EU budget is calculated as at 2,35 million euro.
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EXPORT REFUND CASE IN ITALY

In 1996, the Commission disallowed from Community financing an amount
of 118,1 million euro because of negligence on the part of the Italian au-
thorities related to one beneficiary (Commission Decision No 96/311/EC).
In 2006, debts of the same beneficiary of 2,9 million euro were cleared
50/50 as not been declared as irrecoverable by the Italian PA (SAISA). This
amount is subject to a Commission investigation. In 2007, the Italian PA,
contrary to its 2006 approach, has, with the acceptance of the Commis-
sion, written off an amount of 117 million euro because of insolvency
proceedings for the beneficiary. The Commission’s handling of the case,
i.e. to accept a write-off of 117 million euro in 2007 and to investigate
further into a smaller amount of 2,9 million euro without considering the
negligence element decided upon in 1996, appears to be questionable.
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REPLY OF THE
COMMISSION

EXECUTIVE SUMMARY

I1.

The Commission considers that the new
clearance mechanism for irregularity cases
introduced in 2006 has led to a signifi-
cant improvement of the situation, both
as regards the rate of recovery from final
beneficiaries and the protection of the
financial interest of the EU against defi-
cient recovery procedures by Member
States.

I11. first indent
The Commission considers that the risk
referred to by the Court in its observation
is already addressed through the work of
the certification bodies and its own con-
formity audits.

Where such shortcomings materialise,
the resulting financial risk is addressed
through financial corrections under
Article 32(4) and (8) of Regulation (EC)
No 1290/2005.

I1l. second indent

The fact that the application of the new
regulatory concepts do not result in a
uniform practice throughout all Member
States is the inevitable consequence of
the fact that the rules for the recovery of
irregular payments have not been harmon-
ised at EU level, but essentially continue
to be a matter of national law.

The Commission checks the correct
implementation of recovery procedures
by Member States in the context of its
conformity audits.
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I11. third indent

The new clearance mechanism introduced
by Regulation (EC) No 1290/2005 provides
a strong incentive for Member States to
complete recovery of undue payments
from the beneficiaries as quickly as pos-
sible. As a result, by the end of financial
year 2010, more than 40 % of the new
EAGF debts from 2007 and thereafter have
already been recovered, which is a signifi-
cant improvement compared to the past.

I11. fourth indent

Any delay in the transmission of such
information to OLAF does not have any
implications for the operation of the clear-
ance mechanism for irregularities under
Regulation (EC) No 1290/2005 (which is
based on the Annex Ill table).

IV. first indent

The Commission will consider possible
modifications to the current rules on the
recording and reporting of irregularities
and other debts in the context of its legis-
lative proposals for the CAP towards 2020.

IV. second indent

The Commission has already issued gtide-
lines to clarify the reporting and account-
ing concepts. With the exception of the
first year (2006), guidelines were always
issued in July and, thus, more than half a
year before the reporting deadline to the
Commission. As the guidelines need to
take account of the experience from the
previous financial clearance exercise, it is
not possible to advance this date further.
Moreover, since the last regulatory change
in October 2007, the guidelines have
essentially remained stable.
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IV. third indent

These time limits are already set in rel-
evant case law and in Regulation (EC) No
1290/2005. It follows from the judgments
in Case C-34/89 (points 12-13) and Case
C-54/95 that the Member State cannot be
inactive in a given case for more than one
year and that within a four-year period
from the moment of the first indication of
an irregularity the investigation must nor-
mally be concluded and a decision on the
initiation of recovery procedure be taken.
The Commission will consider clarifying
Member States’ obligations in this respect
in the context of its legislative proposals
for the CAP towards 2020.

IV. fourth indent

The Commission considers that Guideline
No 1 provides sufficiently clear guidance
on the calculation and reporting of inter-
ests in the context of the annual financial
clearance exercise. Furthermore the legal
obligation to report interest as accessory
of principal amounts was confirmed by the
European Court of Justice in its judgement
in joined cases T-274/08 and T-275/08.
The Commission agrees, however, that the
reporting of some Member States is defi-
cient in this respect and is pursuing these
deficiencies in the context of its conform-
ity clearance procedures. The Commission
is currently considering harmonising the
substantive rules on the recovery of undue
payments, including those on interests,
thereby overcoming the differences result-
ing from the application of national rules.

IV. fifth indent

Article 32(6)(b) of Regulation (EC) No
1290/2005 explicitly provides that the
decision to write off a debt as irrecover-
able due to the insolvency of the debtor
shall be based on an act recorded and
recognised under the national law of the
Member State concerned. The Commission
verifies whether any such decision is prop-
erly justified in the context of its conform-
ity audits and is providing feedback and
recommendations to the Member States
concerned on their administrative practice.



IV. sixth indent

The 50/50 rule is applied on the out-
standing amounts as they are reported
in the Annex Ill table of Regulation (EC)
No 885/2006 for the year in question. The
financial result is not adapted retroac-
tively to take account of either negative or
positive corrections reported by Member
States in subsequent years. This is the log-
ical consequence of the automatic nature
of this new clearance mechanism and fol-
lows from the explicit choice made by the
EU legislator to limit any ex post rectifica-
tions to cases where the absence of any
irregularity is recorded by an administra-
tive or judicial act of a definitive nature
(Article 32(5), fourth paragraph, of Regula-
tion (EC) No 1290/2005).

IV. seventh indent

Some of the cases initially audited by the
Task Force had to be left open because the
recovery procedures were still ongoing
and there was no negligence on the part of
the Member State concerned. These cases
were subsequently subject to the new
clearance mechanism of the 50/50-rule.

V.

According to accounting rules, the Com-
mission has to show the position of its
debts and account for its own recoveries,
including both recoveries from final ben-
eficiaries and financial corrections from
Member States. The Commission con-
siders it inappropriate to compare the
recoveries from final beneficiaries to the
total amounts recovered by the Commis-
sion, which include financial corrections
imposed on Member States.

VI.

According to the principle of shared
management, the recovery of irregular
payments from the beneficiaries is the sole
responsibility of Member States. However,
the financial corrections imposed on
Member States under the clearance of
accounts system, including the application
of the 50/50 rule, are a strong incentive for
them to improve their management and
control systems including those relating
to recovery of funds unduly paid because
of irregularities and fraud, and, thereby,
contribute to the legality and regularity
of the transactions at final beneficiary
level and to a faster recovery of irregular
payments.

INTRODUCTION

6-7.

The percentage of recovery given in
Table 2 does not take account of recover-
ies made by Member States before 2006.
The Commission has calculated the over-
all recovery rates from final beneficiar-
ies which, with above 40 %, show a con-
siderably more positive result than the
one presented by the Court. This is due
to the introduction of the new clear-
ance mechanism through Regulation (EC)
No 1290/2005, which provides a strong
incentive for Member States to complete
recovery of undue payments from the ben-
eficiaries as quickly as possible.

8.

Pursuant to Article 9(1)(a) of Regulation
(EC) No 1290/2005 and in accordance with
the principle of shared management, Mem-
ber States are solely responsible for the
recovery of debt amounts from the final
beneficiaries. In case of recovery the Mem-
ber State credits the sums recovered to
the EU budget (Article 32(1) of the same
regulation). Under shared management the
Commission is entitled to receive assigned
revenue from the Member States.
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11.

The Commission considers that the risks
referred to by the Court are already
addressed through the work of the cer-
tification bodies and its own conformity
audits.

Where the risks referred to by the Court
materialise, the resulting financial risk is
addressed through financial corrections
under Article 32(4) and (8) of Regulation
(EC) No 1290/2005.

14.
See the Commission's reply to points
61-62.

OBSERVATIONS

19.

The amounts to be excluded from EU
financing due to administrative errors as
well as the information to be provided
by Member States in the Annex Il tables
are verified and certified by independent
audit bodies, the so-called certification
bodies (CB). Deficiencies and inaccuracies
detected by these certification bodies in
this context are followed up by the Com-
mission through conformity clearance pro-
cedures.

Moreover, the Commission verifies
the Member States' classification and
reporting of irregularities, administrative
errors and other amounts to be recovered
in the context of its conformity audits
and, just like the Court, has detected
cases of non-compliance which are now
pursued with a view to proposing financial
corrections for the amounts involved.
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20.

In the case of Denmark, the CB revealed
material errors in the course of its sub-
stantive testing of Annexes Il and IlIA for
financial year 2008, due to internal incon-
sistencies in the tables. Subsequently, the
Commission services launched conformity
enquiries and carried out audit missions
to both the paying agency and the CB.
Remedial actions were taken by the Dan-
ish authorities and new corrected Annexes
Il tables were submitted for financial
year 2008, which were certified by the CB.
Regarding financial year 2009, the material
error identified by the CB in the substan-
tive testing of Annexes Il and IlIA related
once again mainly to reporting/recording
issues between the various columns of the
tables. Here too, on the basis of the CB's
work, the Commission launched a conform-
ity enquiry. The situation has also been
corrected by the Danish authorities and
new tables submitted in September 2010,
after having been reviewed by the CB. It is
also to be noted that the corrections in the
Annex Ill tables did not put into question
the fair statement of recoveries declared
as assigned revenue in the monthly decla-
ration of expenditure (T104), and had no
impact on the year-end outstanding bal-
ance of the debts.



In the case of Italy, the annual accounts
related to financial years 2004, 2005 and
2006 for AGEA could not be cleared in the
original clearance decisions, as the CB
concluded that the reporting of debts by
the paying agency was unreliable. Conse-
quently, the paying agency was requested
to take corrective measures in order to
ensure a correct reporting of debts and
the CB was requested to carry out addi-
tional testing, in order to confirm the cor-
rective measures implemented by the pay-
ing agency. On-the-spot missions were
also carried out in the course of 2007 by
the Commission services. As a result of this
additional work carried out by the paying
agency, the CB and the Commission serv-
ices it was possible finally to establish a
correct, outstanding balance of debts for
financial year 2006 (487 million euro, thus
178 million euro lower than the figures ini-
tially communicated). Subsequently, the
accounts were cleared, with proposals of
financial correction to cover the remaining
conformity issues.

22,

The Commission's interpretation of the
concept of the primary administrative
or judicial finding is clearly set out in
Guideline No 2 and no substantive changes
have been made to this interpretation
since it was first introduced in 2006. It
implies, in particular, that both pre-debts
and debts have to be included in the
Annex Ill table.

It follows from Article 35 of Regulation
(EC) No 1290/2005 that the date of the
primary administrative or judicial finding
corresponds to the date when the three
conditions set out in Guideline No 2 are
met for the first time. Cases where Mem-
ber States establish the primary adminis-
trative or judicial finding at a later date
are pursued through conformity clearance
procedures. However, due to the fact that
the national procedures for the recovery of
irregular payments differ between Mem-
ber States, the type of document which
satisfies the three conditions for the first
time may also be different in each Member
State.

The regulation does not fix indeed a
time limit for the notification of a debt
following a check. The time limit can
however be deducted from relevant case
law. It follows from the judgments in
Case C-34/89 (points 12 - 13) and Case
C-54/95 that the Member State cannot be
inactive in a given case for more than one
year and that within a four-year period
from the moment of the first indication
of an irregularity the investigation must
normally be concluded and a decision
on the initiation of a recovery procedure
be taken. The Commission will consider
clarifying Member States’ obligations in
this respect in the context of its legislative
proposals for the CAP towards 2020.

23,

The Commission has provided a uniform
set of criteria for the application of the
concept of primary administrative of judi-
cial finding in its Guideline No 2 and veri-
fies Member States' compliance with these
criteria in the context of its conformity
audits. The fact that the application of
this concept does not result in a uniform
practice throughout all Member States
is the inevitable consequence of the fact
that the rules for the recovery of irregu-
lar payments have not been harmonised
at EU level, but continue to be a matter of
national law.

The notion of pre-debt does not exist in all
the Member States.
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24,

As regards the situation in Spain, the Com-
mission shares the Court's assessment and
is pursuing the issue in the context of its
ongoing conformity clearance procedures.
It has requested the Spanish authorities to
bring their administrative practice in line
with Guideline No 2 by considering the
‘acuerdo de inicio’ as the primary adminis-
trative or judicial finding. Spain reported
its irregularity cases in the Annex Ill table
for financial year 2010 according to this
requirement.

As regards the situation in France, two
paying agencies initially tried to change
their administrative practice for financial
year 2009, but at the insistence of the
Commission eventually reverted back to
their previous practice and, thus, ensured
compliance with Guideline No 2 before the
end of the financial clearance exercise.

25.

Cases where the primary administrative or
judicial finding is not established in com-
pliance with the rules are pursued through
conformity clearance procedures.

26.
See the Commission's reply to point 22.

27.

The Commission has provided guidance
on the interpretation of irregularities and
administrative errors in its Guideline No 1
and is verifying whether Member States
comply with this interpretation in the con-
text of its conformity audits.
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29.

The amounts to be excluded from EU
financing due to administrative errors as
well as the information to be provided
by Member States in the Annex Ill tables
are verified and certified by the certifica-
tion bodies. Deficiencies and inaccuracies
detected by the certification bodies in this
context are followed up by the Commission
through conformity clearance procedures.

Moreover, the Commission verifies the
Member States' classification and report-
ing of irregularities, administrative errors
and other amounts to be recovered in the
context of its conformity audits and, just
like the Court, has detected cases of non-
compliance which are now pursued with a
view to proposing financial corrections for
the amounts involved.

30.

The Commission has identified similar
problems and has improved its guidelines
as of 2008 with a view to clarifying the
concept of administrative error. Moreover,
cases where the delimitation between
irregularities and administrative errors is
not respected by Member States in their
administrative practices are followed up
through conformity clearance procedures.

31.

The Commission agrees with the Court that
cases may be an irregularity, and as such
would be subject to the 50/50 rule, even if
they are covered by a guarantee, and it is
pursuing this issue with the Member State
concerned (Germany, France) in the con-
text of a conformity clearance procedure
initiated in 2009 and 2011.



Box 2

The nature of cases reported in the Annex
IIIA table is under discussion with the
French authorities in the context of the
ongoing conformity clearance procedures.

33.

The Commission considers that Guideline
No 1 provides sufficiently clear guidance
on the calculation and reporting of inter-
ests in the context of the annual financial
clearance exercise. Furthermore the legal
obligation to report interest as accessory
of principal amounts was confirmed by the
European Court of Justice in its judgement
in joined cases T-274/08 and T-275/08.

The Commission currently considers har-
monising the substantive rules on the
recovery of undue payments, including
those on interests, thereby overcoming the
differences resulting from the application
of national rules.

34.

The proper application of interests by the
paying agencies is systematically verified
by the Commission in the context of its
conformity audits on recoveries (as well
as its accreditation audits). There are cur-
rently conformity procedures ongoing in
this respect against 9 Member States.

35.

The Commission's requirement on interest
is limited to the interest being reported
and updated every year in the Annex Il
table in each case, including the pre-
debts. Member States are responsible
whether to communicate the interest
amounts to the (potential) debtor imme-
diately after the update as at 15 October
each year or only at a later stage. In the
case of pre-debts invoicing of interest
would be even impossible as the recovery
order for the irregular amount itself is not
invoiced until the pre-debt is converted
into a confirmed debt.

37.

The percentage of recovery given in Table
2 does not take account of the recover-
ies made by Member States before 2006.
The Commission has calculated the over-
all recovery rates from final beneficiar-
ies which, with above 40 % show a con-
siderably more positive result than the
one presented by the Court. This is due
to the introduction of the new clearance
mechanism through Regulation (EC) No
1290/2005, which provides a strong incen-
tive for Member States to complete recov-
ery of undue payments from the benefici-
aries as quickly as possible.

40.
See the Commission's reply to Box 4 below.

Box 4

The Commission systematically checks the
timely initiation of recovery procedures
during its audits and unjustified delays
are followed up in the context of conform-
ity clearance procedures, including for
the two Member States referred to by the
Court.

41.

Under the new clearance mechanism, all
cases are subject to the 50/50 rule. The
system therefore no longer requires an
exhaustive review of all individual cases.
In accordance with its Communication
of 27 November 2007, the Commission
systematically reviews cases where the
amount outstanding, written off or
corrected to zero exceeds 1 million euro.
Moreover, cases below 1 million euro
are included in the sample which the
Commission checks in the context of
its on-the-spot audits. In the case of
negligence by Member States in the
recovery procedure, the Commission is
applying a financial correction under
Article 32(4) and (8) of Regulation (EC)
No 1290/2005 in the context of its
conformity procedures.
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41. fourth indent

The Commission does not evaluate the
possibilities for appeals against judgments
from lower courts, since in a Union of
law which is based on the principle of
separation of powers, a judgment of
a national court is respected by the
Commission, except in exceptional cases
where there are indications of obvious and
grave violations of EU law, as reflected in
the jurisprudence of the European Court of
Justice.

41. fifth indent

In the case of negligence by Member
States in the recovery procedure, the Com-
mission is applying a financial correction
under Article 32(4) and (8) of Regulation
(EC) No 1290/2005 in the context of its
conformity procedures.

43, first indent

According to Article 5b of Regulation (EC)
No 885/2006, the off-setting is made com-
pulsory for the Member States to apply
only once the debt has been established in
conformity with national law.

43. second and third indent

The Commission also noted during its
audits that the enforcement activities are
undertaken in the majority of the Member
States by enforcement bodies which are
external to the paying agencies. However,
as recovery is governed by national rules
any other enforcement power for the pay-
ing agencies would have to be provided
for in national law.
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43. fifth indent

As recovery is governed by national rules,
any such provisions would have to be pro-
vided by national law.

44,

The Commission considers that the risk
that debts are written off prematurely is
adequately addressed through the work of
the certification bodies and its own con-
formity audits.

In accordance with its communication
of 27 November 2007, the Commission
systematically reviews cases where the
amount outstanding, written off or cor-
rected to zero exceeds 1 million euro.
Moreover, cases below 1 million euro are
included in the sample which the Commis-
sion checks in the context of its on-the-
spot audits. If the grounds for the write-off
are not well-founded, a financial correc-
tion can be imposed on the Member State
concerned under Article 32(8)(b) of Regu-
lation (EC) No 1290/2005.

46.

The 2006 figure is influenced by the retro-
active application of the 50/50 mechanism;
the 2007 figure is strongly influenced by
one case amounting to 117,1 million euro.

In the insolvency cases, the debtor is usu-
ally bankrupt already when the recovery
procedure starts, or it is the recovery pro-
cedure itself which results in the insol-
vency of the debtor. In these cases, the
declaration of irrecoverability is made
within four to eight years after the PACA
and the loss is borne by the EU budget.



During the annual certification exercise,
the certification bodies are testing on a
sample basis if these decisions are prop-
erly founded.

Cases written off with an amount exceed-
ing 1 million euro are systematically
audited by the Commission. Moreover,
cases below 1 million euro are included in
the sample which the Commission checks
in the context of its on-the-spot audits.

47. first indent

Under Article 32(6)(b) of Regulation (EC)
No 1290/2005, the insolvency of the
debtor shall be established in accord-
ance with the national insolvency law of
the Member State concerned. Since the
insolvency laws differ between Member
States, both the timing of the decision
not to pursue recovery due to the insol-
vency of the debtor and the type of docu-
ments supporting that decision indeed do
vary across the Member States, and it is
not possible to provide uniform guidance
on the application of this provision at EU
level. However, the Commission is verify-
ing the Member States' administrative
practice under this provision in the con-
text of its conformity audits and proposes
financial corrections where the decision
not to pursue recovery cannot be justified
by appropriate supporting documents. In
this context, provisional or informal find-
ings of insolvency cannot be accepted as
justification.

Guideline No 5 requires the certification
bodies to check and conclude whether
proper justifications are provided for those
cases where the paying agencies decide
not to pursue recovery. An analysis of the
certification reports received shows that in
the far majority of cases the required audit
work was done and the certification bodies
concluded positively.

48.

Amounts can be declared irrecoverable
in the Annex Ill table if the conditions
under Article 32(6) of Regulation (EC)
No 1290/2005 are fulfilled. However, if
national law does not provide for writing
off debts in the debtors' ledger (like in
Germany) the cases continue to be regis-
tered in the debtors' ledger. The Commis-
sion is informed about these amounts by
the reconciliation made by the certifica-
tion bodies between in the Annex Il table
and the debtors' ledger during the annual
clearance exercise.

49.
See the Commission's reply to point 47.

Box 6
The case is subject to a conformity clear-
ance procedure (IR/2009/010/DE).

51.

Article 5a of Regulation (EC) No 885/2006
fixes a uniform de minimis threshold of
EUR 100 for the application of Article
32(6)a of Regulation (EC) No 1290/2005.
However, it follows from the first recital
of Regulation (EC) No 1034/2008 that the
introduction of this threshold does not
prevent Member States from applying the
said Article 32(6)(a) to cases exceeding
100 euro, if properly justified. The Com-
mission discussed the higher thresholds
applied by RPA with this paying agency
and agreed to its application.

52.

In accordance with its Communication
of 27 November 2007, the Commission
systematically reviews cases where the
amount outstanding, written off or cor-
rected to zero exceeds 1 million euro.
Moreover, cases below 1 million euro are
included in the sample which the Commis-
sion checks in the context of its on-the-
spot audits. The review of these cases so
far shows that the cancellation in most of
these cases is properly justified.
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53.

In the context of its reviews of individual
irregularity cases the Commission assesses
whether the negative corrections are prop-
erly justified by supporting documents. In
contrast, it normally does not evaluate the
possibilities for appeals against judgments
from lower courts, since in a Union of law
which is based on the principle of separa-
tion of powers, a judgment of a national
court is respected by the Commission,
except in exceptional cases where there
are indications of obvious and grave viola-
tions of EU law, as reflected in the juris-
prudence of the European Court of Justice.

Finally, it should be noted that the certifi-
cation bodies carry out substantive testing
on the column 'corrected amount' of the
Annex Ill table, which provides reasonable
assurance that the amounts corrected are
properly justified.

In the Annex Ill tables of financial years
2006 and 2007, the Commission identified
44 cases with a negative correction
exceeding 1 million euro, all together
amounting to 256,9 million euro. All these
cases have been or are being followed up.

For the amounts exceeding 1 million euro
in the Annex Ill tables of 2008 and 2009
(15 cases), desk audits will be launched in
the course of 2011.
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60.

The outstanding unexplained differences
in Annex Il presented by the Court repre-
sent 1,9 % of gross receivable in 2006 and
1% in 2007.

There are no unexplained differences in
2008 and 2009.

61-62. According to accounting rules, the
Commission has to show the position of its
debts and account for its own recoveries.
In that perspective, the accounting posi-
tion includes both recoveries from final
beneficiaries and financial corrections
from Member States through the clearance
of accounts system.

Yet, as recognised by the Court in para-
graph 63, the Commission is disclosing
separately, as from 2009, the financial cor-
rections through the clearance of accounts
system from other recoveries. Moreover, as
requested by the Court, the Commission
will, in the future, show the current finan-
cial clearance proceeds under the 50/50
rule in the financial correction section
(although the impact is not material, in
2009 it amounted to 5 % of the total recov-
eries of 625 million euro).

The Commission considers it inappropriate
to compare the recoveries from final ben-
eficiaries to the total amounts recovered
by the Commission, which include financial
corrections imposed on Member States.



63.

With the exception of the first year (2006),
Guideline No 1 was always issued in July
and, thus, more than half a year before
the reporting deadline to the Commission.
As the guideline needs to take account of
the experience from the previous finan-
cial clearance exercise, it is not possible
to advance this date further. Moreover,
since the last regulatory change in Octo-
ber 2007, the guideline has essentially
remained stable.

64.

The cases referred to by the Court were of
an exceptional nature and could only be
dealt with on an individual basis.

As for the example given in the footnote,
Germany was reimbursed with the amount
of 508 165,76 euro.

67.

Following the application of the 50/50 rule
the debt amounts remain in the Annex
Il table. Pursuant to the third subpara-
graph of Article 32(5) of Regulation (EC)
No 1290/2005 the Member State concerned
must pursue recovery procedures follow-
ing the application of the 50/50 rule and
credit 50 % of the sums recovered to the
EAGF.

68.

The 50/50 rule is applied on the outstand-
ing amounts as they are reported in the
Annex IIl table for the year in question.
The financial result is not adapted retroac-
tively to take account of either negative or
positive corrections reported by Member
States in subsequent years. This is the logi-
cal consequence of the automatic nature
of this new clearance mechanism and fol-
lows from the deliberate decision of the EU
legislator to limit any ex post rectifications
to cases where the absence of any irreg-
ularity is recorded by an administrative
or legal instrument of a definitive nature
(Article 32(5), fourth paragraph, of Regu-
lation (EC) No 1290/2005). It should be
noted, however, that 50 % of any corrected
amounts which are recovered post clear-
ance have to be credited to the EU budget.

69.

Most of the debt amounts are expected
to be subject to positive correction after
the application of the 50/50 rule as inter-
est has to be calculated at the end of each
financial year and it has to be updated in
the Annex lll table. Other corrections (pos-
itive or negative) are the results of further
assessment of the control findings which
may happen after the application of the
50/50 rule.

If corrections made by Member States after
the application of the 50/50 rule were
to be subject to any subsequent clear-
ance, both positive and negative correc-
tions would have to be taken into account
and the Commission estimates that there
would be no advantage for the EU budget.

As regards the clarity of the Commission's
guidelines, the corresponding provisions
are explicitly and clearly set in Article
32(5) of Regulation (EC) No 1290/2005.
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72.

During the years 2008-10, the Commis-
sion has been auditing the correct appli-
cation of the new clearance mechanism
through 15 on-the-spot controls covering
16 paying agencies in 12 Member States
and around 90 % of all outstanding debts
(including all EU-15 Member States with
a low recovery rate for the cases detected
since 2007). In general the Member States'
authorities have adequate procedures in
place to protect the financial interest of
the European Union. Deficiencies found
during these audits are being followed in
the context of conformity clearance proce-
dures. The diligence of the Member States'
authorities in the recovery of the most
significant individual irregularity cases is
assessed in the context of a further nine-
conformity clearance procedures. The
Commission considers this audit coverage
comprehensive and sufficient as regards
the financial risk concerned.

74. third indent

In one of the cases, the excessive amount
recovered has meanwhile been reimbursed
to the Member State concerned. For the
other case, the Commission has never
received a request for reimbursement.

74. fifth indent
These procedures aim to ensure that
the cases were properly reported in the
Annex Ill tables and, thus, subject to
the 50/50 rule.
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75.

As described above the 50/50 rule was
applicable to all non-cleared irregularity
cases for which full recovery had not yet
taken place by 16 October 2006. Therefore,
it was also applied to the cases audited
by the TFR, but not cleared through
a conformity decision adopted before
16 October 2006.

Concerning the cases raised in Annex IV:

— the case DE/92/002 is subject to
a conformity clearance procedure
(IR/2009/010/DE).

— the two Italian cases were subject to
the 50/50 rule by Commission Decision
2007/327/EC and were subsequently
audited by the Commission.



CONCLUSIONS AND
RECOMMENDATIONS

79.

The Commission welcomes the Court's
conclusion that the systems established
and operated by Member States to recover
identified debts and the Commission's
supervision of the process have improved.

The Commission considers that its inter-
pretation of the current rules has been
clarified in the guidelines. However,
diverging practices persist due to the fact
that recovery is governed by national rules
and the Commission will consider how to
address this issue in the context of its leg-
islative proposal for the CAP towards 2020.

80.

The Commission checks the debt man-
agement system of the Member States in
the context of its conformity audits. How-
ever, the definitions and requirements laid
down in EU law have to be applied to the
national recovery procedure, which inevi-
tably leads to differences in the concrete
application across the Member States.

81.

Where shortcomings in the Member
States' recovery procedures materialise,
the resulting financial risk is addressed
through financial corrections under
Article 32(4) and (8) of Regulation (EC)
No 1290/2005.

As recovery is governed by national rules,
any enforcement power for the paying
agencies would have to be provided for in
national law.

82.

Under Article 32(6)(b) of Regulation (EC)
No 1290/2005, the insolvency of the
debtor shall be established in accordance
with the national insolvency law of the
Member State concerned. Since the insol-
vency laws differ between Member States,
it is not possible to provide uniform guid-
ance on the application of this provision at
EU level. However, the Commission verifies
the Member States' administrative prac-
tice in the context of its conformity clear-
ance procedures with a view to ensuring
that debts are not written off prematurely
under this provision.

Recommendation 1 first indent

The Commission considers that the way
in which debts are managed and reported
upon by the Member States has already
improved significantly, not least due to its
conformity audits in this area.

Recommendation 1 second indent

The Commission will consider possible
modifications to reinforce the current
rules on the recording and reporting of
irregularities and other debts in the con-
text of its legislative proposals for the CAP
towards 2020.

Recommendation 1 third indent

With the exception of the first year (2006),
the guidelines were always issued in July
at the latest and, thus, more than half a
year before the reporting deadline to the
Commission. As the guidelines need to
take account of the experience from the
previous financial clearance exercise, it is
not possible to advance this date further.
Moreover, since the last regulatory change
in October 2007, the guideline has essen-
tially remained stable.
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Recommendation 1 fourth indent

These time limits are already set in respec-
tive case law and in Regulation (EC)
No 1290/2005. It follows from the judg-
ments in Case C-34/89 (points 12-13) and
Case C-54/95 that the Member State can-
not be inactive in a given case for more
than one year and that within a four-year
period from the moment of the first indi-
cation of an irregularity the investigation
must normally be concluded and a deci-
sion on the initiation of a recovery proce-
dure be taken. The Commission will con-
sider clarifying Member States’ obligations
in this respect in the context of its legisla-
tive proposals for the CAP towards 2020.

Recommendation 1 fifth indent

The Commission considers that Guideline
No 1 provides sufficiently clear guidance
on the calculation and reporting of inter-
ests in the context of the annual financial
clearance exercise. Furthermore the legal
obligation to report interest as accessory
of principal amounts was confirmed by the
European Court of Justice in its judgement
in joined cases T-274/08 and T-275/08.
The Commission agrees, however, that the
reporting of some Member States is defi-
cient in this respect and is pursuing these
deficiencies in the context of its conform-
ity clearance procedures.

The Commission is currently considering
harmonising the substantive rules on the
recovery of undue payments, including
those on interests, thereby overcoming the
differences resulting from the application
of national rules.

Recommendation 1 sixth indent

Article 32(6)(b) of Regulation (EC)
No 1290/2005 explicitly provides that the
decision to write off a debt as irrecover-
able due to the insolvency of the debtor
shall be based on an act recorded and
recognised under the national law of the
Member State concerned. The Commission
verifies whether any such decision is prop-
erly justified in the context of its conform-
ity audits.
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83.

The Commission considers it inappropriate
to compare the recoveries from final ben-
eficiaries to the total amounts recovered
by the Commission, which include financial
corrections imposed on Member States.

With the exception of the first year (2006),
Guideline No 1 was always issued in July
and, thus, more than half a year before
the reporting deadline to the Commission.
As the guideline needs to take account of
the experience from the previous finan-
cial clearance exercise, it is not possible
to advance this date further. Moreover,
since the last regulatory change in Octo-
ber 2007, the guideline has essentially
remained stable.

The TFR completed its work by issuing
the Commission decision of 13 February
2009. In those cases where the Member
States acted with the necessary diligence
and recovery was still ongoing, the Task
Force could not write off the outstand-
ing amount at the expense of either the
Member State or the EU budget. There-
fore, these cases fell under the new
clearance mechanism of Regulation (EC)
No 1290/2005.



84.

The Commission considers that the risks
referred to by the Court are adequately
addressed through the work of the cer-
tification bodies and its own conformity
audits.

85. first indent

Under Article 32(6)(b) of Regulation (EC)
No 1290/2005, the insolvency of the
debtor shall be established in accordance
with the national insolvency law of the
Member State concerned. Since the insol-
vency laws differ between Member States,
it is not possible to provide uniform guid-
ance on the application of this provision at
EU level. However, the Commission verifies
the Member States' administrative prac-
tice in the context of its conformity clear-
ance procedures with a view to ensuring
that debts are not written off prematurely
under this provision.

85. second indent

It follows from Article 35 of Regulation
(EC) No 1290/2005 that the date of the
primary administrative or judicial finding
corresponds to the date when the three
conditions set out in Guideline No 2 are
met for the first time. Cases where Member
States establish the primary administrative
or judicial finding at a later date are pur-
sued through conformity clearance proce-
dures.

Recommendation 2 first indent

The 50/50 rule is applied on the outstand-
ing amounts as they are reported in the
Annex Ill table for the year in question.
The financial result is not adapted retro-
actively to take account of either nega-
tive or positive corrections reported by
Member States in subsequent years. This is
the logical consequence of the automatic
nature of this new clearance mechanism
and follows from the deliberate decision
of the EU legislator to limit any ex post rec-
tifications to cases where the absence of
any irregularity is recorded by an admin-
istrative or legal instrument of a definitive
nature (Article 32(5), fourth paragraph, of
Regulation (EC) No 1290/2005).

Recommendation 2 second indent

The Commission considers that the risks
referred to by the Court are already
addressed through the work of the certifi-
cation bodies.

Recommendation 2 third indent
According to the principle of shared man-
agement, the recovery of irregular pay-
ments from the beneficiaries is the sole
responsibility of Member States. However,
the financial corrections imposed on Mem-
ber States are a strong incentive for them
to improve their management and control
systems and, thereby, contribute to the
legality and regularity of the transactions
at final beneficiary level.

Moreover, the new clearance mechanism
combined with the rule of compulsory
compensation referred to above provides
a strong incentive for Member States to
complete recovery of undue payments
from the beneficiaries as quickly as pos-
sible. As a result, by the end of financial
year 2010, more than 40 % of the new
EAGF debts from 2007 and thereafter had
already been recovered, which is a signifi-
cant improvement compared to the past.

Recommendation 2 fourth indent

The TFR completed its work by issuing
the Commission decision of 13 February
2009. In those cases where the Member
States acted with the necessary diligence
and recovery was still ongoing, the TFR
could not write off the outstanding at the
expense of either the Member State or
the EU budget. Therefore, these cases fell
under the new clearance mechanism of
Regulation (EC) No 1290/2005.
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